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ADVERTISEMENT. 


The  undersigned,  in  presenting  the  second  volume  of  bis  Re- 
ports, avails  himself  of  the  opportunity  now  offered,  of  returning 
his  thanks  for  the  liberal  patronage  already  extended  to  him  by  a 
generous  public. 

He  flatters  himself  that  the  present  volume,  for  beauty  and  ac- 
curacy of  execution  is  not  excelled  by  any  similar  work  in  the 
Umon. 

It  will  be  seen  that  he  has  attempted  to  improve  upon  the  gene- 
ral mode  of  publishing,  in  providing  an  easy  and  ready  reference 
to  the  principles  decided  in  each  case.  The  syllabus  is  numbered 
[1,]  [2,]  &c.,  each  of  which  refers  to  the  corresponding  numbers 
[1 J  [2,]  &c,  in  brackets,  in  the  body  of  the  reported  case,  where 
the  principle  may  be  found.  Therefore,  to  find  any  given  princi- 
ple decided  in  a  case,  look  to  the  syllabus  and  see  what  number  is 
affixed,  within  brackets,  to  that  principle,  and  then  refer  to  the 
same  number,  within  brackets,  in  the  body  of  the  case  reported. 
It  is  believed  that  the  references  thus  made  are  in  the  main  correct. 

The  volume  comprises  sixty-three  cases,  and  numbers,  with  the 
index  and  other  matters,  over  five  bundled  pages ;  and  the  reasons 
for  closing  it  with  the  Hawkinsville  cases,  will,  it  is  believed,  be 
satisfactory  to  the  profession,  and  to  the  public  generally.  It  is  as 
well  ascertained  as  any  thing  of  the  kind  can  be  without  actual 
experiment,  that  all  the  decisions  of  the  year  would  reach  over  one 
thousand  pages;  the  Americus  and  Decatur  cases  numbering  fifty- 
seven,  besides  the  terms  at  Gainesville  and  Milledgeville  yet  to  be 
holden.  To  comprise  all  the  cases  of  the  year,  would  swell  the  vol- 
ume to  an  inconvenient  size,  and  at  an  expense  for  which  the  un- 
dersigned could  not  reasonably  expect  an  adequate  remuneration. 

Besides,  there  is  another  reason  for  stopping  the  publication  of 
the  second  volume  at  this  point,  of  still  greater  impoftance  to  the 
undersigned :  the  Americus  cases  cannot  be  prepared  for  publi- 
cation before  the  first  of  October ;  until  then  the  press  would 
brave  to  wait,  and  heavy  expenses  incun-cd  witliout  a  corres- 
ponding benefit. 


n  ADVERTISEMENT. 

L 

Under  all  theso  circumstances,  ho  feels  assured  that  his  coune 
with  regard  to  this  matter  will  bo  approyod  of,  both  by  the  profiaa* 
sion  and  the  public. 

The  Rules  of  Practice  at  Law  and  in  Equity  of  the  Superior 
Courts  of  this  State,  established  by  the  Circuit  Judges  in  convention, 
and  the  Statute  of  tlie  State  requiring  the  same,  are  published  in 
an  appendix  to  the  volume.  Questions  under  those  rules  of  prac- 
tice are  frequently  made  in  the  courts  below,  and  subject  to  be 
brought  before  the  Supreme  Court  for  final  determination. 

The  names  of  attorneys  admitted  to  practice  in  the  Supreme 
Court,  are  published,  as  in  the  first  volume. 

The  Judges  of  the  Supreme  Court  were  in  attendance  at  each 
of  the  terms,  and  disposed  of  all  the  cases  upon  the  docket,  except 
the  two  following  at  Hawkinsville.  The  orders  taken  in  thoae 
cases  will  explain  the  reason  why  they  were  not  finally  dispoaed 
of,  and  serve  as  precedents  in  other  like  cases. 

SUPREME  COURT  STATE  OF  GEORGIA, 
Hawkinsville — June  Term,  1847. 


David  C.  Lew,  and  Moses  S.  Cohen 


^From  Chatham 


security  on  appeal,  plaintiffs  in  error, 

vs. 
Solomon  Cohen,  defendant  in  error.       > 

It  appearing  to  the  Court  that  Solomon  Cohen,  Esq.  a  party  and 
counsel  in  the  above  cause,  is  Providentially  prevented  firom  attend- 
ing at  this  term  of  said  court  by  indisposition :  it  is  therefore  or- 
dered by  the  Court,  that  said  cause  be  continued  until  the  next  tenki 
of  the  Court 

Jordan  W.  Lee,  adm'r  of  Stephen  Sterling  1 
and  of  Mary  Ann  Lee,  plaintiff  in  error,     Ipj^m  Twiffirs. 

Noah  Wheeler,  defendant  in  error.  3 

Jordan  W.  Lee,  adm'r  of  Stephen  Sterling  and  of  Mary  Ann  Lee, 
plaintiff  in  error,  having  departed  this  life  since  tho  filing  said  bill 
of  exceptions,  and  there  being  no  representation  of  tho  estates  of 
said  Stephen  Sterling  and  Mary  Ann  Lee :  it  is  ordered  by  the 
Court,  that  the  death  of  said  plaintiff  be  suggested  on  the  rocords 
of  this  Court 

JAMES  M.  KELLY, 

Reporter,  &c» 
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ERRATA. 

In  page    2, 19th  line  from  top,  for  Labcs  read  "  Labio." 

In  page  16,  19th  lino  from  top,  for  8  Peck  R.  read  "  8  Pick.  R." 

In  page  53,  for  Maurice  read  **  Mansico." 

In  page  81,  for  1847  read  1846. 

In  page  105,  in  running  head  of  the  case,  for  Band  read  "  Bond/' 

In  page  192,  9th  line  from  bottom,  for  or  read  "  of." 

In  page  194,  6th  line  from  bottom,  for  1785  road  "  1835." 

In  page  245,  strike  out  the  name  of  L.  Bankston  from  the  note. 
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CASES 


ARGUED   AND   DETERMINED 


IN  THE 


SUPREME  COURT  OF  THE  STATE  OF  GEORGIA, 

AT  SAVANNAH, 

JANUARY    TERM,    1847. 


Na  1.— Ira  Peck,  plaintiff  in  error  vs.  Nathan  Land,  asngnee 
of  Henry  Solomon,  defendant  in  error. 

[1.]  If  a  creditor  purchase  property  gf  his  debtor  in  aatufaction  of  hia  own  debt,  aad 
the  debts  of  other  favoured  creditors,  and  buy  a  lar^  surplus  over,  to  the  exclusioa 
of  a  particular  creditor,  whose  suit  is  pending,  it  is  a  badge  of  fraud. 

[3.]  The  possession  of  property,  real  or  personal,  remaining  with  the  vendor  alter  aa 
absolute  deed  of  conveyance,  is  an  evidence  of  fraud. 

[3.]  A  creditor,  or  third  person,  may  pay  a  full  and  iair  price  to  an  insolvent  debtor,  for 
property,  still,  if  the  purchase  is  made  to  delay  or  defraud  creditors  of  their  rights, 
it  is  void  as  to  them. 

[4.]  The  declaration  and  other  original  papers  of  file  in  the  Clerk's  olBee,  may  be  used 
in  evidence,  in  the  same  Court  to  which  they  belong. 

[5.]  An  application  for  a  new  trial  will  not  be  granted  on  the  ground  tfaatliiB  verdict  im 
contrary  to  evidence,  provided  there  was  testimony  enough  to  warrant  the  finding, 
and  the  Court  was  satisfied,  that  justice  had  been  done.  Neitiier  will  the  motion  be 
sustained  for  the  reason,  that  the  verdict  was  contrary  to  the  charge  of  the  presidii^ 
Judge,  if  the  charge  itself  was  erroneous. 

Claim  from  Twiggs  Superior  Court,  tried  before  Judge  Sca^ 
BOBouoH-— October  Term,  1846. 

Judgment  against  the  plaintiff  in  error,  who  was  claimant  in  the 
Court  below,  and  motion  for  new  trial  overruled. 

For  the  facts  and  circumstances  of  the  case,  and  the  errcM*  bbt 
ugrned,  see  the  opinion  of  the  Supreme  Court. 

■ 

Hakbis  ic  Rockwell  (oat  the  plaintiff  in  error. 
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Argument  of  Mr.  Hakris. 

This  case  is  to  be  determined  by  the  Statute  of  13  Eliz.,  cb.  5, 
That  statute  was  designed  for  protection  of  creditors  against  deeds, 
&c.  fraudulent  in  their  concoction — of  tJutse  devised  of  malice — and 
not  such  as.  in  their  effect  merely  might  *'  delay  or  hinder^  other 
creditors. — Meux,  qui  tarn  vs.  Howell,  4  E<ut,  14,  ed.  1805. 

It  is  evidently  meant  by  the  expression — fraudulent  in  their 
concoction — those  transfers  or  assignments,  without  being  on  a 
valuable  consideration  and  bona  Jidc  designed  to  sheild  the  vendor, 
by  continuing  him  in  the  enjoyment  of  property  which  belongs  in 
conscience  to  his  crcditora.  Wherever  such  an  end  is  contem- 
plated, a  trust  is  naturally  implied. 

To  constitute  fraud,  under  the  Stat,  of  Eliz.,  there  must  be  either 
an  express  or  implied  trust  for  the  benefit  of  the  vendor. —  Ttoyne^a 
Case,  2  Coke  R,,  212. 

The  vague  and  unprecise  notions  too  prevalent  as  to  what  con- 
stitutes fraud,  must  and  should  yield  to  the  stem  definition  which 
the  law  has  g^ven  to  it ;  and  although  fraud  is  a  Proteus  assuming 
many  forms,  and  in  each  and  every  form,  perhaps,  odious ;  yet  it 
is  not  of  fraud  as  defined  by  Cicero  in  his  Offices,  or  by  Labes, 
with  which  this  tribunal  has  to  deal — it  is  not  with  the  genus,  but 
the  species,  against  which  the  Stat,  of  Eliz.  was  directed. 

Fraud,  sought  to  be  remedied  by  that  statute,  appears  by 
Twyne's  case — a  case  decided  in  ten  years  after  the  enactment ^- 
a  case  of  unquestioned  authority,  imtil  doubted  by  the  Circuit 
Judge — to  be  synonymous  with  a  trust.  The  expressions  used 
confirm  this  idea — "Here  was  a  trust  between  the  parties'* — 
"Fraud  b  always  appai-eled  with  a  trust"  — "A  trust  is  the  cover 
of  fraud." 

The  term,  **hona  Jide,**  used  in  the  proviso  to  the  statute,  signi- 
fies the  non-existence  of  a  trust.  Thus,  in  the  second  resolution  — 
"  And  no  estate,  interest  in  lands,  goods  or  chattels,  though  on  a 
true  and  good  considci'ation,  is  yet  hona  fide  and  within  the  pro- 
viso which  is  accompanied  with  any  trust.** 

Again — "And  as  to  the  gifts  made  hona  fide,  it  is  to  be  knovni 
that  evei'y  gift  made  hona  fide,  either  is  on  a  trust  between  the 
parties,  or  without  a  trust.  Every  gifl  made  on  a  trust,  is  out  ot 
this  pix>viBo ;  for  that  which  is  betwixt  the  donor  and  donee,  caOied 
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a  trust  per  ncmen  speciasum,  is  in  truth  as  to  all  the  creditors,  a 
fraud." 

"  A  gift,  made  bona  Jid^,  is  a  gift  without  any  trust  either  express 
or  implied." 

In  all  cases,  then,  of  transfers  or  assignments,  the  valuable  con- 
sideration being  proved,  and  in  the  case  now  before  the  Court  no 
question  arises  in  relation  thereto  —  the  chief,  the  only  remaining 
inquiry  is,  as  to  the  intent  or  motives  with  which  diey  were  made. — 
Nunn  vs.  WiUmore,  8  Term  R.  521. 

No  trust  appears  on  the  deeds.  It  is  sought  to  raise  the  pre- 
sumption of  a  trust,  by  alleging  that  the  possession  of  the  land  and 
neg^roes  did  not  accompany  and  follow  the  deeds ;  in  other  words, 
by  the  proof  that  Holmes,  the  vendor,  remained  on  the  land  and 
continued  to  manage  the  negroes  from  the  27th  March,  1842,  (dato 
of  deed  for  the  land,)  and  3l8t  March,  1842,  (date  of  bill  of  sale  of 
negroes,)  until  the  levy  by  plaintiff  in  execution. 

Upon  the  authority  of  Edwards  Sf  Harhen,  2  Term  Reps.,  and 
other  cases,  chiefly  American  following  it,  it  is  argued,  that  pos- 
session not  accompanying  and  following  the  deed,  it  is  fraudulent 
perse. 

The  reasoning  of  this  olass  of  cases  is  most  ably  refuted  in  HaU 
vs.  Tutde,  8  Wend,  R,  375.  Edwards  vs.  Harhen,  is  denied  in  Stewart 
vs.  Lombe,  by  Dallas,  Ch.  J.,  1  Brod,  if  Bing.  511,  5  Ei^.  C,  L., 
explained  in  Martmdale  vs.  Booth,  3  Bam,  4r  Add,  130, 23  Eng. 
C.L. 

The  learned  note  of  Mr.  Cowen  to  BisseH  vs.  Hopkins,  reported 
in  3  Cowen  R,  166,  must  convince  any  mind,  free  from  prejudice,  of 
the  utter  valuelessness  of  a  rule  to  which  there  are  twenty-two 
excepted  cases. 

The  case  of  Leonard  vs.  Baker,  1  M,  Sf  Sd.  R.  251;  Waikins  vs. 
Birch,  4  Taunt,  R,  423;  Jezeph  vs.  Ingram,  8  Taunt.  R.  838;  Kidd 
vs.  RawUnson,  2  Bos,  8f  Put,  R,  59  ;  Dewey  vs.  Baynton,  6  East  R. 
257;  ReedYB,  Blades,  1  Eng,  C,  L.,  all  recognise  the  principle,  that 
fraud  or  no  fraud,  is  a  question  for  the  jury.  In  10  Reports,  5Q,  it 
is  said  by  Lord  Coke,  "that  fraud  shall  not  be  presumed,  nor  shall 
the  Court  adjudge  it  to  be,  until  the  matter  is  foimd  by  a  jury.'' 

Possession,  then,  is  not  a  presumption  de  juris  et  de  jure.  It  is 
Bemarkable,  and  worthy  of  note,  that  the  Statute  of  Elizabeth  says 
not  a  word  about  possession. — Lord  Mansfield  in  Ckidogan  vs. 
Ktmut,  2  Cowp.  432. 

If  piMsession  continuing  in  the  vendor  be  a  sign  of  a  trust,  ac- 
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cording  to  Twyne's  case,  it  becomes  important  to  look  to  the  tor- 
rounding  circumstances,  before  such  an  implication  be  allowed  to 
become  conclusive. 

Notoriety  of  transfer  is  a  strong  circumstance  to  rebut  that  pre- 
sumption. LcUimer  VB.  BatsoH  i  B.SfC.  652  nnd  Leotutrdyn,  Baker^ 
1  M.  i^Sd.  251;  Mair  vs.  GlemUe,  4  ilf .  4-  Sd.,  248  and  RyaUys. 
RoU^  1  Atkina,  If  done  in  an  open  manner,  and  not  in  secret ;  pub- 
licly and  before  the  neighbours  ;  if  appraised  by  good  people  and  to 
the  very  value. — Ld,  (Jokers  advice  in  Twyn^M  due. 

Against  these,  it  is  alleged,  that  other  badges  of  fraud  are  appa- 
rent in  this  case,  which  require  explanation ; 

IsL  The  generality  of  the  sale  to  Peck,  lands,  negroes,  honett 
com,  carts,  bacon,  &c. 

2d.  The  unbroken  continuance  of  possession  in  Holmes  for  near 
three  years  from  the  sale. 

dd.  That  the  transfers  were  made  pending  the  suit  of  Solomoii» 
orig^al  plaintiff  in  execution. 

In  answer  to  the  first — It  is  replied,  that  the  evidence  does  not 
authorize  the  assertion.  The  bill  of  sale  simply  comprehended 
such  chattels  as  were  essential  to  stock  the  farm,  in  plantation 
phrase.  The  land  having  been  previously  purchased ;  and  at  that 
season  of  the  year,  in  that  latitude,  the  crop  had  been  planted. 

To  the  second  —  The  negroes,  &c.  were  delivered  at  the  time  of 
the  sale,  as  i^pears  by  the  evidence  of  Col.  Crocker,  the  Attorney  of 
Peck,  who  was  taken  along  to  advise  and  direct  Bullard,  a  neigh- 
bour of  Holmes,  proves  the  same  fact.  After  the  completion  of  the 
purchase,  Peck  said  to  Holmes,  ''  take  care  of  them  until  I  can 
make  other  arrangements."  This  custody  formed  no  part  of  the 
oirigiiMl  agpreement  or  contract  of  sale,  and  should  not  therefore  be 
deemed  a  trust  for  the  benefit  of  Holmes.  Holmes  remaining  on 
the  land  and  working  the  negroes  subsequently,  is  not  inconsiBtent 
with  die  deed,  as  the  dominion  of  Peck  was  asserted  by  several  acts, 
vis:  the  renting  of  additional  land  j  the  payment  of  blacksmiUi's 
bill ;  dioes  for  the  negroes,  and  more  especially  by  the  overwhelm- 
ing feet,  that  the  cotton  made  on  the  land  by  the  negroes,  waa 
marked  at  the  ware-house,  by  Bullard,  in  Peck's  name,  and  ship- 
ped for  him  to  market 

These  facts  are  absolutely  irreconcilable  with  the  existence  of  a 
ITM^  ibr  Holmes'  benefit— ^  See  Bm^on  vs.  TkdmMXl,  7  Tomi^.,  149. 

To  the  third  -» It  may  be  replied,  that  altbough  in  Twyne's  case^ 
this  is  enumerated  as  a  sign  of  trust,  it  is  extremely  difiicult,  in 
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•oimd  logic,  to  perceive  why  that  should  he  considered  as  a ''  hadge/' 
when  there  can  he  no  question  as  to  the  right  of  Holmes  to  sell, 
and  Peck  to  huy,  at  any  moment  up  to  the  rendition  of  judgment. 
A  dehtor  has  a  distinctly  acknowledged  right  to  prefer  one  credi- 
tor to  the  exclusion  of  all  others. —  Comyn,  Dig,,  TitU  Covin,,  285, 
3  v.;  HoUfird  vs.  Anderson,  5  Term  R,  236 ;  EHunck  vs.  CaiUaud, 
5  Term  R.  420. 

This  preference  may  he  given  even  afler  other  creditors  hate 
eommenoed  their  actions,  unless  the  debtor  be  a  trader  in  contempla- 
tion of  Bankruptcy. — Pickstock  vs.  Lyster,  3  M.  if  Sd,  R.  371; 
MetiX  vs.  Howell,  4  East;  Bowen  vs.  Bramidge,  C.  SfP,  142 ;  Goes 
tn»  Neale,  6  Moore,  29.  And  though  this  is  done  by  the  assignor  ex^ 
prtssiy  with  a  view  to  dday  and  hinder  other  creditors,  Sfc. 

Both  principles  cannot  co-exist,  and  at  the  same  time,  and  in  the 
Mune  case,  be  applied.  It  savours  of  absurdity,  to  say  that  although 
it  is  neither  illegal  nor  immoral  for  the  vendor  to  sell  pending  the 
soit  against  him,  yet  because  he  does  a  lawful  act,  it  shall  be  con- 
ttdered  as  a  badge  of  fraud. 

There  is  error  in  the  charge  of  the  Court,  that  where  a  creditor 
in  payment  of  his  antecedent  debt,  purchases  of  his  debtor  a  large 
mirplus  over  of  property,  it  is  a  badge  of  fraud.  No  such  sign  of 
frsad  is  enumerated  in  Twyne's,  or  any  subsequent  English  case, 
i^Km  the  Statute  of  Elizabeth.  It  is  unsupported  in  this  argrument 
fay  counsel  for  the  defendant  in  error,  by  reference  to  any  adjudi- 
cation, except  the  case  of  Smith  vs.  Henry,  in  HUTs  Law  iL,  £I.C21. 
It  may  not  be  improper  to  remark,  that  when  we  are  occupied  in 
tracing  Common^Law  principles  we  will  not  look  into  the  r^Kiita 
of  South  Carolina,  vrith  a  view  to  find  them  in  their  original  pa* 
Tity.  Bound  as  we  are  by  Common  Law,  as  usually  of  force  in 
tfda  State  previous  to  May  1776,  we  should  look  to  the  English 
BtfportB  before  that  date,  for  the  governing  rule. 

This  matter,  however,  haa  been  settled,  after  able  argument,  bj 
dda  Comt,  In  effect,  if  not  in  terms,  in  the  case  of  Eastmam  va. 
iteAlpith  June  Term,  1846,  at  HawkinsviUe,  If  that  decision  is 
adhered  to  now,  the  Court  below  in  this  case  erred.  The  charge 
complained  of,  and  that  decision  are  irreconcilable.  Without  such 
an  expression  of  opimon  from  the  bench  below,  who  can  betieve 
tet  the  jary  would  have  nade  die  finding  that  it  did. 

^It  liaa  been  argued  that  the  decision  <^  Eastman  ms.  lUicAJpit^ 
waa  under  ifae  act  of  1818.  That  is  not  denied,  but  it  may  ccmfi- 
dently  be  asserted,  that  that  act  ia  bat  a  le-enactment  of  priaciplea 
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iM;ttlecl  by  the  Statute  of  Elizabeth.  Whatever  motive  led  to  it,  it 
was  but  a  mere  processioning,  a  re-marking  of  the  lines  where  the 
hand  of  time  had  laid  its  obliterating  fingers  too  roughly.  In  that 
act  was  the  spirit  of  the  God  Terminus,  the  best  of  all  the  Roman 
Gods,  a  plain,  blunt  old  fellow,  not  smooth  as  chiseled  marble  or 
polished  ivory ;  not  double-faced,  with  an  eye  inwards,  and  with 
an  eye  also  outwsTdBfJhgtened  coretousli/  on  the  domain  of  a  neigh' 
bour. 

The  Court  below  erred  in  disallowing  the  application  for  a  new 
trial.  The  jury,  without  other  proof  than  the  possession  of  tlie 
land  by  Holmes,  found  it  subject  to  the  execution.  In  doing  80»  it 
disobeyed  the  instruction  of  the  Court,  and  violated  a  clear  princi- 
ple of  law,  that  possession  of  land  in  the  vendor  afler  sale,  is  no 
evidence  of  a  fraudulent  conveyance.  Ryall  vs.  RoiUe^  1  Atkme^ 
168 ;  2  Horenden  395.  Manual  occupation  of  lands  is  no  criterion 
of  ownership.  Roberts  on  Fraud,  Convey.  549.  Land  is  enjoyed 
and  possessed  by  title.     Ibid;  4  Kent  Com,,  461,  456,  489. 

In  Stone  vs.  Crrubham,  1  Rollers  R,  3,  it  is  said  that  in  convey- 
ances of  land,  the  donor  continuing  in  possession,  is  not  fraudulent 
unless  it  be  expressly  proved  that  fraud  vxis  intended. 

The  verdict  is  contrary  to  evidence,  and  a  new  trial  should 
have  been  granted  also  on  that  ground.  Here  Mr.  Harris  exam- 
ined all  the  facts  relied  on  by  counsel  for  defendant  in  error,  as  au- 
thorising the  presumption  of  fraud  in  the  sales,  and  endeavoured  to 
exhibit  their  entire  insufficiency  for  the  purposes  of  any  such  re- 
sult, by  bringing  them  to  the  test  of  common  sense  and  a  sound 
logic.  The  circumstances  surrounding  the  sal^  and  continued 
possession  of  the  land  and  negroes,  vrith  their  use  by  Holmes, 
were  condensed  and  presented  in  explanation. 

He  then  insisted,  with  earnestness,  that  as  there  was  no  conflict- 
ing testimony,  the  jury  was  bound  to  have  given  due  weight  and 
consideration  to  the  uncontradicted  and  unimpeachcd  testimony  of 
Crocker  and  Bullard ;  and  that  it  had  not  by  law  a  capricious  dis- 
cretion to  find  as  it  had,  against  and  without  evidence.  He  thought 
that  the  only  safe  and  sound  rule  which  this  Court  could  adopt  in 
disposing  of  cases  of  this  description,  was  to  order  a  new  trial,  if 
it  would  have  granted  one,  had  it  presided  below. 

The  refusal  of  the  Circuit  Judge  should  furnish  no  impediment 
or  reason  for  a  refusal  here,  since  the  entire  case,  both  pleadings 
and  evidence,  are  here  and  as  fully  as  they  existed  below. 

C.  B.  Cole,  for  the  defendant  in  error. 
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By  the  Court, — Lumpkin,  J.  delivering  the  opinion. 

This  writ  of  error  has  originated  in  a  Claim  case ;  a  mode  of  try- 
ing tbe  rights  of  property,  unknown  to  the  Common  Law.  Henry 
Solomon  obtained  a  judgment  against  Henry  Holmes  in  the  Supe- 
rior Court  of  Twiggs  County,  which  being  assigned  over  to  Nar 
than  Land,  was  levied  on  simdry  property,  real  and  personal,  in 
the  possession  of  the  defendant;  and  all  of  which  was  claimed  by 
Lra  Peck.  The  special  jury  on  the  final  trial,  found  the  whole 
subject  to  the  ^.  Ja,,  and  the  Court  below  overruled  a  motion  for 
a  new  trial,  and  the  plaintiif  in  this  writ  the  claimant  in  the 
Circuit  Court,  complains  that  Judge  Scarborough,  before  whom 
this  cause  was  tried,  committed  error,  as  well  in  his  charge  to  the 
jury,  as  in  refusing  the  application  for  a  re-hearing.  And  hence 
it  becomes  our  duty  to  examine,  first,  the  charge,  to  see  if  it  con- 
tain any  misdirection ;  and  then  to  look  into  the  facts,  in  order  to 
ascertain  whether  or  not  we  will  control  the  discretion  exercised 
by  the  Circuit  Judge,  in  disallowing  a  new  triaL 

The  charge  is  as  follows : 

**  Proof  of  the  execution,  the  levy  under  it,  and  that  the  defen- 
dant was  in  possession  of  the  property  levied  on,  makes  a  prima 
fade  caqe  for  the  plaintiff.  Then  the  onus  jfrobtindi  is  devolved  on 
the  claimant  to  support  his  title.  For  that  purpose  claimant  intro- 
duced a  deed  to  the  land,  and  a  bill  of  sale  to  the  negroes  and 
other  personal  property  levied  on,  of  an  anterior  date  to  the  judg- 
ment, with  evidence  of  the  consideration  paid.*' 

Judge  Scarborough  states  the  law  correctly,  and  the  practice 
under  it,  in  relation  to  proceedings  under  our  Claim  acts:  Namely , 
that  proof  of  the  execution,  the  levy  under  it  and  possession  of  the 
property  by  the  defendant,  at  the  date  of  the  judgment,  or  at  any 
time  subsequently,  makes  out  a  prima  Jade  case  for  the  plaintiff, 
so  as  to  put  the  claimant  upon  proof  of  his  title.  In  Georgia,  real 
estate,  as  well  as  personal  property,  is  bound  by  the  judgment  and 
liable  to  be  sold  under  execution.  And  although  mere  naked  pos- 
session is  the  lowest  and  most  imperfect  degree  of  title  to  lands 
and  tenements,  still  it  is  such  an  interest  therein,  as  will  subject  it 
to  levy  and  sale,  unless  claimed  and  proof  is  made,  that  the  panu- 
mount  title  resides  in  another.  For  this  mere  naked  possession 
may  and  wiU,  in  process  of  time,  unless  disturbed,  ripen  into 
a  tide  completely  legal.    I  make  this  remark,  because  much  of  ^^ 
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argument  in  behalf  of  the  plaintiff  in  error,  has  aiMiiimBd  the  fiict, 
that  titles  to  land  can  be  evidenced  by  deed  only. 

The  Judge  proceeds.  **  This  is  a  question  of  fraud,  and  the 
issue  submitted  to  the  jury  is,  the  bona  fida  or  honesty  and  good 
.faith  of  the  transaction.  There  are  badges,  or  evidences  of  fraud, 
which  are  of  different  imports.  A  badge  is  a  circumstance,  sig^ 
mark,  or  suspicion,  not  sufficient  of  itself,  to  authorise  a  finding, 
unless  more  than  one  combine.  Evidences  of  fraud  are  either  pre- 
sumptive or  conclusive.  AH  presumptions  become  concluoiYe,  unlev 
rebutted." 

As  to  ihe  dissertation  of  the  Court  upon  frauds,  and  the  mkKm 
which  usually  accompany  them,  I  need  only  say,  that  we  are  noC 
prepared  to  assent  to  the  proposition,  that  in  order  to  condemn  % 
transaction  as  fraudulent,  that  two  or  more  of  the  marks  of  a  col- 
liisive  conveyance  must  be  affixed  to  it  On  the  contrary,  we  should 
be  inclined  to  hold,  that  continued  possession  by  the  vendor,  un- 
explained, and  in  the  face  of  an  absolute  transfer,  would  of  itself 
warrant  a  finding  that  the  sale  was  covinous.  And  so  of  the  other 
badges.  Indeed  the  charge  itself  inculcates  the  same  doctrine,  for 
it  expressly  affirms,  that  all  presumptions  become  conclusive,  unless 
explained.  This  is  not  an  error,  however,  with  which  the  plaintiff 
here  has  any  right  to  be  dissatisfied,  and  we  notice  it,  because 
should  it  be  passed  in  silence,  it  might  be  understood  as  having 
received  the  indorsement  of  this  Court. 

"  The  pending  of  the  writ  at  the  time  of  the  sale,'*  continues  ^ 
Judge,  "is  a  badge  of  fraud.  If  a  creditor  buy  in  satisfaction  of 
his  antecedent  debt,  and  also  in  satisfaction  of  the  debts  of  othff 
favoured  creditors,  to  the  exclusion  of  a  particular  creditor  whose 
suit  is  pending,  and  buys  a  large  surplus  over,  this  is  a  badge  of 
fiuud." 

Now,  if  the  first  proposition  be  true,  that  it  is  a  sign  of  fi^ud 
for  an  insolvent  debtor  to  sell  his  property  pending  a  suit  against 
him,  the  second,  which  is  only  an  amplification  of  the  first,  is  neces- 
sarily so.  For  if  fraud  be  inferred  from  a  sale,  even  to  a  third 
person,  much  stronger  will  that  conclusion  become,  when  the  pur- 
chaser is  a  creditor,  and  he  buys  not  only  in  extinguishment  of  his 
own  debt,  Vut  the  debts  also  of  other  favoured  creditors ;  and  not 
only  property  sufficient  to  discharge  these  demands,  but  a  laige 
surplus  over. 

[1.]  The  first  and  main  question  to  be  settled  then  is,  is  the  sale 
of  hb  property  by  an  insolvent  debtor,  pending  a  suit  against  hitog 
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tti  dw  eKclttsian  of  the  coDactmg  creditor,  a  circvmstance  ealcu- 
Itted  to  civatetospknon,  that  it  was  done  to  hinder  or  defeat  such 
creditor.    Not  .whether  it  will  have  the  efiect  of  delaying  such 
evedifeor  of  hia  debt ;  fin-  sadi  is  die  tfftctpnp  tatUo  of  every  trans- 
fer diat  can  be  made  by  one  who  has  creditors.    Every  disposition 
of  an  iuK^vent's  property,  however  valuable  the  consideradon  and 
honest  the  modve,  diminidies  the  flind  out  of  which  payment  is  to 
be  made  of  his  remaining  liabilides.    This,  therefore,  is  not  die 
issue.    The  question  is,  was  it  done  fraudulently  t    And  was  dns 
•ale,  under  the  drcumstances,  an  evidence  that  such  was  its  char- 
aster  1    The  affirmative  of  this  proposition  was  ruled  distincdy  to 
be  law  in  Jkcyiu^s  Case,  3  Cokeys  R.  62,  nor  has  it  ever,  widiin  the 
knowledge  of  diis  Court,  been  adjudicated  odierwise.    Pierce  was 
indebted  to  Twyne  <3e400,  and  to  one  C.  <£200.    C.  brought  an  ac- 
tion of  debt  against  Pierce  and,  pending  the  vmt.  Pierce  beiiig 
possessed  of  gdods  and  chattels  to  die  value  of  <£300,  in  secret 
made  a  deed  of  all  his  goods  and  chattels  to  Twyne  in  satisfaction 
oif  his  debt^  and  yet  Pierce  continued  in  possession  of  die  property, 
aod  some  of  it  he  sold,  and  die  sheep  he  marked  widi  his  own 
mark ;  and  afterwards  C.  had  judgment  and  a  Jieri  Jaeias  to  die 
sheriff  and  by  virtue  thereof  bailiffi  came  to  make  execution  of  die 
goods,  and  divers  persons,  by  the  commandment  of  Twyne,  vnth 
force  resisted  diem,  claiming  the  goods  to  be  Twyne's  by  virtue 
of  the  deed  made  to  him,  and  die  question  was,  whedier  or  not 
dds  conveyance  was  fraudulent    Upon  an  information,  per  Coke^ 
Attorney  (General,  against  Twyne  fbr  contriving  and  publishing 
a  fraudulent  deed,  it  was  decided  by  Sir  Thoinas  Egerton,  Keeper 
of  die  Great  Seal  of  England,  and  by  the  Chief  Justice  Topham, 
and  Anderson,  and  the  whole  Court  of  Star  Chamber,  that  this 
deed  was  fraudulent  and  vtidiin  die  Statute  of  13th  Elizabeth  c.  0. 
And  iiLdiis  case,  die  following  points  were  resolved: 

First,  That  this  deed  had  die  marks  of  fraud.  It  was  general 
and  veithout  exception  of  his  apparel  or  any  diing  of  necessity : 
Ibr  dohna  venatur  in  generalihus. 

Seecndly.    The  donor  continued  in  possession. 

Thirdly,  It  was  made  in  secret,  et  dona  dandestina  sunt  temper 
gnpidoea, 

FonrMy.    U  uku  made  pending  the  writ. 

Pythfy.  There  was  a  trust  between  the  parties ;  fbr  the  donor 
was  in  possessioii'  and  used  diem,  and  fraud  is  always  appareled 
vHdi  a  trust,  and  trust  is  die  cover  of  fraud. 
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Sixthly.  It  waa  contained  in  the  deed  that  it  was  made  hooettlj/ 
truly  and  btma  Jlde^  et  clamitda  mconmeUB  mmper  mducuiU  nupiem' 

It  was  resolved  that  although  it  was  a  deht  due  to  Twyne,  and 
a  good  consideration  of  the  deed,  yet  it  was  not  vrithin  the  proviso 
of  the  said  act  of  the  13th  Elizabeth,  by  which  it  is  provided,  that 
the  said  act  doth  not  extend  to  any  estate  or  interest  in  lands,  &c^ 
goods  and  chattels,  made  upon  good  consideration  and  bona  Jide; 
for  although  it  be  upon  good  and  true  consideration,  yet  it  is  not 
bona  Jide;  for  no  deed  shall  be  deemed  to  be  made  bona  fide  within 
the  said  proviso  that  is  accompanied  with  any  trust ;  for  the  pro- 
viso saith,  upon  good  consideration  and  bona  Jide;  so  a  good  con- 
sideration doth  not  serve,  if  it  be  not  also  bona  Jide, 

I  have  extracted  from  the  report  the  whole  of  these  resolutiooSy 
although  it  is  the  Jourth  only  that  has  immediate  application  to  the 
point  under  discussion.  It  will  be  found,  however,  that  there  are 
other  features  in  this  leading  case  altogether  analogous  to  the  one 
at  bar.  Besides,  this  was  an  early  and  sound  exposition  of  the  Stat- 
ute of  Elizabeth,  and  the  doctrines  which  it  promulgated  although 
perhaps,  somewhat  modified  and  restricted,  have  never  been  over- 
turned nor  materially  altered  :  on  the  contrary,  they  have  always 
been  recognised  as  sound  law,  both  in  England  and  in  this  country. 
(HcUnrd  vs.  Anderson,  5  Term  R.  236;  Cadogan  vs.  KenneU,  2 
Cotpp,  432;  Seward  vs.  Jackson,  8  Coieen,  443,  et  passim, J 

''And,"  says  Sir  Edward  Coke  at  the  foot  of  the  foregoing  case* 
"  because  fraud  abounds  in  these  daies  more  than  in  former  times,  it 
was  resolved  that  all  statutes  made  against  fraud  shall  be  liberally 
expounded,  for  to  suppress  the  fraud."  If  the  corruption  of  the 
times  in  the  age  of  Queen  EHzabeth,  required  not  only  the  enact- 
ment of  this  law,  but  its  Hberal  interpretation — an  epoch,  the  most 
remarkable  feature  of  the  jurisprudence  of  which,  was  its  antipathy 
to  deceit,  and  which  had  already  comprised  within  its  codAhe  no- 
table aphorism,  that  even  right  itself  is  turned  into  wrong  by  cir- 
cumventing to  obtain  it — what  shall  we  say  of  our  own  day,  when 
the  temptations  to  fraud,  as  well  as  the  facilities  for  its  commission^ 
are  multiplied  an  hundred  fold ;  when  so  many  areseeking  to  live 
by  their  vrits,  instead  of  their  labour;  by  cunning  and  craft,  instead 
of  eating  their  bread  in  the  sweat  of  their  brow. 

The  Statute  of  Elizabeth  goes  no  further  than  the  Common  Law 
as  now  understood.  I  apprehend  the  time  never  was,  when  a  fraud- 
ulent conveyance  would  not  be  invalidated,  which  was  intended  Ip 
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defeat,  delay,  or  hinder  creditors  of  their  just  debts.  And  we  have 
not  only  adopted  the  Common  Law,  but  we  have  expressly  incor- 
porated the  Statute  of  Elizabeth  as  a  part  of  the  law  of  this  State, 
and  with  it  Twyne's  case,  as  a  rule  of  construction. 

The  purpose  for  which  any  couTeyance  is  made,  is  a  conclusion 
from  att  the  circumstances  attending  the  transaction,  and  a  sale 
pending  a  suit  by  an  insolvent  debtor  is,  in  the  nature  of  the  case, 
well  calculated  to  awaken  suspicion.  The  vendor  is  m$oheiU* 
And  why  insolvent  t  In  three-fourths  of  the  cases,  I  venture  the 
usertiony  from  improvidence  or  wild  speculation.  The  vendor, 
then,  overwhelmed  with  debt,  and  unable  to  pay,  when  pursued  by 
his  creditor,  whose  property  he  has  appropriated,  takes  it  upon  him- 
self to  vnthdraw  his  effbcts  from  the  lien  about  to  be  created,  and 
to  secure  them  to  others.  Is  it  strange  that  the  law  should  imply 
a  fraudulent  intent  t 

Who  has  not  marked  die  smile  of  derision  curhng  the  lip,  when- 
ever the  title  is  quoted  of  our  honest  debtor's  act  1  And  does  not 
this  very  act  treat  its  beneficiary  as  a  nupecied  person  t  Why  is  his 
conscience  purged  by  oath  t  Why  notice  to  creditors,  with  the  pri- 
vilege of  forming  an  issue  and  testing  the  fairness  of  his  surreiH 
dert  Is  it  not  obvious,  that  the  law  presumes  an  insolvent  guilty 
rather  than  innocent  t  And  while  therefore  it  accords  to  him  the 
privOege  of  making  a  preference,  sdU  it  distrusts  his  motives ;  and 
lience  it  requires  of  him  every  thing  in  the  manner  of  making  the 
transfer  of  his  property,  which  wiU  rebut  the  presumption  of  an 
interest  for  himselC 

Again,  the  sale  is  nuAepeiuUng  the  suit  Shall  that  suit  be  de- 
feated t  To  permit  it  would  seem  to  bring  disrepute  and  discredit 
npon  our  Courts.  They  are  constituted  to  coerce  delinquents  into 
a  fulfilment  of  their  engagements.  Shall  the  debtor  be  allowed  to 
hold  the  rod,  tfi  terroremt  over  his  creditors,  by  postponing  those 
altogether  who  dare  resort  to  their  legal  remedies  t  Would  not 
this  policy  be,  to  reverse  the  maxim,  the  law  regards  those  only 
who  watch,  and  not  those  who  sleep  t  Shall  the  debtor  not  only 
getf  his  creditor's  property  without  compensating  him  for  it,  but 
mulct  him  with  the  expense  which  he  has  incurred  in  suing  out 
bis  writ  1  Does  not  the  principle,  prior  in  tempore,  paHor  im  jure^ 
equitably  apply  to  this  case  t  If  equality  is  equity,  then  is  this 
preference  strongly  tainted  with  fraud  and  injustice.  If  there  be 
a  ^reference  given,  it  would  seem  to  be  due  to  those  who  are  ^nl 
in  tile  race.    But  hi  (Ins  ease,  the  first  is  made  Uut,  and  the  te  *'  ^ 
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firH.  The  inference  is  irrerirtible.  Every  such  Yoluntary  dkipon^ 
tion,  by  an  insolvent,  creates  distrust  as  to  bis  motives.  Tb^  may 
be  rneritorious.  Tbe  ]aw  allows  the  right  to  the  debtor  upon  the 
supposition  that  he  knows  best  whom  to  fiivour.  Experience  de* 
IBonstrates,  however,  that  this  is  a  fiction,  and  that  the  exclusion 
of  the  vigilant  creditor  is  the  result  of  irritation,  and  for  no  better 
leeaon  is  his  recovery  defeated.  In  nine  cases  out  of  ten  die 
debtor  is  influenced  by  the  determination  to  thwart  the  pardcnlar 
creditor,  or  to  secure  an  interest  to  himself  m  the  arrangement. 
Gitber  of  these  fiLCts  will  invalidate  the  conveyance.  And  a- sale, 
pending  a  writ,  is  clearly  evidence  of  one  or  the  other  of  them. 

[3.]    But  to  return  to  the  charge  : 

^*  Tlie  possession  of  die  vendor,  after  an  absolute  sale  of  p«r< 
aonal  prc^perty,  is  now  only  i^rima  ,/aae  evidence  of  fraud,  and  ia 
open  to  explanation.  Possession  of  land  remaining  with  vender, 
a^r  an  absolute  deed,  is  not,  under  the  Statute  of  13th  ISixabeth, 
Cf  6>  an  evidence  of  fraud." 

Aa  it  respects  the  sale  of  personal  property,  we  cheerfully  con- 
cur in  the  opinion  of  the  Court  below.  The  science  of  jurispru- 
dence, like  all  others,  is  progressive  ;  and  notwithstanding  it  was 
settled,  and  repeatedly  held  at  home  and  abroad,  that  an  absolute 
bill  of  sale  of  chattels,  unaccompanied  with  possession,  was  fraud- 
ulent in  law,  and  void  as  against  creditors,  yet  the  Courts  every 
where  are  adopting  the  less  rigid  rule,  that  the  vendor's  retaining 
possession  after  an  unconditional  sale,  was  not  conclusive,  but  only 
prima  Jade  evidence  of  fraud  and  susceptible  of  explanation ; 
that  stricdy  speaking,  there  is  no  such  thing  as  fraud  in  law,  and 
that  fraud  or  no  fraud,  is,  and  ever  must  be,  a  questicm  of  fact  to 
^  Ibund  by  die  jury.  Wash  vs.  Medley,  1  Jkma  (Ken,J  R.  269; 
S^Ung  vs.  Van  CUve,  7  Hoisted IL2S5i  JBmD€llvs.EmoU,  1  Dev. 
JL  76;  OaUen  vs.  Tkampsan,  3  Yerger  R.  475;  Ibid,  502;  BieseU 
va.  HapJdm,  3  Cawen  R.  166;  Adanu  vs.  Whuier,  10  Pick.  R.  199} 
Haveig  va.  Imoe,  2  N,  H.R.  13;  Eoitwood  yfL  Brawn  eioLl  Ryam 
4r  Moody  R.  312;  Starer  et  al.  auigmes  of  Katcher,  a  Bankrupt,  va» 
Bm^^  3  Bam.  ff  Creuw.  R.  368;  Martmdale  vs.  Booth,  3  Bagn.  If 
Adoffk.  R.  498, 

We  are  constrained  to  dissent,  however*  from  Judge  Scarbo* 
lougb  aa  to  real  estate.  It  is  true,  that  the  ownersbip  to  lands  ia 
uaua%  evidenced  1^  deeda  and  other  written  muniments  of  title. 
StiS,  iu  xeal  aa  in  personal  property,  we  bold,  that  if  the  vendee 
take  an  abaolute  eonveyance  and  nevertbeleif  lea^e  the  piot>eg% 
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IB  the  poflacMioa  erf  the  Yendor,  it  kj^tma  ^oo^  evidence  of  frand. 
If  a  man  eooTey  his  land  abaolutelj,  and  yet  is  allowed  to  ccmtiniie 
in  poaaeirioB  as  its  absolute,  unqualified  owner,  this  will  he  a  proof 
that  the  oonrejanee  is  fraudulent.  fNewiand  tm  Coniraets^  372; 
Skme  vs.  Grmhkam,  2  B9diLR.226;  Hmmgerfard  vs.  Earie,  2  Ver- 
90m  R.  2ei;  Styltman  vs.  AMaum,  2  Aik.  R.  479;  Rus$d2  amd 
¥ihtr%  vs.  Hammmd  and  otktrt^  1  Atk.  R.  13,  16.)  If,  says  Loid 
Coke,  a  man  mortgage  his  land  and  continues  his  possession,  no 
disseisin  is  wrought  by  dus.  If  it  was  an  absolute  conveyance 
and  a  contSnuance  in  possession  afterwards, 'this  shall  be  adjudged 
in  law  to  be  fraudulent. 

In  S&mdi  vs.  Cadwue^  4  Jokm,  R.  503,  the  question  related  to 
peal  estate,  where  it  b  certainly  true,  that  posBession  is  mudi  less 
in^ortant  than  it  is  in  relation  to  personal  property,  yet  the  Court 
of  Errors  of  New  York  thought  it  strong  evidence  of  firand  diat 
the  grrantor  oontinued  after  the  sale  to  exercise  acts  of  ownership. 

In  the  case  before  us»  the  sale  was  made  pending  an  action  by 
the  defendants  in  error,  for  the  collection  of  their  debt.  There 
was  BO  change  of  possession;  and  what  explanation  is  offered  of 
this  strong  evidence  of  fiwid  ?  None  other,  except  that  the  pur- 
chaser remarked  to  the  debtor  at  the  time  that  the  deed  was  exe* 
euted,  **Ttmam  hare  wUd  I  etm  make  other  ammgememUj*  and  at 
the  expiration  of  several  years  the  vendor  is  still  found  in  the  oc- 
eupaBcy  and  enjoyment  of  the  property.  It  is  not  even  attempted 
lo  be  shown  that  he  acted  as  the  agent  of  Peck,  the  most  plausiUa 
account  that  oould  have  been  given  of  this  continued  possesaioo.  But 
this  would  not  have  availed.  The  change  of  possession  most  be 
aatnal  and  complete*  and  a  divided  enjoyment  wUch  leavea  the 
vendor  to  af^ar  to  the  world  as  the  owner,  will  not  do. 

I«oid  SUenborough,  in  the  case  of  WariaU  vs.  Smitk^  1  Ckmf. 
£•  332»  saidt  **  it  was  a  mere  mockery  to  pot  in  another  person  to 
lake  possession  jointly  with  the  former  owner,  and  that  a  concur* 
rent  possession  widi  die  aasigncn'  by  the  assignee,  was  colooraUe. 
He  declared  thai  the  possession  must  be  oondnsive  to  protect  the 
transfer." 

Widi  all  die  fects  of  this  case  before  me,  I  will  not  say  with  a 
distinguished  jurist  in  a  sinular  case,  that  within  the  two  and  ahalf 
eentoriea  which  have  elapsed  since  the  Legislature  first  came  to 
iIm  aid  of  dM  Courts  for  the  soppreMiaB  of  frand  against  ereditofs^ 
lliepa«e«ierhea  been  a  time  nHieBdiis  transaction  could,  stmid  dM 
IIM  of  a  judicial  nnrectigation ;  yet  I  will  alBrm,  dut  the 
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The  Statute  of  ISA  Eliabedi,  c  5,  vefatnig  to  fraa^  •goMt 
eredston,  dsreets,  tiiat  no  act  whatever  doae  to  JcliaiMl  a  crpJilog 
or  enednoiVf  fhaB  be  of  any  effect  agaiDit  mcii  ci  editor  <v  cjwu- 
ton.  WecoDCoribllj  withtfaeCircint  Jodge^^'diatdieftctdiat 
the  datmant  paid  a  fiur  price  for  the  propeitj  is  aoc  a  aofficieiit 
explanatioii  of  die  tramactioii.**  The  qnestiaii  Mill  oecuza^  waa 
the  eomrejance  made  in  good  £uA  f  And  does  not  die  cootimed 
poateniony  together  widi  die  joint,  if  not  die  whole,  reeeptkni  of 
the  profits  impress  die  mala  mau  upon  it  1 

[3.]  In  die  case  of  Cadogrn^  tb.  KameU^  2  Ccwp.  R.  432,  Lord 
Mansfield  stated,  that  he  had  known  serend  casea  where  persons 
have  given  a  ftir  and  fiiH  price  for  goods,  and  where  the  posses- 
sion was  actually  changed,  yet  being  done  for  the  purpose  of  de- 
feating creditors,  the  transaction  has  been  held  frandolent  and 
dierefore  void.  It  is  assisting  one  man  to  cheat  another,  which 
the  law  win  not  allow. 

Judge  Scarborough  charged  the  jury,  ^diat  the  circumstance 
diat  Mn.  Holmes,  the  wife  of  the  defendant,  sold  two  or  three  loads 
of  com  and  three  bags  of  cotton  during  the  absence  of  her  hus- 
band at  the  North,  ought  not  to  be  admitted  as  proof  of  fraud 
against  the  claimant" 

It  will  be  kept  in  mind,  that  Holmes,  the  original  defendant,  was 
not  a  party  to  the  proceeding  below.  But  the  contest  was  between 
Peck,  the  claimant,  and  the  plaintiff  in  execution.  If  Peck  there- 
fore, having  in  his  pocket  die  dde  papers  to  the  land  and  negrroes, 
atood  by  and  permitted  Mrs.  Holmes,  die  wife  of  the  defendant 
and  Tender,  to  sell  die  com  and  cotton  made  on  the  plantation,  this 
is  a  circumstance  going  to  establish  the  covinous  intention  between 
the  parties  to  this  tncnsacdon,  and  that  a  trast  had  been  reserved 
for  die  benefit  of  the  vendor's  femily.  And  k  would  seem  diat  the 
absence  of  Holmes  had  nothing  to  do  with  the  matter. 

Counsel  for  die  plaintiff  in  error  have  presented  with  much  con- 
fidence, this  view  of  the  case.  By  the  Common  Law,  a  debtor 
was  allowed  to  prefer  one  set  of  creditors  to  another ;  the  Statute 
of  Ehaabeth  does  not  militate  against  this  right  And  although  in 
the  preamble  to  the  act  of  1818,  die  practice  of  selecting  pardeu-. 
lar  ereditora  to  the  exclusion  of  the  rest,  is  denounced  as  "  contrary 
10  die  firat  principles  of  equity  and  justice,  stiD  the  privilege  of 
iMakin^  this  preference  is  expressly  secured  by  the  body  6f  thit 
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•tatute,  provided  the  diBposition  of  the  insolvent's  property  be 
*' bona  jlde  and  absolute,  emdjreejnm  any  truMt  for  the  benefit  ef 
the  idler  or  any  per9on  or  persom  appointed  by  him,  her  or  thorny 
And  such  is  the  construction  put  upon  this  act  by  this  Court.  It 
is  demanded  then,  how  can  the  doing  of  that  be  fraudulent  which 
the  law  authorises  to  be  done  1  If  an  insolvent  debtor,  at  any  time 
before  judgment,  can  sell  the  whole  or  any  part  of  his  property, 
either  to  a  creditor  in  «atis^tion  of  his  antecedent  debt,  or  to  an 
indifferent  person  for  money  or  other  thing,  how  can  it  be  deemed 
a  badge  of  fraud  to  execute  a  conveyance  under  these  circiun* 
stances! 

This  inquiry  may  be  answered  by  propounding  another.  May 
not  the  purchaser  of  property  suffer  it  to  remain  in  die  possessioo 
of  the  seller  t  Is  it  either  illegal  or  immoral  to  do  so  1  And  yet 
the  d(Mng  so,  is  not  only  a  cogent  badge  of  fraud,  but,  unexplained, 
will  condemn  the  transfer  as  void.  An  insolvent  debtor  may  dis- 
pose of  his  goods  f fi  secret,  to  a  near  relation,  still,  should  he  do 
this,  the  transaction  would  be  shrouded  in  a  shade  so  dark,  diat  it 
would  be  difficult  to  extricate  and  sustain  it.  Any  one  of  the 
badges  in  Twyne's  case  would  singly  impeach  the  assignment  of 
property ;  nevertheless,  the  whole  of  them  might  unite  and  many 
more  be  superadded  and,  still  the  conveyance  protected.  A  man 
presents  his  pistol  and  snaps  it  within  a  foot  of  the  head  or  heart 
of  another.  Under  this  evidence  he  would  be  convicted  of  an 
assault,  with  intent  to  murder.  He  proves,  however,  by  witnesses, 
that  the  pistol  was  unloaded,  and  that  it  was  a  mere  trick  to  try 
the  other's  metal,  and  he  is  acquitted  Is  there  any  thing  incon- 
mstent  in  this  1 

It  is  contended  that  the  Court  below  erred  in  admittmg  in  [4.] 
evidence  the  original  writ  to  prove  the  pending  of  the  suit.  We 
think  otherwise.  We  apprehend  that  it  is  the  every-day  practice 
of  all  the  Courts  to  allow  ihe  original  papers  of  file  in  the  office  to 
be  used  in  evidence  in  the  same  Court.  Bills  and  answers,  as  well 
as  verdicts  and  decrees  in  chancery,  while  in  paper,  are  constantly 
offered  to  prove  a  particular  fact  In  this  instance,  the  writ  is  pro- 
duced  merely  for  ihe  proof  of  the  rte  ipsa,  namely  the  pending  of 
the  suit 

The  special  jury  having^found  the  property  subject  to  the  [6.] 
execution,  an  application  was  made  for  a  new  trial,  on  the  follow^ 
log  gnmiidi,  to  wit : 
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FirtL  That  the  jury  found  cobtniry  to  evidence  and  witiioiU 
evidence. 

Second.    That  the  jury  found  contrary  to  law. 

Third,    That  they  found  contrary  to  the  charge  of  die  Comt. 

If  it  were  true,  as  assumed  in  this  rule,  that  the  verdict  was 
without  evidence,  there  would  be  no  doubt  in  the  case.  The  jndg* 
tneet  below  would  have  to  be  reversed  and  a  new  trial  ordered. 
But  by  looking  into  the  testimony,  we  are  satisfied  that  snch  is  wA 
the  fact.  The  rule  for  our  guidance  is  clearly  defined  in  the  bodBS^ 
and  is  this, ''  ih4U  the  verdict  wUl  not  be  set  tuide  at  etmiraty  io  ev^ 
dence,  where  there  has  beem  evidence  on  both  tides,  and  no  rule  qf  ktm 
violated,  nor  mamtfeet  u^uetioe  done,  akh/ough  there  may  appear  to 
have  been  apnponderanoe  of  evidence  agamet  the  verdictJ*  2  Strange 
£.12,38;  7  TaunLR.163;  M.  ^ Sd.  R.  192 ;  lBurrR.ll;  10 
Johm.R.lOli  lCowenR.77i  2  S.  CCond^R.  337,  iil;  6  Gmn. 
R.  185;  2  Miller,  L.  R.  12,  21,  449;  2  Str.R  1142 ;  2  Wend.  R. 
352;  15  Jokm.  R.  493;  S  Conn.  R.  223;  3  /.  J.  Marshall  R. 
421 ;  7  Wend.  R.  270;  5  Mass.  R.  353 ;  3  CaU  R.  276 ;  2  Ver^ 
momR.l65;  SPeckR.182;  I  Ham.  (Ohio J  R  367 1  lHapt».R. 
14,  132;  3  McCord  R.  276 ',  I  Cowp.  R.  37;  10  East  R.  268;  6 
Term  R.  619. 

If  it  be  tme  that  in  all  cases,  focts  are  the  peculiar  province  of 
the ,  jury,  and  that  it  is  for  them  to  say  in  any  given  case,  whether 
the  proof  produced  be  sufficient  or  not,  much  more  win  the  Courts 
refinun  firom  disturbing  the  verdict  when  a  question  of  fraud  is 
submitted  to  the  jury.     1  HUl  R.  467. 

In  conclusion,  we  will  advert  fcriefiy  to  the  testimony  in  refnv 
ence  to  two  points  only,  that  is,  the  continued  possession  of  Holmee, 
the  vendor,  and  the  acts  of  ownership  exercised  by  him  subsequent 
to  the  sale  to  Peck. 

E.  E.  Crocker  testified  as  to  the  sale  and  formal,  delivery  of  the 
property,  that  the  consideration  was  il/m^  which  Peck  held  in- 
dividually on  Holmes,  $500  or  $900  in  debts  due  by  Holmes  to 
Wig^ns,  Reynolds  and  others,  and  Peck  gave  his  note  for  $1,000, 
the  balance  of  the  purchase  money  at  the  time  of  the  sale..  Peek 
iold  Holmes  to  take  care  of  the  property  until  he  could  make  other 
arrangements;  none  of  the  property  was  taken  away  at  thai  #Mie. 

Bullard  swore  that  Holmes  continued  to  live  oo  the  plantation 
after  the  sale  and  work  the  property. 

John  Hughes  stated  in  his  examination,  that  Holmes  hired  \km, 
'witness)  in  1845,  to  superintend  the  saving  of  his  fodder,  while  he 
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¥rent  to  tho  North.  Cherry  and  Phillis  (two  of  the  negroes  sold 
to  Feck)  were  there.  Hohnes'  family  resided  on  the  place.  Holmes 
paid  witness  for  said  service.  Witness  let  Holmes  have  ploughs 
and  gear,  which  he  was  to  return,  but  never  did  — he  paid  witness 
for  them — never  saw  any  /me  else  in  possession  but  Holmes,  His 
wife  sold  two  or  three  loads  of  com,  while  her  husband  was  ab- 
sent,  and  three  bags  of  cotton,  made  by  the  children  of  Holmes 
and  the  negroes — saw  Peck  two  or  three  times  in  the  latter  part 
of  1843.  Holmes  gathered  witness'  fodder  in  1844,  and  Bul- 
lard  paid  witness  five  doUars  for  Holmes ;  all  the  balance  Holmes 
paSd  in  work.  Witness  repaired  the  gin  house  in  1843,  and 
Holmes  settled  with  vntness  at  the  rate  of  one  dollar  per  day. 

William  Stafford  testified,  that  Holmes  ginned  his  cotton  in  1842 
and  1843,  and  witness  paid  him  for  it.  Aleck  packed  it  and  Phillis 
fed  the  gin,  (these  negroes  were  a  part  of  those  sold  by  Holmes  to 
Peck.)  Witness  paid  Holmes  the  thirteenth  part  in  money  after 
be  sold  the  cotton. 

Charles  Whitehead  states,  that  he  rented  land  to  Holmes  in 
1843,  and,  subsequent  to  the  sale  to  Peck,  Holmes  paid  witness  for 
the  rent,  partly  in  fodder  made  on  the  land.  The  land  w^  culti- 
vated by  the  negroes  sold  by  Holmes  to  Peck. 

Well  might  tho  Court  below  not  think  it  a  discreet  Exercise  of 
its  power  to  interrupt  the  finding  of  the  jury  against  the  claimant, 
upon  such  evidence. 

A  majority  of  this  bench  would  have  come  to  the  same  conclu- 
sion, to  wit,  that  the  fkcts  fiilly  warrant  the  belief  that  as  to  the 
surplus  at  least,  there  was  a  benefit  reserved  to  the  vendor  and  his 
ikmily,  and  tho  contract  being  entire,  if  part  of  it  be  tainted  with 
fraud,  the  whole  must  fidL    It  is  void  altogether. 

Were  it  otherwise,  and  we  believed  the  verdict  against  tho 
weight  of  evidence,  still  the  Judge,  who  tried  the  case,  being  sat- 
isfied with  it,  this  Couft  would  decline  to  set  it  aside.  It  must  be 
a  very  strong  case  that  would  induce  this  Court  to  order  a  new 
trial,  when  it  has  been  refused  by  the  presiding  Judge  on  the 
merits. 

The  verdict  then,  in  our  opinion,  is  not  contrary  to  law,  but  in  con- 
formity with  it;  and  it  is  only  repugnant  to  so  much  and  such  parts 
of  the  charge  as  were  against  law,  and  on  the  side  of  the  claimant ; 
of  course  that  would  not  autliorise  \\»  to  intermeddle  with  it.  The 
motion  for  tho  reversal  of  the  judgment,  below,  must  therofora  h^ 
deniedL 

3 
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No.  2. — Hbnrt  Solomon,  plaintiff  in  error  r«.  Frances  Solomon, 
Ex'x  of  James  Solomon,  deceased,  defendant  in  error. 

[1.]  Where  two  or  more  persons  enter  into  an  agreement  to  purchase  cotton  jointly,  to 
advance  equal  portions  of  the  purchase  money,  to  pay  equal  portions  of  the  expense 
of  the  transportation  of  the  some,  and  to  share  in  the  loss  and  profits,  it  is  in  judg- 
ment of  law  a  co-partnership  for  a  single  adventure. 

[3.]  Partners,  as  between  (henueheii  may  alter,  modify  or  partially  dissolve  the  co-part- 
nership contract ;  provided  they  do  not  violate  any  principle  of  law  or  public  policy. 

[3.]  When  one  partner  fraudulently  misapplies  any  portion  of  the  partnership  fiinds 
to  his  own  private  use,  without  the  knowledge  or  consent  of  the  other  partners,  he 
will  be  held  liable  for  the  same,  with  interest  thereon  from  the  time  of  such  misap- 
plication, to  the  other  partners. 

[4.]  Where,  however,  one  partner  drew  $3,500  of  the  joint  funds  of  the  partnership, 
with  the  expreMB  tutewt  of  his  co-partner,  it  was  held,  that  he  was  not  liable  for  in- 
terest thereon,  until  ademand  was  made  upon  him  to  account  therefor  by  his  co-part- 
ner and  refused,  he  being  considered  in  defauU  only  from  the  time  of  such  refusal. 

[5.]  When  one,  through  a  mistake  of  the  law,  acknowledges  himself  under  an  obliga- 
tion which  the  law  will  not  impose  upon  him,  he  shall  not  be  bound  thereby. 

In  Equity  from  Twiggs  Superior  Court  Tried  before  Judge 
Scarborough,  at  October  Term,  1846. 

For  the  facts  of  the  case,  see  the  opinion  of  the  Supreme  Court 

Johnson,  Harris,  Rockwell  and  Cole,  for  the  plaintiff  in  error. 

Argument  of  Mr.  Rockwell. 

Partnership  is  defined  to  be  a  voluntary  contract  between  two 
or  more  competent  persons,  to  place  their  money,  labour,  effects 
and  skill,  or  some  or  all  of  them,  in  lawful  commerce  in  business, 
with  the  understanding  that  there  shall  be  a  communion  of  profits 
between  them.  Story  on  Part.  2.  Goto  am  Part.  1.  Montague  I. 
CoUyer  on  Part,  2, 

The  view  of  dividing  the  benefit  resulting  from  the  partnership, 
is  the  main  object  of  the  agreement.  As  between  themselves  and 
apart  fix)m  the  operation  of  law,  whore  the  rights  of  third  persons 
do  not  intervene,  tliis  division  of  benefit  may  bo  the  sole  end  of 
their  stipulations.  The  partnership  contract  is  founded  purely 
upon  the  consent  of  the  partners,  and  whatever  they  agree  in  good 
faith  to  perform,  contravening  no  principle  of  law,  is  binding  upon 
all.    Hence,  although  a  community  of  interest  is  the  essence  of  all 
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partnerships,  it  is  by  no  means  necessary  that  there  should  be  a 
community  of  loss.  Among  the  Romans  it  was  held,  that  one  part* 
ner  might  by  agreement  be  entitled  to  a  share  in  the  profits  with- 
out being  accountable  for  any  part  of  the  loss.  Inst.  lib.  3,  tit.  26, 
tec.  2.  Watson  an  Part.  56.  And  although  this  proposition,  with 
a  slight  modification,  has  been  adopted  in  the  Common  Law,  to 
wit :  that  each  partner  shall  share  in  the  losses  so  far  as  they  con- 
stitute a  charge  upon,  or  a  deduction  from  the  profits,  CoUyer  cm 
Fart.  3  Mees.  4r  Wds.  359.  Story  on  Part.  28,  yet  cases  are 
by  no  means  novel,  where  a  partner  has  been  by  agreement  per- 
mitted to  share  the  gross  profits  of  the  common  business. 

It  is  competent  for  the  partners  to  agree  that  the  profits  shall  be 
equally  divided  between  them,  and  if  there  be  no  profits  the  loss 
shall  be  borne  by  one  or  more,  and  that  the  other  shall  be  '  inter 
9Ut*  exempt,  5  B.i^A.  954.  3  Mees.  ^  Wds.  357.  Story  on  Part. 
28.  So  the  proportion  in  which  they  are  to  share  the  profits  or 
losses,  may  be  varied  at  their  pleasure,  whether  they  contribute 
equally  to  the  common  stock  or  not. 

The  law  has  left  these  matters  to  the  discretion  of  the  parties, 
taking  care  that  no  fraud,  imposition,  or  undue  advantage  is  prac- 
tised by  either  side.  Agreements  between  partners  as  to  the  limi- 
tation of  the  partnership,  the  manner  in  which  the  business  is  to 
be  conducted,  the  capital  to  be  employed,  the  proportion  in  which 
profits  are  to  be  divided  and  losses  borne,  time  and  mode  of  set- 
tling accounts  between  them,  the  powers  and  duties  of  each  part- 
ner, and  various  other  matters  connected  with  the  transaction  of 
the  partnership  business,  are  entirely  the  subject  of  personal  and 
private  stipulation  and  arrangement,  and  in  whatever  way  they 
may  be  ultimately  settled  between  themselves,  unless  they  inter- 
fere with  or  contravene  some  principle  or  rule  of  law,  they  cannot 
be  impeached.     Crow  on  Part.  9. 

The  contract  of  partnership  may  be  verbal  or  in  writing.  8to. 
119.  And  as  no  particular  solemnity  is  necessary  to  call  it  into 
being,  none  is  necessary  to  qualify,  alter,  supersede,  or  dissolve  it. 
The  terms  of  this  contract  may  be  changed  at  pleasure  by  mutual 
consent,  and  it  has  been  held,  that  a  course  of  dealing  long  enough 
to  demonstrate  that  the  partners  have  agreed  to  change  the  original 
articles  of  partnership,  shall  be  held  conclusive  of  such  change. 
Twm.  if  Bmss.  523. 

Particular  transactions  may  be  abstracted  from  the  general  part- 
nership account,  so  as  to  avoid  the  operation  of  the  general  rul^ ' 
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law,  that  actions  at  law  cannot  be  maintained  by  one  partner 
against  another,  and  give  rise  to  such  actions.  The  books  abound 
in  such  examples  3  Mass,  R,  364.  10  Moore,  341.  3  Bmg.  54. 
7  B  SfC.  419.  1  Mafm.  Sf  Ry.  238.  CcUyer  143  et  seq.  Such 
actions  may  be  maintained  without  an  express  promise.  HoU  N* 
P.  C  368.  In  the  several  States,  however,  the  rule  upon  this  sub- 
ject is  conflicting.  It  has  been  usually  held,  that  an  action  at  law 
would  lie  to  recover  a  final  balance  without  an  express  promise  to 
pay  it.  1  Bumqf  R.  191.  1  Wash.  C.  C.  R.  435.  In  Massachu- 
setts, a  final  settlement  is  not  necessary.  9  Meiss,  R.  539.  lb.  540. 
12  Mass.  R.  34.  14  ih.  116.  3  Pick.  420.  6  Pick.  179.  It  has 
been  held,  that  parties  may  separate  any  portion  of  the  partner- 
ship afiairs  from  the  rest,  and  adjust  that  portion.  6  N.H.R.  547. 
1  Wend.  R.  532.  4  Tyrwh.  R.  335.  These  authorities  conclu- 
sively prove,  that  not  only  a  variation  of  the  articles  of  partnership 
may  be  made  by  the  consent  of  the  partners,  and  such  variations 
*  inter  se*  be  upheld  by  the  Court,  but  that  the  operation  of  the 
rules  of  law  will  be  veiried  by  the  changing  phases  of  the  partner- 
ship business. 

I.  With  these  principles  in  view,  it  is  proposed  to  consider  the 
questions  presented  by  this  record,  to  wit,  as  to  the  charge  of  the 
Court  below  "  that  if  a  partner  draws  upon  the  partnership  fimds 
and  applies  the  proceeds  to  his  own  use,  he  is  liable  to  account  to 
his  co-partn^  for  a  moiety  with  interest  from  the  time  he  received 
the  funds."  Were  this  true  as  a  general  principle,  the  settlement 
of  partnership  accounts  would  be  an  unfailing  source  of  constant 
and  perplexing  litigation.  The  opinion  is  suggested  by  counsel, 
with  deference,  that  the  allowance  of  interest  as  against  a  partner^ 
constitutes  the  exception  to  the  general  rule,  and  it  is  allowed, 
when  at  all,  as  a  punishment  for  some  default.  In  the  case  of 
Dexter  vs.  Arnold,  3  Mason,  289,  it  was  held,  that  interest  is  not 
allowed  on  partnership  accounts  generally,  until  after  a  balance  is 
struck  on  a  settlement  between  the  partners,  unless  the  parties  have 
otherwise  agreed  or  acted  in  their  partnership  concerns.  In  the 
case  of  Miller  vs.  Lord,  11  Pick.  R  11.  The  Court  says, "  in  gen* 
eral  when  the  articles  of  partnership  permit.the  partners  to  with- 
draw certain  sums  annually  without  containing  any  stipulations  in 
regard  to  interest  thereon,  interest  will  not  be  allowed."  It  would 
thus  seem  that  a  stipulation  is  necessary  to  carry  interest  on  the 
account,  when  the  sums  are  drawn  in  good  faith  and  by  consent 
Here  the  item  constituting  the  subject  matter  of  the  suit,  was  i^ 
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Bom  of  $3^500,  drawn  by  ono  partner  with  the  consent  of  the  other, 
diere  being  no  articles  of  partnership,  and  no  stipulation  either 
at  the  formation  of  the  partnership,  or  the  time  of  drawing  the 
amomit,  that  it  should  bear  interest.  The  only  cases  where  interest 
has  heea  allowed  on  partnership  accounts  against  a  partner,  befbie 
a  bcdance  struck,  will  be  found  to  be  where  the  money  has  been 
withdrawn  mala  Jide,  or  retained  improperly.  Such,  for  example, 
are  the  cases  oF  Simpson  r«.  Feltz,  1  McCord  Ch.  R.  220,  and 
Scoughton  V9.  Lynch,  2  John.  Ch,  R.  209.  The  general  Common 
Law  rule  is,  that  the  law  does  not  imply  a  contract  on  the  part  of 
the  debtor  to  pay  interest  on  a  sum  he  owes,  although  the  debt 
may  be  of  a  fixed  amount,  and  have  been  frequently  demanded. 
1  Campb.  R.  50;  2  ib.  426  \  1  Bos.  if  Pul.  R.  307 ;  9  Bam.  if 
Cretw.  R.  378 ;  4  Man.  ^  Ry.  R.  305 ;  5  Cawen  R.  587.  It  is  not 
due  in  the  absence  of  express  stipulation,  even  in  the  case  of  writ- 
ten instruments,  unless  they  be  commercial  instruments  of  a  nego- 
tiable nature.  9  Bam.  Sr  Cresw.  R.  378;  6  Bingh.  R.  709;  4 
Moo.  if  Pay.  589,  S.  C.  The  charge  of  the  Court  on  this  point  is 
therefore  deemed  erroneous. 

11.  It  is  not  denied  that  quoad  third  persons  a  participation  in 
the  profits  of  a  business,  and  a  community  of  interest  in  the  capital 
■took,  creates  in  law,  ordinarily,  a  partnership  between  the  parties. 
But  in  the  case  at  bar  the  question  is,  how  the  acts  of  the  parties 
in  relation  to  this  sum  of  $3,500  drav^n  by  Henry  Solomon  firom 
the  partnership  fimd  for  his  own  use,  with  the  assent  of  James 
Solomon,  are  to  be  construed  as  between  themselves.  The  refusal 
of  James  Solomon  to  receive  the  same  amount  for  himself  and  his 
declarations^  clearly  prove  that  he  preferred  to  receive  the  sterling 
exchange  thereoiiy  and  incontestably  show  a  severance  of  that 
amount  finom  the  partnership  fimd  on  the  part  of  James  Solomon ; 
for  on  this  amount  the  profit  was  to  be  his  exclusive  profit.  Here 
it  IS  material  to  observe,  that  the  legal  term  ''communion  of  profit'* 
imports  a  joint  and  mutual  interest  in  the  profit.  It  cannot,  surely, 
be  said  that  as  to  the  sum  of  $3,500,  which  James  Solomon  pre- 
fared  to  leave  in  the  hands  of  the  £actOT,  and  on  which  he  desired 
to  realise  to  himself  the  sterling  exchange,  there  was  a  joint  and 
mutual  interest  in  the  profits  existing  between  the  two  partners. 
The  intentions  of  the  parties  as  expressed  by  then:  acts  and  ascer- 
tained by  the  testimony,  and  which  constitute  the  true  guide  for 
the  Couxt  in  determining  this  question,  absolutely  forbid  such  a 

Mr.  Justice  Huntingdon,  in  delivering  the  opinioa  o  ~ 
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the  Couit  in  Loomis  rs.  Msurshal,  12  Conn.  R.  69.  —  (which  waa  a 
question  of  partnership  quoad  third  persons)  says,  '*  that  the  parties 
to  this  agreement  did  not  intend  to  create  a  partnership,  as  between 
themselves,  is  very  obvious  from  the  facts  set  forth  in  this  motion, 
connected  with  the  stipulations  contained  in  the  agreement;  and  if 
they  ai^  liable  as  partners,  they  are  mcule  so  by  construction  of 
law.  If  they  are  all  jointly  liable,  their  liability  arises  from  the 
fact,  that  they  have  entered  into  a  contract,  which  as  between  them- 
selves and  the  plaintiff,  controls  their  clear  intention,  if  not  express 
stipulation,  to  the  contrary.  Whether  these  defendants  have  enter- 
ed into  such  terms,  is  to  be  determined  by  a  fair  construction  of  the 
agreement  which  they  have  executed."  The  defendants  were  held 
not  to  be  partners.  If  then,  as  to  third  persons,  the  intentions  of  the 
parties  may  be  looked  to  to  decide  a  question  of  partnership,  a 
fortiori  the  same  rule  m4y  be  considered  in  deciding  the  same  ques- 
tion *  int^ir  sese,*  Kent,  C.  J.  in  Post  vs.  Kimberly,  9  Johns.  R.  504, 
observes,  "  we  must  be  careful  not  to  carry  the  doctrine  of  con- 
structive partnership  so  far  as  to  render  it  a  trap  for  the  unwary. 
We  must,  in  this  as  in  other  cases,  look  to  the  entire  transaction  in 
order  to  judge  correctly  of  its  motive  and  tendency ;  and  wo  think, 
as  is  said  by  Gould,  J.  in  Coope  et  al.  vs.  Eyre  et  al.  1  H.  Bla.  44, 
cases  of  this  nature  should  stand  on  broad  lines,  not  on  subtleties 
and  refinements,  the  source  of  litigations  and  disputes."  The  con- 
clusion is  considered  not  unwarranted  by  authorities,  that  the  in- 
tentions of  the  parties  may  control  a  question  of  partnership  inter  se^ 
and  the  charge  of  the  Court  below  to  the  jury  on  this  point  was 
erroneous. 

III.  The  idea  that  the  articles  of  partnership  cannot  be  varied 
and  that  the  same  community  of  interest  in  the  capital  stock,  which 
existed  at  the  commencement  of  the  partnership  must  continue  to 
its  close  and  until  a  final  dissolution  takes  place,  finds  no  sanction 
in  the  law.  Gaw  209  ;  1  Sim.  4*  Stu.  600;  8  Can.  168  ;  6  Wend. 
263.  Such  would  seem,  however,  to  be  the  notion  prevailing  in 
the  opinion  of  the  Court  below,  when  the  position  is  distinctly  as- 
serted, ''  that  the  Court  does  not  recognise  any  such  thing  as  a  dis- 
solution *pro  tanto '  in  a  co-partnership  fbr  a  single  adventure,  en- 
terprise or  business;  there  must  be  a  total  sevei-ance."  The  case 
of  Jackson  vs.  Stopherd,  4  Tyrtoh.  330,  is  a  notable  instance  of  the 
recognition  of  a  partial  severance  of  a  partnership.  Bayley  B.  ob- 
serving on  the  general  rule  of  law,  that  one  partner  cannot  main- 
tain an  action  at  law  against  another,  says— ''But  by  special  bai^ 
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gain  between  them,  a  paiticular  transaction  may  be  separated  from 
the  winding  up  of  the  general  concern,  and  when  thus  insulated,  is 
taken  out  of  the  general  law  of  partnership,  constituting  between 
the  partners  a  separate  and  independent  debt  on  putting  an  end 
to  the  joint  concern."  Vaughan  B.  in  the  same  case,  says — "If 
any  matter  be  withdrawn  from  the  adjustment  of  tlie  partnership 
concerns,  and  made  the  subject  of  a  distinct  settlement,  the  gene- 
ral rule,  that  one  partner  cannot  sue  another  in  respect  of  a  part- 
nership transaction,  till  thoi  whole  partnership  concerns  are  adjusted, 
does  not  apply."  Now  it  is  rospectfrilly  contended  that  this  very 
separation  took  place  between  Hemy  and  James  Solomon  in 
respect  to  the  sum  of  $3,500,  which  forms  the  only  matter  in  con- 
troversy in  this  recprd.  Both  partners  consented  that  $3,500  might 
be  withdrawn  by  Henry  Solomon  for  his  own  use,  and  that  James 
Solomon  might  leave  the  same  amount  in  the  hands  of  the  factors, 
on  which  he  wished  to  realise  to  himself  the  whole  profit  of  the 
sterling  exchange. 

As  a  further  illustration  of  the  severance  as  to  this  particular 
item  of  $3,500,  let  us  consider  the  rights  of  Henry  Solomon  to  a 
proportion  of  the  sterling  exchange  on  that  sum,  supposing  it  to 
have  been  realised.  It  has  been  held,  in  the  case  of  Gray  vs.  the 
Portland  Bank,  3  Mass.  R.  364,  that  one  partner  might  maintain 
an  action  against  his  co-partners  for  withholding  from  him  his  pro- 
portion of  the  profits  of  a  branch  of  the  business,  within  the  terms 
of  the  co-partnership.  Could  Henry  Solomon,  in  any  form  of  ac- 
tion, recover  against  James  Solomon  or  his  representative,  any 
portion  of  that  exchange  ?  The  same  evidence  which  has  been 
adduced  on  this  trial  in  the  Court  below,  would  be  conclusive 
against  him,  as  to  his  relinquishment  of  all  community  of  interest 
in  that  portion  of  the  profits  of  the  partnership.  The  rule  must 
then  be  mutuaL  The  severance  of  this  item,  from  the  general 
concerns  of  the  partnership,  was  complete  by  the  assent  of  the 
parties,  and  the  arrangement  thus  made,  contravening  no  principle 
of  law,  cannot  bo  impeached. 

IV.  In  support  of  the  instruction  to  the  jury,  asked  for  by  coun- 
sel for  defendant  in  the  court  below,  reference  is  made  to  the  fol- 
lowing cases  and  authorities.  4  Tyrwh.  335;  Turn,  ^  Russ,  523; 
5  Bam,  if  ALA,  954;  3  Mces.  if  Wels.  357;  Jacob  144.  Each  part- 
ner may  give  separate  instructions  to  their  joint  factor.  Sfifr,  an 
Part.  6}  1  Dougl  371;  1  H.  Bh.  37;  9  Bingh.  297;  2  Johns.  Ca$. 
329;  SCra.50;d  Mown.  138. 
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V.  The  principles  on  which  new  trials  are  granted,  on  account 
of  a  misdirection  of  the  Judge,  are  very  clear.  It  may  not  he  amiss, 
hy  way  of  refreshing  our  recoUections  on  this  point,  to  refer  to  the 
ohservations  of  a  learned  writer  on  this  suhjecti  ''  So  universal  is 
the  practice"  says  he  (in  commenting  on  the  granting  new  trials 
for  a  misdirection  of  the  Judge  in  matters  of  law,)  and  with  such 
deep  reverence  are  the  principles  of  law  regarded,  that  periiaps 
there  cannot  be  found  one  instance  of  injustice  done,  in  a  cleariy 
ascertained  case  of  misdirection,  where  a  new  trial  has  not  been 
directed.  It  is  a  favourable  ground  of  relief,  has  the  ear  of  the 
court,  is  treated  with  marked  respect,  has  every  facihty  afforded« 
and  when  successful,  the  relief  is  uniformly  granted  without  costs. 
The  error  of  the  judge  calls  for  correction  as  a  matter  of  right,  not 
of  discretion,  and  a  motion  for  a  new  trial  on  this  ground  is  an  ap- 
peal to  the  well  settled  principles  of  law." — GraAam  on  New  7W- 
oZf  261. 

IIow  was  the  charge  of  the  Court  to  have  been  understood  by 
the  jury,  when  they  were  told,  that  verbal  admissions  "when  delib- 
erately made  or  precisely  identified  are  utuaUy  received  as  satisfac- 
tory 1"  Are  they  ever  received  otherwise  1  In  the  words  of  the 
same  author  fi*om  whom  the  quotation  is  made,  is  not  the  *'  evi- 
dence they  afford  often  of  the  most  satis&ctory  nature  ?  And  when 
acted  upon  by  others,  are  not  the  admissions  conclusive  against 
the  party  making  them,  in  aU  cases  between  him  and  the  person 
whose  conduct  he  has  thus  influenced  ?"  Why  suggest  a  doubt  ia 
the  minds  of  the  jury  as  to  the  satisfactory  nature  of  the  repeated 
statements  and  declarations  of  James  Solomon  that  ''  Henry  had 
been  more  fortunate  than  ho,  had  saved  the  most  of  his  part  of  the 
cotton,  and  he  (James)  should  lose  his  ?"  Were  they  not  evidence  f 
Such  a  suggestion  could  not  fail  to  lead  the  jury  to  illegal  results^ 
and  such  has  been  the  efiect  This  misdirection  then  affected  the 
result  and  the  case  at  bar  is  within  the  rule. 

VI.  In  support  of  the  sixth  assignment  of  error,  reference  is 
made  to  the  case  of  Thomason  vs,  Smithson  3  Verm,  R,  272;  to  2 
Desaus.  323;  1  BM  253;  1  Day.  R.  156;  3  Hayw.  192;  1  Cotm. 
B.  711;  3  W?ieat,  R.  527. 

VII.  And  lastly  to  support  the  seventh  assignment  of  error,  ref- 
erence is  made  to  the  case  of  Gaither  vs.  Caldwell  1  Dev.  ^  BaU. 
508;  1  Desaus.  134;  2  John  Ch.  21.  92;  6  Wheat.  R.  468. 

PoE  &  NiSBET  for  the  dcfoudaut  in  error. 
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By  the  Court. — Warner  J.  delivering  the  opinioiL 

The  complainant  in  this  case  filed  her  bill  against  the  plaintiflr  in 
error  in  the  Court  below,  calling  upon  him  to  account  for  the  pro* 
oeeds  of  a  lot  of  cotton  purchased  by  the  complainant's  intestate^ 
James  Solomon,  in  his  lifetime,  and  the  defendant  as  co-partners. 
From  the  record  as  transmitted  to  this  Court,  it  appears  that  the  de- 
fendant and  his  brother  James,  advanced  about  the  sum  of  thirty- 
five  hundred  dollars  each,  to  purchase  cotton  on  speculation,  to 
share  equally  of  the  profits  and  loss  of  the  adventure.  In  pursu- 
ance of  the  agreement  between  them,  about  three  hundred  and 
fifty  bales  were  purchased  and  forwarded  to  Wimberly  &  Jones» 
their  fiictors  in  Savannah,  which  were  by  them  shipped  to  Isaac, 
Low  &  Co.  at  Liverpool 

It  also  appears  that  Wimberly  &  Jones  drew  against  the  cotton 
so  shipped  by  them  to  Liverpool,  the  sum  of  seven  or  eig^t  thous- 
and dollars. 

After  the  cotton  had  been  shipped  to  Liverpool,  Henry  Solo- 
mon, the  defendant,  -  proposed  to  draw  on  Wimberly  &  Jones  on 
account  of  the  cotton,  the  sum  of  thirty-five  hundred  dollars,  for  his 
individual  use;  to  which  James  Solomon  assented,  but  declined 
drawing  any  money  for  himself,  saying  he  had  no  use  for  the 
money,  and  wanted  the  benefit  of  the  sterling  exchange,  &c.  The 
cotton  was  sold  in  Liverpool,  and  the  proceeds,  over  and  above  the 
sum  drawn  by  Wimberly  &  Jones,  was  two  thousand  and  thirty-six 
dollars,  including  the  sterling  exchange,  which  was  eqa^j  divided 
between  the  partners. 

It  also  appears  firom  the  record,  that  suit  was  instituted  by  the 
partners  against  Wimberly  &  Jones,  for  the  money  drawn  by  them 
against  the  cotton  remaining  in  their  hands,  and  a  judgment  ren- 
dered therefor,  for  the  sum  of  four  thousand  four  hundred  and 
seven  dollars  and  nine  cents,  which  has  never  been  collected, 
Wimberly  &  Jones  having  become  entirely  insolvent.  The  com- 
plainant, as  the  adm'x  of  James  Solomon,  now  claims  the  one  half 
of  the  thirty-five  hundred  dollars  drawn  by  Henry  Solomon  against 
dio  cotton,  in  May  1840,  for  his  individual  benefit,  and  that  he 
account  with  her  for  the  proceeds  of  the  sale  of  the  cotton,  &c. 
which  has  come  into  his  hands  as  one  of  tho  partners  in  the  joint 
adventure. 

The  defendant  refuses  to  account  with  the  complainant,  on  the 
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ground  that  the  drawing  the  thirty-five  hundred  dollara,  in  Bfay 
1840,  from  Wimberly  &  Jones,  by  the  consent  of  his  co-partner, 
was  a  disidlution  of  the  co-partnership  to  that  extent,  and,  there- 
fore, he  has  a  legal  right  to  appropriate  the  amount  so  drawn  to  his 
individual  use,  without  accounting  to  his  co-partner  therefor.  Ob 
the  trial  of  the  cause,  the  jury  found  a  verdict  for  the  complainant, 
for  the  one  half  of  the  thirty-five  hundred  dollars,  with  interest 
diereon  fix>m  May,  1840.  The  case  now  comes  before  this  Comt 
on  a  vmt  of  error  and  bill  of  exceptions  to  the  charge  of  the  Couit 
below,  to  the  jury. 

[I.]  The  Court  below  charged  the  jury — ''If  the  answer  of  tbo 
defendant  and  other  evidence  satisfies  them,  that  Henry  Solonxm 
and  James  Solomon,  purchased  the  cotton  jointly,  paid  equal  per* 
tions  of  the  purchase  money,  were  to  pay  equal  portions  of  the 
expenses  and  transportation  of  the  cotton,  and  were  to  share  in 
the  losses  and  profits,  it  is  a  co-partnership.  There  is  no  differ- 
ence between  a  joint  adventure,  when  the  joint  adventurers  pur- 
chase jointly,  and  are  to  participate  in  the  losses  and  profits,  and 
a  co-partnership.    Such  an  adventure  is  a  co-partnership/' 

''  The  contract  of  co-partnership  imports  entire  good  faitb  be- 
tween or  among  the  partners.  Partners  are  bound  to  use  the  part- 
nerahip  property  for  the  benefit  of  the  partnership  interest,  there- 
fore,  if  one  partner  draws  upon  the  partnership  funds  and  applies 
the  proceeds  to  his  own  individual  use,  he  is  liable  to  account  to 
his  co-partner  for  a  moiety,  vrith  interest  fix)m  the  time  he  received 
the  fund  so  drawn.  The  interest  each  partner  has  in  the  partneiv 
ship  property,  is  his  share  in  the  surplus,  afber  the  partDership  ea* 
counts  are  settled,  and  all  just  claims  satisfied." 

'*  The  only  ways  a  co-partnership  for  a  single  adventux^  eoter- 
prise,  or  business,  can  be  £ssolved  are — first,  by  the  extinetion  or 
destruction  of  the  subject  of  co-partnership;  or  secondly,  by  a  total 
separation  or  severance  of  it,  before  the  completion  of  the  busineaa 
or  enterprise ;  or  thirdly, by  a  completion  or  ending  of  the  adfentuxe, 
business  or  enterprise.  The  Court  does  not  recognise  any  such 
thing  in  law,  as  a  dissolution  pro  tanto  of  a  co-partnership  for  % 
single  culventure,  enterprise  or  business-— there  must  be  a  total 
severance.  If  James  Solomon,  when  he  gave  Henry  Solomon  leave 
to  draw  the  thirty-five  hundred  dollars  against  the  cotton,  for  hie 
(Henry  Solomon's)  use,  agi-oed  also,  that  he  would  take  the  risk 
of  the  failure  of  the  Savannah  factors  and  Liverpool  consigneea, 
and  that  the  fiituro  loss  should  fall  upon  him,  then  the  jury  ought  te 
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find  for  tbe  defendant,  otherwise  for  the  complainant.  With  re- 
i^ect  to  verbal  admissions,  they  ought  to  be  received  with  gxeat 
caution,  and  if  made  by  a  party  when  ignorant  of  his  rights,  are 
not  binding  upon  him  ;  yet,  when  made  deliberately,  and  preciBel j 
identified,  are  usually  received  as  satisfactory." 

Defendant's  counsel  asked  the  Court  to  charge  that  it  was  conn 
petent  for  James  and  Henry  Solomon,  during  any  period  of  the 
adventure,  to  have  severed  by  agreement  any  part  of  their  interest 
in  the  subject  matter  of  the  enterprise ;  therefore,  if  the  jury 
should  be  of  the  opinion  from  the  evidence,  that  James  Solomon 
agreed  that  Henry  Solomon  should  withdraw  thirty-five  hundred 
^oflars  of  his  part  of  the  proceeds  of  the  cotton,  and  that  James 
Solomon  preferred  to  leave  the  whole  of  his  share  with  the  view 
to  realize  to  himself  the  profit  of  the  sterling  exchange,  they  ought  to 
find  for  the  defendant,  which  the  said  Court  refused  to  charge ;  but 
charged  the  jury  **  that  it  veas  competent  for  Henry  and  James  Sol- 
<mion  at  any  time  before  the  termination  of  the  adventure,  to  agree 
to  a  total  separation  of  their  interests,  or  that  Henry  Solomon 
might  draw  for  thirty-five  hundred  dollars  and  appropriate  the  same 
to  his  own  use, -and  if  James  Solomon  assented  to  it,  and  that 
James  would  run  the  risk  of  future  loss,  then  the  jury  vrould  find 
far  the  defendant.'* 

We  have  carefully  examined  the  iBStructions  given  to  the  jury  by 
llieCouitin  this  ca8e,in  reference  to  the  law  of  partnership,  and  give 
oar  sanction  to  most  of  the  principles  advanced  by  the  Court  below, 
as  applicable  to  the  case  tken  before  it.  If,  however,  the  Court  in- 
tended to  be  understood  as  saying,  that  co-partners,  as  between 
Aemtdver,  could  not  alter,  modify,  or  dissolve  a  co-partnership  for 
a  ringle  adventure,  enterprise,  or  business,  by  contract  or  agree- 
ment, then  we  are  of  the  opinion  the  Court  below  erred  in  its 
judgment  as  to  the  law.  Partnerships  for  a  single  adventure,  en- 
terprise, 'or  bunness,  are  formed  by  agreement  between  the  part- 
Bers,  and  where  no  certain  limit  is  fixed  for  their  duration,  may  be 
dissolved  at  the  pleasure  of  either  of  the  partners.  Star}/  on  P<irt 
286,  «ee.  269;  3  KeiU  Comm.  53. 

The  co-partnership  existing  by  tlie  contract  of  the  parties,  [2.] 
may  be  modified,  altered,  or  dissolved  by  contract,  as  between 
themselves,  either  in  the  whole,  or  in  part,  provided  such  contract 
doeB  not  violate  any  prindple  of  law,  or  public  policy.  This  por* 
tion  of  the  charge  o£  the  Court  below  is  assigned  for  error,  ■■4g| 
tniea^laiiied  by  tbe  other  portions  of  the  charge,  we  should  l""'^' 
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fait  twand  to  reverse  the  judgment  below  on  that  ground.  But 
YAftm-  we  take  the  whole  charge  of  the  Court,  and  consider  its 
practical  application  to  the  &cts  before  it,  we  do  not  think  the  jury 
were  misled  by  the  instructions  of  the  Court.  The  question  upon 
which  the  case  mainly  turned  was,  whether  the  drawing  the  $3,500 
by  Henry  Solomon  in  May,  1840  for  his  own  use,  fix)m  Wimberly 
Be  Jones  the  factors  of  the  co-partners,  with  the  consent  of  James 
Solomon,  was  a  dissolution  of  the  co-partnership  to  that  extent,  so 
M  to  protect  Henry  Solomon  from  any  loss  occasioned  by  the  &il- 
lue  of  Wimberly  Sc  Jones,  and  throw  the  same  entirely  on  Jamea 
Solomon  the  other  partner,  who  did  not  draw  any  money  from  the 
Savannah  ^tors.  The  Court  told  the  jury,  **  it  did  not  recognise 
any  such  thing  in  law,  as  a  dissolution  |>ro  tanto  of  a  co-partnership 
for  a  single  adventure,  enterprise,  or  business;  there  must  be  a  total 
severance.  If  James  Solomon,  when  he  gave  Henry  Solomon 
leave  to  draw  the  thirty-five  hundred  dollars  against  the  cotton,  for 
his  (Henry  Solomon's)  use,  agreed  also,  that  he  would  take  the 
risk  of  the  failure  of  the  Savannah  factors  and  Liverpool  consignees, 
and  that  the  future  loss  should  fall  upon  him,  then  the  jury  ought 
to  find  for  the  defendant,  otherwise  for  the  complainant."  The 
original  contract  of  co-partnership,  the  purchase  of  the  cotton  in 
pursuance  of  it,  and  the  joint  interest  of  the  partners  in  it,  is  dis- 
tinctly admitted.  While  the  cotton  was  in  the  hands  of  the  factors 
each  partner  was  jomUy  interested  in  it,  and  had  the  right  to  con-- 
trol  it,  or  the  proceeds  thereof.  Henry  Solomon,  when  he  drew 
the  thirty-five  hundred  dollars,  had  a  perfect  right  to  have  drawn 
seven  thousand  dollars  had  ho  desired  to  have  done  so,  and  his 
receipt  would  have  boon  good  against  both  partners ;  for  one  part', 
ner  is  considered  in  law,  as  the  agent  of  the  others  with  regard 
to  the  partnership  property.  In  our  judgment  there  is  no  foun- 
dation in  law  for  the  position  assumed  by  the  plaintiff*  in  error,  that 
the  drawing  the  thirty-five  hundred  dollars  by  Henry  Solomon  of 
the  jomt  funds  for  his  own  use,  with  the  consent  of  James,  bis 
co-partner,  worked  a  dissolution  of  the  co-partnership ;  and  thereby 
exonerated  Henry  Solomon  from  the  responsibilities  of  the  original 
co-partnership  contract.  To  have  exonerated  him  from  liability  to 
account  with  his  co-partner  for  loss  sustained  by  the  failure  of 
Wimberly  &  Jones,  he  should  have  established  to  the  satisfaction 
of  the  jury,  in  the  language  of  the  Court  below,  that  James  Solo- 
mon ^*  agreed  dUo,  that  he  vxndd  take  the  risk  of  the  Savannah  fai> 
tart  and  Liverpool  consignees  and  that  the  future  loss  should  fall  upom 
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Mm,**  This  would  have  been  such  an  alteration,  or  modificatftm  of 
the  orig^al  contract  of  partnership  for  this  single  adventvo^  as 
would  have  excused  him  from  accounting  to  his  co-partner  for  such 
loss.  The  jury,  however,  by  their  verdict,  negative  the  idea  that  any 
8uch  agrreement  was  proved,  by  finding  for  the  complainant,  and 
in  our  judgment  their  verdict  is  supported  both  by  the  law  and 
the  facts  of  the  case,  except  as  to  the  question  of  interest,  which 
win  now  be  considered. 

The  Court  below  charged  the  jury  that  "  the  contract  of  [3,j 
co-partnership  imports  entire  good  faith  between,  or  among  the  part- 
neiB.  Partners  are  bound  to  use  the  partnership  property  for  the 
benefit  of  the  partnership  interest,  therefore,  if  one  partner  drawB 
upon  the  partnership  funds,  and  applies  the  proceeds  to  his  indi- 
vidual use,  he  is  liable  to  account  to  his  co-partner  for  a  moiety, 
with  interest,  from  the  time  he  received  the  fund  so  drawn."  This 
proposition  is  undoubtedly  true  where  the  partnership  funds  have 
been  abstracted  by  one  of  the  partners  from  the  legitimate  business 
of  the  partnership,  without  the  knowledge  or  consent  of  the  other 
partners,  as  when  there  has  been  ^fraudndent  misapplication  of  the 
partnership  fhnds  by  one  of  the  partners,  for  his  own  priveUe  tpeo- 
yUatumtf  or  he  has  employed  the  same  in  his  own  private  trade;  in 
an  such  misapplications  of  the  partnership  funds,  the  delinquent 
partner  would  be  chargeable,  with  not  only  the  interest  on  the  funds 
so  miBOppUed,  but  also  with  the  profits  he  has  made  thereby.  Sio. 
hm  Fart.  542,  wc.  233 ;  Caldwdl  vs.  Leiher,  7  Paige  Ch.  R.  483. 

Does  the  record,  in  this  case,  shew  that  there  was  anyjraudu-  [4.] 
leni  misapphcatiom  of  the  thirty-five  hundred  dollars  by  Henry  Solo- 
mon in  May,  1840,  the  time  at  which  he  drew  that  sum  from  Wim- 
berly  &  Jones?  We  think  not,  but  on  the  contrary,  that  amount 
was  drawn  by  him  with  the  expreu  auent  of  James  Solomon,  his 
co-paztner,  and  there  was  no  defaMk  on  the  part  of  Henry  Solo- 
mon with  regard  to  that  portion  of  the  partnership  fiinds  so  drawn 
by  him  with  the  consent  of  James,  until  a  settlement  was  demanded 
and  he  refused  to  account  for  the  same.  Campbell  vs.  Metier  4* 
Dustan,  6  John.  Ch.  R.  21.  When  he  was  required  by  his  co- 
partner to  account  for  that  portion  of  the  joint  funds  so  drawn  by 
him  with  his  consent,  on  a  final  settlement  of  the  co-partnership 
transactionSy  his  refusal  then  so  to  account,  was  in  our  judgment,  to 
use  the  mildest  term,  a  mitappUcation  of  the  partnership  funds  lo 
his  individual  use,  and,  consequently,  he  ought  to  be  charged  ^^^^ 
intSBM  fipom  the  time  of  such  demand  and  refusal,  whidi . 


so       SUPREME  COURT  OF  GEORGIA. 

Solomon  v§,  Solomon,  Ex's. 

abflCfiuse  of  other  evidence  appearing  on  the  record,  was,  on  the 
i2th  day  of  August  1842,  the  time  of  the  commencement  of  the 
suit  hy  the  complainant  against  him.  We  are  also  of  opinion,  that 
the  Court  helow  very  properly  refused  the  instruction  asked  by  the 
Ciounsel  for  the  defendant.  The  instruction  prayed  for,  assumed 
the  position,  that  if  the  jury  should  believe,  from  the  evidence, 
that  James  Solomon  agreed  that  Henry  Solomon  should  withdraw 
thirty-five  hundred  dollars  of  his  part  of  the  proceeds  of  the  cottoi^ 
tad  that  James  Solomon  preferred  to  leave  the  whole  of  his  share 
with  the  view  to  realize  to  himself  the  profit  of  the  sterling 
exchange,  then  the  co-partnership  was  dissolved,  and  they  ought  to 
find  for  the  defendant  From  what  has  already  been  said,  the  con* 
sent  of  James  that  Henry  should  draw  the  thirty-five  hundred  dol- 
lars, and  the  refusal  on  his  part  to  draw  any  thing  for  himself^  did 
not,  in  our  opinion,  work  a  dissolution  of  the  copartnership.  The 
money  drawn  by  Henry  Solomon  was  the  joint  property  of  both 
partners,  being  a  part  of  the  proceeds  of  the  cotton  purchased  with 
their  jomi  funds.  The  money  remaining  in  the  hands  of  Wimberly 
ic  Jones,  was  the  joint  property  of  both  partners  subject  to  be 
dravni  by  either  or  both.  If  James  Solomon  preferred  the  money 
to  remain  in  the  hands  of  Wimberly  &  Jones  for  the  purpose  of 
realizing  the  sterling  exchange,  or  for  any  other  purpose,  that  did 
not  affect  the  original  contract  of  partnership.  So  long  as  the  con- 
tract of  partnership  continued,  each  partner  was  bound  by  the  acts  of 
the  other,  in  relation  to  the  partnership  property.  The  instructions 
given  to  the  jury  on  that  branch  of  the  case,  we  think  were  proper 
and  unexceptionable,  and  constitutes  no  ground  of  error. 

[5.]  With  regard  to  verbal  admissions,  the  Court  charged  the 
jury,  "they  ought  to  be  received  with  great  caution,  and  if  made 
by  a  party  when  igrnorant  of  his  rights,  are  not  binding  upon  him; 
yet,  when  made  deliberately,  and  precisely  identified,  are  usuaUy 
received  as  satisfactory."  When  we  take  into  consideration  tiiat 
die  admissions  relied  on  were  the  verbal  declarations  of  a  deceamsd 
pertoH  deeply  afiecting  his  estate,  the  admonition  of  the  presiding 
Judge  to  the  jury,  was  not,  in  our  judgment,  improper. 

The  declarations  of  deceased  persons  are  oflen-times  easily 
proved,  but  extremely  difficult  to  explain  or  contradict,  for  the  rea- 
son, the  voice  of  him  who  is  alleged  to  have  made  them  is  hushed  in 
the  silence  of  the  g^rave.  Where  one,  through  a  mistake  of  die 
law,  acknowledges  himself  under  an  obligation  which  the  law  will 
not  in^oee  upon  him,  he  shall  not  be  bound  thereby;  as,  whore  the 
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indoTser  of  a  bill  of  exchange  or  promissory  note,  wlio  is  fa- 
charged  from  payment  thereof  by  want  of  notice  under  the  law, 
yet,  being  ignorant  of  his  legal  rights,  promises  to  pay  it,  he  win 
not  be  bound  by  such  promise.  Warder  et  al.  vs.  Tucker ^  7  Man. 
R.  449;  Garland  vs.  Salem  Bank,  9  Mass.  R.  389 ;  GoodaU  and 
others  vs.  DoUey^  1  Term  R,  712 ;  Latorence  vs.  BeaMen^  2  BaUy 
R.  623. 

The  thxriy-five  hit$ulred  doUars  having  been  drawn  by  the  defend- 
ant with  the  express  assent  of  his  co-partner,  we  are  of  the  opimon, 
that  the  Court  below  erred  in  its  instructions  to  the  jury  that  the 
complainant  was  entitled  to  interest  from  the  time  he  drew  the 
money  in  May,  1840;  it  being  the  opinion  of  this  Court  that  he  was 
not  entitled  to  interest  thereon  until  a  demand  made,  and  a  refusal 
by  defendant  to  account  to  his  co-partner  for  the  one-half  of  the 
money  so  drawn ;  and  there  must  be  a  new  trial  on  that  ground ; 
unless  the  complainant  shall,  on  or  before  the  first  day  of  the  next 
succeeding  term  of  the  Court  below,  enter  a  remittitur  on  the  re- 
cord thereof,  for  the  interest  found  by  the  jury  from  May,  1840  up 
to  the  12th  day  of  August,  1842,  the  time  the  demand  was  made 
by  the  institution  of  the  complainant's  suit.  All  the  other  assign- 
ments of  error  appearing  on  the  record,  are  overruled. 


No.  3.— Stephen  Hester,  Executor  of  Frederick  Womacx,  plain* 
tiff  in  error  vs.  James  Young,  defendant  in  error. 

[1.]  The  Act  of  1802,  prohibiting  the  Judges  of  the  Superior  Courts  fiom  withhold- 
ing any  grant,  deed  or  odier  document  from  the  jury,  unless  barred  by  the  Act  of 
Limitations,  does  not  repeal  the  law  of  evidence  as  to  the  execution  of  such  pqpers  | 
Dor  prerent  the  Judges  from  pronouncing  upon  their  legal  character.  Tlie  only 
eflect  which  it  has,  is  to  prerent  them  from  withholding  from  the  jury  papers,  whose 
legal  ^character  is  admitted  or  a4judged  by  the  Court  and  which  are  legally  proven. 

p.]  An  instrument  purportiBg  to  be  a  deed,  by  which  the  grantor  gives  to  his  son  cer- 
tain property,  after  his  death  and  the  death  of  his  wifo,  is  not  a  deed,  but  a  testa- 
mentary paper,  and  cannot  be  read  to  the  jury  in  any  case  affecting  the  title  to  per- 
■Qoalty  in  a  Cooit  of  Common  Law,  until  it  has  passed  to  probate  belme  the  Ovdt- 
naiy. 

[3.]  A  paper,  having  the  formalities  of  a  deed,  may  notwithstanding  be  a  wOL  ^^^ 

[4.]  la  deCermhdng  whether  an  instrument  be  a  deed  or  a  willt  the  Cowt  ^^'tflj^^ 
wlHt  Hw  anker  belkvcd  it  to  be,  bat  what  in  poini  of  tew  it  ib  '  ^^ 
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^"■^~^^^^-^~~— ^— ^— ^^■^— ■— ^— ^^^■^^-■^■^^— ■  I  — ^— ^■^— ^-^        .^j^^^^^— ^^ ^^— ^^ 

[5.]  The  intention  of  the  maker,  as  to  the  character  of  the  estate  conveyed,  is  die  cri- 
terion by  which  the  Court  will  determine  whether  a  given  paper  is  a  deed  or  a  will, 
and  if  the  intention  gathered  from  the  whole  paper  is,  that  the  estate  is  not  to  pass, 
or  the  instrument  take  efiect,  until  his  death,  it  is  a  will  and  not  a  deed. 

Trover  in  Bulloch  Superior  Court.  Tried  before  Judge  Flem- 
ing. Verdict  for  the  defendant,  and  motion  for  a  new  trial  over- 
ruled —  October  Term,  1846. 

For  the  facts  of  the  case  and  the  grounds  of  erroTy  see  the 
decision  of  the  Supremo  Court. 

D'Lton  and  Bartow  for  the  plaintiff  in  error. 

Ward  &  Owens  and  Llotd  for  the  defendant  in  error. 

Mr.  Lloyd  submitted  the  following  argument : 

Upon  the  trial  of  this  case  in  the  Court  below,  plaintiff  offered  in 
evidence  a  paper,  of  which  the  following  is  a  copy: 

EffinghlmCUfUy,  }  ^^^*  ^^  of  June,  in  the  year  of  our  Lord,  1826^ 

ELnow  all  men.  That  I  William  Womack,  in  consideration  of 
natural  love  and  affection  for  my  son  Frederick  Womack,  I  do  give 
unto  him  the  following  property :  three  hundred  acres  of  land 
which  I  now  live  on,  two  negroes.  Will  and  Nancy,  two  horses, 
and  the  rest  of  my  stock  of  hogs  and  cattle,  together  with  my 
household  furniture,  ajier  my  death  and  the  death  of  my  wife,  to 
have  and  to  hold  the  said  property  forever. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  the 
day  and  year  above  written.  William  Womack.     [l.  s.J 

Signed,  sealed  and  delivered  in  presence  of  John  Hines. 
Test, 

Howall  Hinds,  J.  P. 

This  paper  was  ruled  out  by  the  Court,  upon  the  objection  of 
defendant's  Attorneys,  that  it  was  testamentary  in  its  character  and 
could  not  bo  admitted  without  probate.  Whereupon  the  plaintiff 
submitted  to  a  verdict,  and  moved  for  a  new  trial  on  the  following 
grounds : 

1st.  Because  his  Honour,  the  Judge,  erred  in  ruling  out  a  deed 
ed  in  evidence  by  the  plaintiff  from  William  Womack  to  Fied- 
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erick  Womack,  dated  19th  June,  1826,  conveying  the  slaves  in 
dispute. 

2d.  Because  tlie  Court  erred  in  construing  said  deed  to  be  a 
will,  or  testamentary  in  its  character,  and  requiring  probate  as  a 
will  before  it  could  be  admitted  in  evidence. 

3d.  Because  the  said  verdict  is  contrary  to  law  and  evidence. 

Upon  the  argument  on  the  motion  for  a  new  trial,  the  Court 
affirmed  the  decision  given  at  Ni&i  Frius^  and  to  that  decision  the 
plaintiff's  counsel  assign  the  following  for  grounds  of  error : 

1st,  That  his  Honour,  the  Judge,  erred  in  refusing  the  new  trial 
in  this  —  that  under  a  statute  of  the  State  of  Georgia,  passed  No- 
vember 26th,  1802,  the  Judges  of  the  Superior  Courts  shall  not,  in 
any  case  whatever,  withhold  any  g^nt,  deed,  or  other  document 
from  the  jury,  under  which  a  party  in  a  cause  may  claim  title, 
except  such  evidence  of  title  as  is  barred  by  the  Statute  of  Lim- 
itation. 

2d.  That  the  Court  committed  error  in  this  —  that  the  said  deed 
offered  in  evidence,  contains  none  of  the  constituents  of  a  will,  for 
that  it  contains  a  conveyance  of  real*  estate,  which,  imder  a  will, 
can  only  pass  when  it  is  attested  by  three  witnesses.  That  it  was 
evidently  intended  by  the  donor  to  convey  an  estate  in  prasenti 
with  the  right  of  future  enjoyment,  which  intention  should  have 
been  left  to  the  jury  to  have  determined  from  all  the  facts  and  ctr* 
cumstances ;  that  the  said  deed,  was  recorded  and  intended  to  ope- 
rate as  an  irrevocable  instrument,  which  clearly  distinguished  it 
frt)m  a  will. 

3d.  That  the  Court  erred  in  refusing  a  new  trial  in  this  —  that 
the  said  deed,  in  relation  to  the  real  estate,  operated  as  a  covenant 
to  stand  seised  to  uses,  and  that  in  reference  to  personal  estate, 
the  same  principles  of  law  are  applicable,  there  being  no  distinc- 
tion in  the  State  of  Greorgia  between  real  and  personal  property. 

The  Court  has  committed  no  error  in  its  decision,  and  we  will 
consider  the  grounds  assigned  by  the  counsel  for  the  plaintiff  in 
error,  in  the  order  in  which  they  were  stated. 

The  first  exception  assumes  the  broad  proposition,  that  the  in- 
strument should  have  been  admitted  without  any  proof  of  execu- 
tion, because  the  plaintiff  claimed  title  under  it.     The  Act  of  the 
Legislature  26th  November,  1802,  is  in  the  following  words  s- 
"  Tkat  the  Judges  of  the  Superior  Courts  shall  not,  in 
whatever,  withhold  any  grant,  deed,  or  other  document, 
jury,  ttndnr  which  any  party  in  a  case  may  claim  title, 
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evidence  of  title  as  may  be  barred  by  the  Act  of  Limitation." — 
Vol  2,  p.  56. 

ADowing,  for  the  sake  of  argument,  that  the  proper  construction 
of  the  statute  is,  that  every  paper  which  the  counsel  in  a  cause 
may  choose  to  offer  as  a  document  of  title  must,  without  proof  of 
execution,  authenticit/,  or  any  of  the  indicin  of  genuineness,  be 
allowed  to  go  to  the  jury.  We  contend  that  the  statute  only 
applies  to  suits  for  real  estate,  because  by  the  Act,  it  is  limited  to 
Judges  of  the  Superior  Court.  It  could  never  have  been  the 
intention  of  the  Legislature,  that  it  should  be  the  duty  of  the 
Judge  oi  the  Superior  Court  to  receive  testimony  which  it  would 
equally  be  the  duty  of  the  Justices  of  the  Inferior  Court,  and  all 
the  minor  Courts  to  reject.  It  could  never  have  been  their  inten- 
tion that  there  should  exist  two  rules  of  testimony,  the  one  to  be 
binding  on  the  Superior  Courts,  the  other  to  control  all  other  juris- 
dictions within  the  State.  This  anomaly  can  only  be  destroyed  by 
confining  the  law  to  those  cases  in  which  the  Superior  Courts  have 
exclusive  jurisdiction  by  the  constitution,  to  wit:  suits  for  real 
•state. 

There  are  other  indicia  about  the  law  which  may  be  brought  in 
aid  of  this  construction.  The  words  "grant  and  deed"  (to  which 
die  word  document  is  only  suppletory)  apply  particularly  to  real 
estate.  The  word  "  grant "  in  Greorgia  refers  to  the  instrument  by 
which  the  State  conveys  land  to  her  citizens.  The  word  "  deed," 
in  its  technical  meaning,  applies  only  to  real  estate  —  we  speak  of 
a  sale  of  chattels,  and  the  words  "  bill  of  sale  "  mark  the  instru- 
ment of  conveyance.     Acts  1839,7?.  196. 

The  word  title  is  generally  used  with  refercmcc  to  land  —  wo 
Bay  "  a  title  to  real  estate  "  —  we  speak  of  property  in  things  per- 
sonal. But  further,  to  admit  the  paper,  it  must  be  a  grant,  deed, 
or  docmnent  under  which  they  claimed  title.  They  claimed  title 
under  it  as  a  document  conveying  the  slaves  in  dispute  from  Wil- 
Kam  Womack  to  Frederick  Womack ;  but  until  the  Court  was 
satisfied  of  the  genuineness  of  the  signature  of  ^illiam  Womack, 
and  the  authenticity  of  the  instrument,  it  could  not  be  admitted, 
because  these  facts  wei^  necessary  to  make  it  a  document  of  title 
vnder  their  own  showing.  Was  the  Court  to  take  the  ipse  dixU  of 
counsel  for  this  ] 

We  contend  for  a  different  construction  of  the  statute.  It  was 
to  prevent  Judges  from  withliolding  testimony  from  the  jury,  be- 
cause they  did  not  see  its  relevancy,  and  thereby  making  themsehroi 
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the  judg^  of  its  weight  and  effect.  It  was  to  give  to  the  jury  the 
power  of  deciding  on  the  applicability  of  such  testimony.  But 
such  testimony  must  be  legally  brought  before  the  jury,  and  whether 
it  was  legally  offered,  the  Judge  must  determine. 

Suppose  that  an  instrument  were  forged,  must  the  Judge  admit 
it  witliout  proof,  because  it  is  a  document  of  title  ?  If  this  be  the 
law,  why  pass  the  Act  of  1827,  by  which  deeds  recorded,  under 
certain  restrictions,  might  be  given  in  evidence?  Why  the  Act  of 
1837,  extending  the  time  for  such  record?  Why  the  Act  of  1839, 
which  is  prospective,  allowing  an  indefinite  time  to  make  such 
recordi  or  the  Acts  of  1841  and  1845,  to  the  same  effect }  Whero 
the  use,  why  the  necessity,  of  this  multiplied  legislation,  if  the  Act 
of  1802  allowed  all  these  deeds  to  be  given  in  evidence  without 
any  proof  at  all  ]  Prince  Dig.  166 ;  Acts  1837, 91 ;  ilnd  1839, 196  ; 
ibid  1841,  140.  '45,  38. 

These  are  statutes  in  pari  materia,  because  they  relate  to  tho 
same  subject,  to  wit:  the  admission  of  deeds  in  evidence  before 
the  Courts  of  this  State.  1  Kent  463.  Statutes  in  pari  materia 
must  be  construed  together.  9  Catoen  507.  And  it  is  an  estab- 
lished rule  of  law,  that  all  Acts  in  pari  m^ateria  are  to  be  taken 
together  as  one  law,  and  more  particularly  when  the  want  of  sucli 
a  construction  leads  to  absurdity.  Now,  with  regard  to  a  statulB^ 
the  rule  is,  that  it  must  be  so  construed  that  all  parts,  if  possible, 
may  stand,  magis  ut  vdleat  quam  pereat.  Dwarris,  t.  p.  46 ;  10 
Pick.  241 ;  Dwarrisj  t.  p,  45.  It  is  impossible  that  these  statutes 
can  stand  together,  with  the  construction  sought  to  be  placed  upon 
them  by  the  counsel  for  the  plaintiff  in  error.  The  constructioa 
above  given  reconciles  them  all. 

Another  rule  for  the  construction  of  statutes  is  -^^  that  if  there 
arise  out  of  the  Acts  of  the  Legislature,  collaterally,  any  absurd 
consequences  manifestly  contradictory  to  common  reason,  they  are, 
with  regard  to  those  collateral  consequences,  void."  1  Black.  Com. 
91.  Now,  the  statute,  under  the  construction  contended  for  by  the 
plaintifis  in  error,  is  manifestly  contradictory  to  common  reason. 
That  the  Legislature  should  have  intended  to  subvert  the  wholalaw 
of  evidence,  rendered  nugatory  their  own  statutes,  held  out  encour- 
agement to  fi*aud  and  forgery,  is  so  manifestly  imreasonable,  that  if 
tl»o  law  admits  of  a  construction  to  that  effect  alone,  we  ask  tlie  ^ 
Court  in  the  name  of  that  common  reason  which  it  outrages,  to  de- 
claie  it  void.  4m 

Tins  far  we  have  proceeded  upon  the  assumption,  that  thf 
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Btrument  in  question  was  not  a  deed.  If  it  wei*e  a  deed  it  was 
properly  authenticated,  and  sliould  have  been  admitted  in  evidence. 
This  brings  to  the  second  ground  of  exception  the  construction  of 
the  instrument  in  question.  It  is  a  will  under  any  definition  which 
can  be  given  to  it;  and  under  adjudicated  cases,  "  a  will  is  a  dispo- 
sition of  real  and  personal  property,  to  take  effect  afler  the  death 
of  the  testator."  4  Kent  Com.  501  Co,  Lin.  Ill  a.  "  Testamentym 
est  volunUUis  nostrcR  justa  sententia  de  eo  quod  quis  post  mortem  suam 
fieri  vdit.  Dig.  Civ.  L.  28.  11,  Pandects  liber  2.  "  A  will  is  the 
legal  declarations  of  a  man's  intentions  which  he  wills  to  be  per- 
formed after  his  death."  2  Black.  Com.  t.  p.  417.  "A  will  is  the 
declaration  of  the  mind,  either  by  word  or  writing,  in  disposing  of 
an  estate,  and  to  take  place  after  the  death  of  the  testator."  C€ir- 
thew  38 ;  7  Bac.  Ab.  299. 

These  are  the  definitions  of  a  will,  taken  from  the  authorities 
ancient  and  modem,  from  the  Civil  and  the  Common  Law.  The 
instrument  in  question  comes  strictly  within  the  terms  of  every  defin- 
ition. It  is  a  disposition  of  real  and  personal  property  by  William 
Womack,  to  take  effect  after  the  death  of  the  testator,  William 
Womack.  It  is  the  legal  declaration  of  William  Womack's  inten- 
tions which  he  wills  to  be  performed  txfier  his  death.  It  is  the  de- 
claration of  the  mind  of  William  Womack  by  writing,  in  dis- 
posing of  his  estate,  and  it  is  to  take  place  afh)r  the  death  of  Wil- 
liam Womack. 

But  it  is  contended  in  the  exceptions,  that  it  is  not  a  will  because 
it  has  some  of  the  requisites  of  a  deed,  signed  before  two  witnesses 
only,  and  recorded. 

To  this  we  reply.  That  if  a  paper  contains  the  disposition  of 
property  to  be  made  after  death,  though  it  were  meant  to  operate 
as  a  settlement,  or  a  deed  of  gift,  or  a  bond,  though  such  paper  were 
not  intended  to  be  a  will,  nor  other  testamentary  paper,  but  an  in- 
strument of  a  different  shape,  yet  if  it  cannot  operate  in  the  latter,  it 
may  nevertheless  operate  in  the  former  capacity.  4  Eng.  Ec.  R.  108 ; 
Jarmyn  on  WiUs,  m.  p.  19.  Deeds  drawn  and  engrossed  were 
found  to  be  a  will,  though  no  writing  mentioned  the  conveyance  to 
be  a  will.  Smith  ya.  Asian,  8  Viner^s  Ab.  45.  A  deed  indented  be- 
tween father  and  son  was  found  to  be  a  will.  4  Haggard  Ec.  R.  356, 
44 ;  2  ibid,  554.  An  instrument  in  any  form,  whether  deed-poll,  or  in- 
denture, if  the  obvious  purpose  is  not  to  take  place  until  after  the  death 
of  the  person  making  it,  it  shall  operate  as  a  wiU.  BuUer,  J.  2  Vet. 
Sr.  230 ;  1  McCord,  522 ;  t^'^.  439.  The  particular  form  of  the  paper 
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makes  no  difference ;  the  question  is  as  to  the  intent ;  was  it  in- 
tended to  operate  after  the  death  of  the  party  ]  if  so,  it  is  a  will,  be 
the  writing  what  it  may.  6  Cruise  Dig.  7 ;  2  Nott  3f  McCordy  531 ; 
CariheWy  38  ;  1  Jarmyn  on  Wills  11a. 

It  is  evident,  from  the  foregoing  authorities,  that  the  form  of  the 
instrument  is  not  regarded.  If  it  be  indenture,  or  deed-poll,  bond, 
or  agreement,  under  seal  or  not  under  seal,  recorded  or  notrecorded, 
witnessed  by  one  X)r  a  dozen,  it  has  no  influence  in  its  construction. 
It  is  the  intention  and  meaning  of  the  instrument,  and  the  rule  is 
clearly  laid  down  in  the  fbllowinti;  authority. 

**  The  distinction  between  a  will  and  a  deed  is  pointed  out  thus  : 
a  will  is  the  declaration  of  the  mind,  either  by  words  or  writing, 
in  disposing  of  an  estate,  and  to  take  place  after  the  death  of  the 
testator.  That  circumstance  must  decide  whether  it  is  a  will  or 
not."  The  AVy  Gen.  Arguendo^  2  Vesey^  Jr.  217  ;  aj>proced  by  BnU 
ler,  J.  p.  230,  229. 

The  question  in  this  case  is,  when  did  William  Womack  intend 
that  his  son  Frederick  should  take  possession  of  this  property  ? 
After  his  death  ?  It  is  evident  from  the  face  of  the  paper,  the 
words  **  after  my  death,*  coming  before  the  habendum  and  tenendum 
before  the  limitation.  He  gives  him  his  property  after  his  death. 
He  gives  him  his  whole  property,  lands,  houses,  negroes,  horses, 
stock  and  household  furniture.  The  very  nature  of  the  property 
conveyed,  shows  the  testamentary  character  of  the  paper.  Gan  it 
be  conceived  that  it  was  the  intention  of  the  father  to  divest  him- 
self of  the  control  of  all  his  property,  of  his  power  of  selling,  ex- 
changing or  using  it  1  Is  it  not  clear,  from  these  facts,  that  the 
instrument  was  intended  to  be  a  revocable  one,  and  convey  such 
property  as  he  owned  at  the  time  of  his  death  ] 

Without  doing  any  violence  to  the  instrument,  it  may  well  be 
read  thus:  "  Aifter  my  death  I  give  to  my  son,  Frederick  Womack, 
the  follovnng  property."  And  then  it  is  a  will,  not  only  in  effect, 
but  in  form.  If  this  be  a  true  construction,  the  authorities  above 
cited  are  conclusive.  But  there  ai-e  many  adjudicated  cases  in 
which  instruments,  exactly  like  the  present,  have  been  pronounced 
upon  as  testamentary  papers. 

**  I  have  given  and  granted,  and  ^ve  and  grant,  to  my  ^m^ 
sisters,  and  children  of  the  sixth,  their  heirs,  executors 
ministratorBy  in  case  they  survive  me,  all  my  goods  and. 
real  and  personal  estate,  and  all  which  I  may  claim- 
righly  whether  alive  or  dead."     Ld.  Hardwicke;   Wt 
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2  Vesei/,  Sr,  440.     This  was  construed  to  be  a  testamentary  paper. 

The  words  in  that  instrument  are  much  stronger  than  those  in 
the  instrument  which  we  are  considering,  "  Have  given  and  grant- 
ed,** showing,  as  it  were,  a  complete  conveyance  of  the  property 
out  of  himself.  But  other  words  evincing  an  intention  that  it  was 
not  to  take  place  until  after  his  death,  gave  to  it  the  incident  of 
a  will,  as  distinguished  from  a  deed. 

Upon  a  deed  of  gift  by  Dr.  Pope,  not  to  take  place  until  his 
death,  and  sixpence  delivered  by  way  of  symbol  to  put  grantee  in 
possession,  was  pronounced  for  as  a  will.  Ld.  Hardwicke,  2  FeMy, 
Sr.  440. 

This  is  a  case  exactly  in  point  A  deed  of  gift  in  which  the 
grantor  had  gone  so  fai'  as  to  give  symbolical  possession,  yet  in- 
asmuch as  the  property  itself  was  not  to  be  enjoyed  until  after 
death,  it  was  decreed  to  be  testamentary. 

A  father,  by  deed,  in  consideration  of  natural  love  and  afiection, 
gave  to  his  children  certain  slaves,  to  be  equally  divided  between 
them,  concluding,  "  I  only  reserve  to  myself  a  life  estate  in  them." 
Ragsdale  vs.  Booker ^  2  Bailey  R,  588.  This  paper  was  held  to  bo 
a  will. 

The  paper  which  we  are  considering  is  a  deed  of  gift  for  natural 
love  and  affection,  but  it  retains  a  life  estate  for  the  grantor,  be- 
cause it  does  not  go  into  effect  until  the  death  of  WilHam  Wo- 
mack.    Is  it  not  within  the  very  letter  of  the  authority  % 

"  Know  all  men  by  these  presents,  that  I,  J.  B.  Kinnard,  for  the 
love  and  affection  which  I  do  bear  towards  Jesse  R,  Welch,  son  of 
Catharine  Wedeman,  formerly  Catharine  Welch,  after  my  death, 
to  him  and  his  bodily  heirs,  four  negroes,  with  their  future  increase, 
namely.  Fan  and  her  daughter  Martha,  Rachael  and  Minty,  but  in 
case  he  should  die  without  bodily  heirs,  the  whole  of  the  said  ne- 
groes, with  their  increase,  to  return  to  my  estate.  Given  under  my 
hand  and  seal.*'  1  Speer's  Eq.  R.  256.  This  was  held,  if  the  word 
gives  be  supplied,  to  be  a  will  by  the  Equity  Appeal  Court  of 
South  Carolina,  upon  an  appeal  and  solemn  argmnent 

It  is  also  cited  and  affirmed  in  the  unanimous  decision  of  the 
Supreme  Court  of  Common  Law  in  South  Carolina,  in  the  case  of 
Crawford  vs.  McElvy,  2  Speer's  R.  230. 

This  case  is  identical  with  the  one  at  bar,  they  run  pari  pagm  in 
every  feature.  Under  this  unbroken  series  of  authorities,  from 
Coke  down  to  the  present  day,  we  contend  that  neither  the  form 
of  the  paper,  its  recitals,  nor  the  technical  terms  used,  control  its 
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construction.  That  the  incident  and  feature  to  which  the  Courts 
look,  IB  the  time  when  the  property  is  to  pass,  and  that,  if  it  is  not 
to  vest  in  the  donee  until  the  death  of  the  donor,  it  must  be  testa- 
mentary in  its  character,  and  the  Courts  will  so  declare  it.  But  it 
is  contended  in  the  third  ground  of  error  that  this  instrument,  with 
regard  to  the  slaves  in  dispute,  may  stand  good  as  a  covenant  to 
stand  seised  to  uses.    We  reply  — 

Ist.  That  the  deed  of  covenant  to  stand  seised,  is  a  technical 
deed,  arising  and  existing  by  virtue  of  the  Statute  of  Uses  27th 
Henry  VHI,  and  is  applicable  only  to  such  kinds  of  property  as 
were  the  subjects  of  that  statute.  The  statute  recites,  "  That 
where  any  person  or  persons  stand,  or  be  seised,  or  at  any  time 
hereafter  shall  happen  to  be  seised  of,  and  in,  any  honours,  castles, 
manors,  lands,  tenements,  rents,  services,  reversions,  remainders, 
or  other  hereditaments."  SchUy  Dig,  183.  The  words  of  the 
statute  have  no  reference  to  personal  property.  The  deed  of 
covenant  to  stand  seised,  could  never,  from  its  very  nature,  have 
reference  to  personalty. 

Prior  to  the  year  1535,  to  avoid  the  Statutes  of  Mortmain,  the 
Ecclesiastical  corporations  in  England  held  large  quantities  of 
land,  of  which  they  were  the  usufructuaries,  while  the  legal  title 
was  vested  in  others.  The  statute  vests  the  title  in  the  cestui  que 
use  wherever  a  use  was  created.  The  lawyers,  taking  advantage 
of  this  statute,  devised  the  deed  of  a  covenant  to  stand  seised  to 
uses,  under  whfch  the  statute  vested  the  title  without  the  necessity 
of  livery  of  seisin,  without  which  at  that  time  an  estate  in  lands 
could  not  be  conveyed.  The  deed  was  intended  to  operate  as  an 
avoidance  of  livery  of  seisin,  and  of  course  can  apply  only  to  that 
species  of  property  of  which  livery  of  seisin  was  necessary,  to  wit, 
real  estate.  So  we  find  in  the  books — "  A  twelflh  species  of  con* 
veyance  is  called,  covenant  to  stand  seised  to  uses,  by  which  a  man 
seised  of  lands,  tenements,"  &c.     2  Black.  Com.  m.p.  338. 

"  The  second  kind  of  conveyance  that  derives  its  effect  from  the 
Statute  of  Uses,  and  operates  without  transmutation  of  possession, 
is  called,  a  covenant  to  stand  seised.  Formerly,  if  a  person  had 
covenanted  for  himself  and  his  heirs,  that  for  a  certain  considera- 
tioD,  another  should  have  his  laTids,  though  the  lands  did  not  pf 
for  want  of  livery  of  seisin,  yet  the  use  passed  to  the  covei 
4  Oruues  Dig.  115. 

Bnt  the  Courts  have  gone  further  and  created,  by 
an  isqpliad  eovenant  Co  stand  seised  where  a  party  oi 
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property  to  another  after  his  death.  They  held  it  to  be  a  covenant 
to  stand  seised  to  the  use  of  the  grantor  for  hfe,  and  after  his  death 
to  the  gi-antee.  But  the  Courts  could  not  give  constiiiction  to  any 
Buch  instrument,  except  one  which  had  it  been  regularly  executed, 
would  have  l)ccn  a  covenant  to  stand  seised  under  the  statute;  and 
BUch  an  instrument,  under  the  statute,  can  apply  only  to  reale  state. 

But  it  is  urged  that,  in  Georgia,  there  is  no  distinction  between 
real  and  personal  property.  We  presume  that  this  opinion  is 
founded  upon  the  two  statutes  of  1804  and  1821,  which  put  real 
and  personal  estate  upon  the  same  footing  aa  to  distribution. 
Prince  Dig,  233,  247. 

We  know  of  no  other  law  or  statute  in  Georgia,  which  bears 
upon  the  point,  and  these  statutes  have  never  been  held  as  chang- 
ing the  character  of  the  estates  in  any  other  way  than  in  the  matter 
of  distribution  to  which  they  refer.  There  are  several  statutes  in 
Georgia  which  make  an  evident  distinction  between  real  and  per- 
sonal estate. 

A  deed  of  real  estate  must  be  attested  by  two  witnesses — a  deed 
of  personal  property  by  one  only.  Prince  Dig,  166.  Personal 
property,  of  a  perishable  nature,  may  be  sold  by  an  executor,  by 
petitioning  the  Court  of  Oi*dinary.  Other  personal  property  must 
be  advertised  forty  days.  Land  must  be  advertised  four  months. 
Ibid,  223,  243,  248. 

These  instances  might  be  multiphed  indefinitely ;  but  there  is 
one  which  we  hold  conclusive.  •  The  Statute  of  Frauds  which, 
like  the  Statute  of  Uses,  is  an  English  statute,  requires  a  will  of 
land  to  be  signed  before  three  witnesses.  Has  it  ever  been  con- 
tended that  the  statutes  before  cited,  putting  real  and  personal  estate 
upon  the  same  footing  as  to  distribution,  had  invested  personalty 
with  such  a  character  that  three  witnesses  were  required  to  a  will 
of  personalty  to  make  it  valid  1  If  the  Act  of  the  Legislature  has 
not  made  the  Statute  of  Frauds  applicable  to  personalty,  how  has 
it  made  the  Statute  of  Uses  ? 

But  it  is  said  that  negroes  form  so  large  a  part  of  property,  that 
the  laws  have  invested  it  with  a  character  dijRerent  from  other  per- 
sonal property.  To  this  wo  reply,  that  in  the  neighbouring  State 
of  South  Carolina,  where  the  same  species  of  property  exists,  that 
the  Statute  of  Uses  has  been  construed  to  apply  solely  to  land,  and 
that  there  cannot  be  a  deed  of  covenant  to  stand  seised  to  uses,  of 
personal  property.     4  McCord  R,  201 ;  2  Hill  R.  548  :  9. 

If  the  instrument  was  a  will  it  was  properly  rejected.    It  was 
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sought  to  be  introduced  upon  the  fact  of  its  having  been  recorded, 
no  evidence  being  offered  of  the  hand  writing  of  the  testator  or 
subscribing  witnesses.  Now,  independently  of  the  hct,  that  there 
is  no  statute  by  which  wills  are  made  evidence  by  being  recorded, 
*  a  will  is  in  its  nature  ambulatory  and  revocable,  until  the  death  of 
the  testator,  and  the  record  of  it  in  his  life  time  is  no  proof  what- 
ever of  its  being  his  last  will  and  testament. 

Agun,  no  will  can  bo  admitted  in  evidence,  except  afler  probate 
in  that  Court  which  is  authorised  to  give  it  probate,  which,  in 
Georgia,  is  the  exclusive  right  of  the  Court  of  Ordinary.  Green- 
leaf  on  Ev.  560 ;  1  Starkie  R.  194;  2  Douglas  709  ;  12  WkeaUm, 
176 ;  4T.IL25S;  6  Ckmn. R. 503;  2  Wheaton  Sd.  813;  S  B  if  C. 
338 ;  Prince  Dig.  240,  910. 

By  the  C%Mcr<.— NiSBET,  Judge,  delivering  the  opinion. 

The  &ct8  disclosed  in  this  record  are  as  follows.  The  plaintiff 
instituted  suit  in  the  Court  below,  for  the  recovery  of  two  slaves, 
and,  upon  the  trial,  having  proven  a  demand,  tendered  in  evidence 
the  following  paper. 

**  Georgia,         )  19tb  June,  in  the  year  of  our  Lord  one  thous- 
EJingham  County,  )  and  eight  hundred  and  twenty-six. 

Know  all  men  by  these  presents,  that  I  William  Womack,  in 
consideration  of  natural  love  and  affection  for  my  son,  Frederick 
Womack,  I  do  give  unto  him  the  following  property.  Three 
hundred  acres  of  land  which  I  now  live  on,  two  negroes,  Will  and 
Nancy,  two  horses,  and  the  rest  of  my  stock  of  hogs  and  cattle, 
together  with  my  household  furniture,  afler  my  death  and  the 
death  of  my  wife,  to  have  and  to  hold  said  property  forever. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal,  the 
day  and  year  above  written.  William  Womack,  (l.  s.) 

Signed,  sealed  and  delivered  in  presence  of,  &c. 

Which  paper  was  recorded  in  the  office  of  Effingham  Superior 
Court  on  the  26th  June,  1826.  The  defendant's  counsel  demurred 
to  this  evidence,  upon  the  ground,  that  it  was  not  a  deed  but  a 
testamentary  paper,  and  not  being  proven  before  the  Court  of  Or- 
dinaiy,  could  not  be  admitted  to  prove  title  in  the  plaintiff  to  the 
negroes  in  question.  The  Court  sustained  the  demurrer  and  roto^^ 
out  the  paper.  Whereupon  the  plaintiff  submitted  to  a  ^inA^^H 
the  defendant.  s^^^M 
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.  Tbe  plaintiff  moved  then  a  rule  Nisi  for  a  new  trial,  upon  the 
following  grounds,  to  wit 

1.  Because  the  Court  erred  in  ruling  out  a  deed  offered  in  evi- 
dence by  the  plaintiff,  ftt>m  William  Womack  to  Frederick  Wo- 
mack,  dated  19th  June,  1826,  conveying  the  slaves  in  dispute. 

2.  Because  the  Court  erred  in  construing  said  deed  to  be  a  will, 
or  testamentary  in  its  character,  and  requiring  probate  as  a  will, 
before  it  could  be  admitted  in  evidence. 

3.  Because  the  verdict  was  contrary  to  law  and  evidence. 
Having  heard  argument  upon  this  rule.  Judge  Fleming  refused 

a  new  trial.  This  refusal  is  the  ground  upon  which  the  errors 
complained  of  are  founded ;  and  the  bill  of  exceptions,  and  the 
assignment,  make,  as  I  understand  them,  two  points,  to  wit. 

1.  The  Court  erred  in  ruling  out  the  evidence  in  this,  that  under 
a  statute  of  Georgia,  passed  26th  November,  1802,  the  Judges  of 
Uie  Superior  Courts  shall  not,  in  any  case  whatever,  withhold  any 
grant,  deed,  or  other  document,  from  the  jury,  under  which  a  party 
in  a  cause  may  claim  title,  except  such  evidence  of  title  is  barred 
by  the  Act  of  Limitation. 

2.  The  Court  erred  m  decidmg  that  the  paper  ruled  out  was 
testamentary  in  its  character,  and  required  to  be  proven  before  the 
Ordinary  before  it  could  be  admitted  in  evidence  —  and  not  a  deed. 
Such  are  the  &cts  and  the  questions  presented  to  this  Court  fixr 
determination. 

Preliminary  to  the  consideration  of  these  points,  I  remark,  that 
the  last  is  presented  m  the  bill  and  also  in  the  assignment,  in  more 
than  one  form,  yet  in  each  variant  phase  embracing  the  real  ques- 
tion as  I  have  stated  it.  There  is  nothing  said  in  the  motion  fi>r  a 
new  trial  about  the  Act  of  1802.  The  question  under  that  Act,  is, 
however,  made  in  the  bill  of  exceptions,  and  although  practically 
waived,  by  counsel  for  plaintiff  in  error  declining  to  argue  it,  we 
think  it  expedient  to  consider  it,  because,  sooner  or  later,  we  shall 
have  it  to  do.  We  prefer  now,  so  far  as  the  authority  of  this  Court 
can  do  it,  to  give  to  the  diverse  constructions  of  that  Act,  uni- 
formity, ^ 

[1.]  The  Act  of  1802  is  in  the  following  words:  "The  Judges 
of  the  Superior  Couits,  shall  not,  in  any  case  whatever,  withhold 
any  grant,  deed,  or  other  document,  from  the  jury,  under  which 
any  party  in  a  cause  may  claim  title,  except  such  evidence  of  title 
as  may  be  burred  by  the  Act  of  Limitation.''  Princess  Digest, 
k^  Jfoge  2 10.     Thia  Act  is  limited  to  the  Judges  of  the  Superior  Courts; 


SAVAKXAH.  JAXTAKT  TSUL  ISfT 


w  ufulve  Aic  udi^  to  loi 
6r&o 


•oribe  dHi  clillu■u^  c£  tkfe  to  vral 

tfkit  ^  Act  of  1908  4oe> 

ComlBfor&e 

apply  to  an  Mto  liefare  &e  SifflEiv  O 

prapefty. 
Scatntet  ''in  port  ■aiipia"^  aie  to  Vr 

thisnile,  ia  mmietlumm^  Ae  iaaBUBB  cf  i^ 

to  mniBiirr  aD  olber  lam  m 

deeds,  and  ihIm  i  ilniananlii  aiaVi  ■Tbi<ii  a  poECy 

If  dna  Act  be  conaUnul  to  nvan,  tfkat  any  ani  a2  pas«Rs  'nae^ 

purport  to  refate  «a  &e  tide  of  pnopoty  wikk  my  Sp  ai 

before  die  Supciim  Cont^  dhaH  be  ilBini  il 

legaid  to  die  legaEty  of  dMir  ermnrtna,  or  to 

ibey  aflBome,  dm  la  die  wUkt  law  of 
ikfidt,  ^naali,  mmi  miker  igiawiafi,  icpeakd — tbe  cafe  t.?  ikL  :fe 
property  in  die  State  inaecaxe,  and  ibe  Le^islatase  ceorkani  of 
doing  a  Tery  absoid  and  Ti£caloaathiBf .  Underm^  a  oa 
tion,  a  deed  moat  be  adrntopd  wkk  or  widnot  ■unrtanm 
and  delhery,  and  leoofd;  deriaes  of  real  caiale.  arkb  «r 
die  neo 

deeda  aa  taatamentary  p^ien»  and  ix^A  intnaBBDia  of 

kind,  equally  widi  gandne  iiM<imnfi<a.    We  win  not  adopt 

•B  die  trae  eonatraction.    We  befieie  dot  dia  law  dos 

fae  widi  die  raka  of  efidewae,  aad k k atin, wnHck at k waa 

bcfare  ita  «artmfrDt,  &e  dn^  of  die  Jndgea  of  tlie  Svpciior 

Conta  to  widdiold  an  deedi^  granla  and  docmneati  from  die  jary 

ufdeaa  diey  aro  proffen  accovfii^  to  law.    Nordoeaitiidiifaittkefli 

from  deteraimng  iqpofi  die  legal  character  and  import  of  locb 

papers  aa  are  claimed  to  be  deeds  and  grants;  thardotiea  in  ^s 

regard  lemaimng  aa  tbey  were  previoos  to  1802.    In  oar  jndg- 

menty  die  Legidatore  only  deagned  to  pievem  die  Judges  from 

widiholding  from  the  jmy^  papers,  wfaoae  legal  Aarartgy  i«  mltyijtt^ 

or  a^ndged  by  die  Court,  and  wbidi  are  dnly  proren ;  so  dMt 

thejary  may  be  able  to  detenmne  what,  if  any,  endence 


^«f       SUPREME  COURT  OF  GEORGIA. 

1,^         I  . ■ 

^  Hester,  ExV  m.  Young. 

afford  of  title.  It  may  be  said,  that  in  a  country  where  the  powers 
and  duties  of  Judges  and  juries  are  so  well  understood  and  so 
precisely  defined  as  they  are  in  ours,  such  an  act,  with  such  a  con- 
struction,  was  wholly  unnecessary.  This  may  be  so.  We  can, 
however,  well  imagine  that  the  Legislature  believed  it  expedient  to 
declare  the  law  as  to  the  power  of  the  Judges  in  this  matter,  in 
order  to  prevent  the  possibility  of  their  abuse.  If  the  first  con- 
struction be  admitted,  the  act  of  1802  is  in  conflict  with  all  those 
Acts  of  the  Leg^lature  in  relation  to  the  execution  and  admission 
of  deeds  in  evidence,  passed  both  before  and  since  its  date.  If 
the  construction  we  now  give  to  it  be  admitted,  then  it  is  in  har- 
mony vtdth  them.  The  Legislature  have  in  fi^quent  instmces 
passed  laws  since  the  Act  of  1802,  directly  at  war  with  the  con- 
struction first  referred  to ;  thus  disclaiming  that  construction.  Sec 
Prince  Dig.  166;  Acts  1837,  91 ;  ilnd  1839,  196  ;  ihid  1841,  140; 
ibid  1845,  38. 

The  word  evidence  in  the  last  clause  of  the  Act  of  1802,  affords 
a  clue  to  the  legislative  intention.  When  they  (the  Legislature) 
speak  of  evidence  of  title,  we  are  judicially  constrained  to  infer,  that 
by  evidence,  they  meant  legal  evidence.  The  evidence  of  title,  in  this 
clause  of  the  statute  refers  to  grcmts,  deeds,  and  documents,  in  the  pre- 
ceding clause,  and  explains  what  kind  of  deeds,  grants,  and  docu- 
ments,the  Legislature  meant  —  that  is,  such  grants,  deeds,  and  doc^ 
fnents,  as  the  Court  might  hold  to  be  legal  evidence  of  title.  In  our 
judgment,  therefore,  there  is  no  error  in  the  record  on  the  first 

ground. 

[2.]  The  able  counsel  who  argued  this  cause  for  the  plaintiff  in 
error,  contend,  that  the  paper  which  was  rejected  by  the  Court  is 
a  deed,  which  passed  a  present  property  in  and  title  to,  the  land 
and  slaves  named  in  it,  to  be  enjoyed  in  futuro  ;  that  is,  at  the 
death  of  the  grantor  and  his  wife.  The  argument  to  support  this 
view  of  it  is  in  substance  as  follows.  It  contains  all  the  formal 
requisites  of  a  deed ;  it  is  an  instrument  in  writing,  signed,  sealed, 
attested  and  delivered ;  it  begins  in  the  usual  form  and  technical 
phraseology  of  a  deed ;  it  was  the  intention  of  the  maker,  that  it 
should  be  a  deed  —  he  so  understood  it  at  the  time  of  its  execu- 
tion, and  intended  that  it  should  pass  the  interest  in  the  property 
"  in  prcpsenti,^^  with  the  use  and  enjoyment  limited  to  commence  at 
a  future  period,  to  wit,  at  the  death  of  himself  and  his  wife.  That 
he  intended  the  gift  to  be  irrevocable — which  intent  is  manifest 

this,  that  early  afler  its  execution  he  caused  it  to  be  recorded^ 
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tiiiiB  gmng  nodoe  to  the  worid,  thai  he  had  ^^en  the  propeitj  to 
hit  son  and  thus  abo  dispeiubi^  with  the  De^eantj  of  a  lieliTerj 
of  iL  That  a  remainder  in  a  alaTe,  without  a  tnut^  can  be  hmiled 
by  deed,  after  the  creation  of  a  life  estate,  and  if  th»  can  bedcpoe, 
there  is  no  reason  and  no  law  to  |H%^ent  a  man  trota  coaTejin^ 
personal  property  by  deed,  reserring  a  life  estate  in  hinaieiC  lo 
take  effect  upon  die  determination  of  the  life  estate.  That  mpom 
principle  and  by  analogy  to  die  Statote  of  Uses  in  England,  by 
Tirtoe  of  which  a  fineehokl  may  be  fimited  to  take  effect  after  a  fife 
estate  leserred  in  die  grantor,  &e  ssne  dung  can  be  <2oBe  in  this 
country  as  to  peisonal  property,  particnkriy  slaresL  In  other 
words,  this  paper  may  be  oonstraed  to  be  a  deed«  with  cavenanfti 
to  stand  seised  to  uses.  In  Enelaiid^  say  the  leaiucJ  cnameL  this 
resort  was  had  to  avoid  die  neceanty  in  freehold  couieiaanes  of 
liTery  of  seisin,  and  inasmuch  as  actual  possesnon  is  not  necessary 
to  convey  personal  property,  therefete  the  principks  and  policy  of 
die  Statute  of  Uses  may  well  ^iphr  to  penooal  pfopertr.  That 
there  is  no  public  poficy  in  this  country  which  eonfiicts  with  fvrib 
a  mode  of  con ve vine  slaves,  but  on  the  contrarr.  the  pofirr  of  our 
country  is  to  enforce  all  boma  ^fide  contracts  which  a  man  may  make 
not  contravening  die  lavts  of  the  land,  toochincr  hk  piopeny. 
That^  fer  as  concetns  the  land  named  in  the  paper,  it  can  never 
be  carried  into  effect  as  a  wiQ,  because  ^ere  are  but  tvro  vritsesscs 
to  it,  die  Statute  of  Frauds  req[uiriiig  dnee —  if  dien.  it  caanot  he 
available  as  a  «rt27,  the  Court  should  give  such  construction  to  it  as 
vrin  make  it  svailaMe ;  that  is,  eoostme  it  to  be  a  deed,  and  thereby 
efiectuata  the  intentiott  of  the  grantor.  Such,  I  befieve^  are  6m 
posidoos  of  the  plaintiff  in  error,  slated  I  hope  clearly,  and 
tainly  as  fevourably  aa  the  counsel  themselves  vrould  siMe 
The  argument  on  principle  is  stroog,  and  it  may  not  be  denkj 
diat  die  authorities  are,  to  some  esteut,  ^^w<?^  th^  "P^  momt  c# 
diesepcnntB.  ffiir*i  hniiTTrr  nf dir sTfjammf  mij^hl In  iililiiiJ 
to  die  Legidature,  rather  dmn  to  this  Coot. 

The  feet  diat  die  pqier  under  cenidendon  is  reeoided  does  [Z] 
not  give  it  die  character  of  a  deed.  Any  and  all  such  p^wis  may 
be  recorded,  and  it  vrould  reitrict  most  felaDy  Ae  range  of  om- 
structive  inquiry,  to  limit  it  to  Ae  registry.  The  record  is  iMCiee 
to  die  vmrld  of  what  die  p^ier  is,  and  what  it  cffecai,  but  does  Mt 
give  it  diaracter.  It  does  not  determine  vrhedwr  the  paper  ben 
deed,  or  Kwhunwifny  in  its  charaeler.  It  is  evidence  that  6m 
mafcsr  iKaniad  dm  git  id  be  inciocaMe,  hut  is  not  pfooTlteJ^ 
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takes eflfect  immediately;  it  may  be  evidence  that  be  considered  the 
paper  a  deed,  but  bis  believing  it  to  be  a  deed  does  not  make  it  so. 
Whether  be  would  call  this  paper  a  deed  or  a  wiU,  is  one  question ; 
whether  it  shall  operate  in  law  as  a  deed  or  a  vnll,is  another  ques- 
tion, and  the  question  which  the  Court  below  and  which  this  Court 
have  been  called  upon  to  determine. 

Nor  does  the  fact  that  this  paper  contains  the  formal  requisites 
of  a  deed,  or  that  it  begins  and  ends  with  the  technical  phraseology 
of  that  instrument  make  it  so.  **  If,  (in  the  language  of  Chancellor 
Harper,  in  Rinard  vs,  Kinard,)  the  only  effect  is  to  dispose  of  prop- 
erty after  the  maker's  death,  it  must  operate  as  a  will,  or  not  at 
all."  In  Habergham  vs,  Vincent,  Buller  J.  in  giving  the  opinion  of 
the  Court,  holds,  that  an  instrument  in  any  form,  whothei*  a  deed- 
poll,  or  indenture,  if  the  obvious  purpose  is  not  to  take  place  til] 
after  the  death  of  the  person  making  it,  shall  operate  as  a  wJL 
In  one  of  the  cases  *read  before  this  Court  and  refered  to  by 
Buller  J.  in  Habergham  vs,  Vincent,  there  were  express  tcords  of 
immediate  graMt^  but  as  upon  the  whole,  the  intention  was  to  have 
a  future  operation  after,  death,  it  was  considered  as  a  wilL  The 
tntention  of  the  maker  as  to  ^  character  of  ike  estate,  and  as  to 
the  time  when  it  is  to  take  effect,  wholly  irrespective  of  the  form 
of  the  instrument,  is  to  be  looked  to  in  determining  whethe#  this 
paper  be  a  deed  or  will.  If  the  instrument  has  no  effect  untO 
death,  and  that  is  upon  the  whole  the  intention  of  the  maker,  it  is 

The  authorities  in  England  and  in  our  own  country,  have  so 
settled  the  rule.  3  Hogg,  221;  Carth.  38;  West's  Case,  Moore 
177;  Audley's  Case,  Dyer  166  a;  Greene  vs.  Proude,  1  Mod.  117; 
Finck,  195;  i^Peere  Williams,  529;  8  Viner's  Ah.  45;  A  Bng. 
Ec.  R.  108;  4  Hogg.  R.  44;  2  Hogg,  554;  Habergham  vs.  Vm- 
cent,  2  Vesiy  Jr.,  230;  2  Baily  S.  C.  R.  588;  Kinard  vs.  Kinard; 
1  ^peersEq.  R.  256;  Crawford  vs.  McElvy,  2  8peers  R.  230;  1 
McCord,  517;  1  WiU.  ExWs.  59.  All  the  positions  which  we  have 
thus  far  assumed,  have  been  settled  in  South-Carolina  by  the  con- 
curring judgment  of  both  the  Chancery  and  Law  Courts  of  Ap- 
peal; tribunals  whose  authority  is  equal  to  any  in  the  Union. 

[4.]  Reserving  the  application  of  the  rule  to  the  case  before  us, 
for  the  present,  I  pass  to  a  brief  consideration  of  other  grounds 
taken  by  the  plaintiff's  counsel.  It  is  true  that  the  Courts  will 
benignly  construe  a  paper  which  cannot  take  efiect  as  a  deed,  into 
a  v^  in  order  that  the  intention  of  the  testator  may  prevail  in 
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caaes  where  it  is,  according  to  law,  a  will.  This  position  is  fully 
recognised  in  the  books.  If  the  instrument  is  not  a  deed  and  at 
the  same  time  not  a  toUl,  the  Courts  will  not  violate  the  law  and 
declare  it  to  be  either  the  one  or  the  other ;  holding  it  far  bettor, 
that  in  the  particular  case  the  intention  of  the  maker  should  be 
defeated,  than  that  the  general  law  should  be  violated.  Thus,  in 
this  case,  we  hold  that  this  paper  is  not  a  deed,  and  so  as  far  as  the 
personal  property  is  concerned,  that  it  is  a  good  will  —  but  be- 
cause it  is  not  a  valid  will  of  real  estate,  not  being  sufRciontly 
attested^  we  will  not  declare  it  a  deed  ^  nor  will  we,  as  to  the  land, 
nullify  the  Statute  of  Frauds,  and  pronounce  it  a  will.  The  inten- 
tion cannot  override  the  law.  In  Kinard  vs.  Kinard,  the  pa)>er 
was  attested,  as  here,  by  only  two  witnesses  —  it  was  held  not  to 
be  a  deed,  and  at  the  same  time  not  good  as  a  devise,  and  good  as 
a  testament  The  Court  declaring  "  it  must  be  recollected  that  the 
policy  of  the  law  requires  three  witnesses  to  a  disposition  of  a 
man's  estate,  to  take  effect  after  his  death,  and  we  are  bound  to 
amiul  and  defeat  whatever  contravenes  that  poHcy."  2  Speers  Eq. 
R,  263.  If  this  paper  was  intended  by  the  maker  to  have  a  testa- 
mentary effect,  as  we  believe  it  was  intended,  then  we  are  not  at 
liberty  to  vary  its  character  ^  what  was  intended  to  be  revocable, 
we  have  no  right  to  make  irrevocable  —  we  have  no  right  to  with- 
draw Jrom  the  maker  that  power  of  other  final  disposition  which 
he  has  reserved  to  himself,  and  to  give  to  this  paper  a  present 
energy  and  effectiveness,  which  in  itself  it  does  not  possess.  Dau^ 
mm  vs.  Dauwm,  Rice  Eq.  R.  260. 

This  court  does  not  doubt  that  a  remainder  of  personal  chattels, 
may  be  limited  over,  to  take  effect  after  the  termination  of  a  fife 
estate,  by  deed,  and  without  a  trust     That  question  does  not  oc- 
cur here.    In  case  of  such  limitation,  the  conveyance  takes  c^ffect 
confessedly  in  the  fife  time  of  the  grantor,  and  there  can  be  no 
question  about  the  testamentary  character  of  the  act —  but  here, 
as  by  the  terms  of  the  instrument,  it  takes  effect  only  on  the  death 
of  the  maker,  the  question  does  necessarily  arise  as  to  its  testament- 
ary character  —  and  if  upon  a  fiiir  construction  of  the  parier  it  vn 
a  iriK,  it  cannot  in  any  possibility  be  also  a  deed  Kmitin^  a  r*> 
mainder  after  a  life  estate.    I  hold  that  to  cf institute  a  g^^jri  Ijn,. 
itation  of  personal  chattels  after  a  life  estatr^  the  estate  m  ittUfrtM 
most  rest  presently , with  the  execution  of  the  dei5<L     Thtt  vnaOMm 
mu*  part  with  the  {nnopetty  in  the  thing  conveyed  ^  th*;  ittttti 
of  estcatbig  his  deed;  that  is  one  thing:  u»  ext^cnU;  a  v^fm 
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giving  property  to  another  at  liia  death,  reserving  a  life  estate  and 
retaining  the  possession,  is  another  thing.  The  former  is  a  good 
limitation  over  of  personalty  —  the  latter  is  the  case  before  us.  If^ 
in  the  case  before  us,  the  interest  did  in  fact,  as  is  argued,  vest  in 
the  grantee,  at  the  time  the  instrument  was  excuted,  with  a  poti- 
ponemetU  of  the  possestion  until  a  future  day  —  why  then,  what  is 
it  ?  surely  not  a  limitation  —  it  is  an  out  and  out  gifl  to  die  grantee. 
But,  say  counsel,  if  remainders  may  be  limited  upon  personal  chat- 
teb  by  deed  —  why  may  not  an  estate  be  conveyed  in  them  by 
deed  to  take  effect  upon  the  death  of  the  grantor  1  The  reply  is 
found  in  tho  answer  of  the  Court  in  Vernon  vs.  Inabnit,  2  Bre- 
vard, 414,  to  the  same  inquiry  therein  put;  "to  aUow  such  gifts 
would  he  mischievous  in  the  consequences  which  would  result  to 
creditors  and  subsequent  purchasers.  Besides,  cui  bono,  what  neces- 
sity for  such  gifts,  when  the  same  efiects  may  be  produced  and  die 
same  object  attained  by  a  last  will  and  testament. " 

As  to  the  Statute  of  Uses,  we  have  only  to  say,  that  in  its  terms  it 
applies  alone  to  real  property,  and  has  not,  so  far  as  we  aie 
informed  either  in  England  or  in  this  country,  by  analogical  resr 
soning  or  otherwise,  been  extended  to  personal  property.  SfaonU 
the  Legislature  authorise  gifts  of  personal  property  by  deed,  to 
take  effect  afler  the  death  of  the  grantor,  with  such  safeguards  as 
would  insure  against  frauds,  I  am  free  to  admit  that  there  would, 
in  that  event,  be  no  well  founded  objection  to  them  upon  the  score 
of  public  policy.  Had  this  Court  the  power,  which  we  disclaim, 
to  apply  the  Statute  of  Uses  to  personal  property,  we  ought  to 
hesitate  before  venturing  to  introduce  a  statute  having  its  origin  in 
feudal  reasons,  and  prescribing  a  mode  of  conveyancing  too  subde 
and  indirect  for  the  simplicity  of  our  habits  and  the  openness  and 
uprightness  of  our  institutions.  The  example  of  Lord  Mansfield  has 
been  invoked  to  control  the  action  of  diis  Court,  who,  seizing  upon 
groat  principles  of  justice  or  of  policy,  not  embodied  in  the  laws  of 
England,  engrafted  them  upon  the  jurisprudence  of  his  country  by 
judicial  legislation.  The  age  in  which  he  lived  was  different  from 
this  age  —  the  social  condition  of  England,  veiy  different  from 
oui*s  —  the  science  of  law  since  that  time  has  made  wonderful 
progress,  and  more  than  all,  die  institudons  under  which  we  live 
are  republican — those  under  which  he  lived  were  monarchical ; 
according  to  our  system,  the  power  to  make  laws  is  expressly  limited 
to  the  Legislature.  Besides,  Lord  Mansfield  was  so  great  a  man 
that  his  acts  commanded  approval  on  diat  account,  where  oius 
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would  meet  reprobation.  We  know  that  our  duty  is  to  administer, 
and  not  to  make  the  law.  We  cannot  hold  this  paper  to  be  a  deed 
of  covenant  to  stand  seised  to  uses. 

Having  laid  down  the  rule  for  construing  this  paper,  to  [5.] 
wit,  the  intention  of  the  maker  as  to  the  character  of  the  estate  to 
be  conveyed,  we  come  now  to  apply  it  Before  doing  so  we  fur- 
ther remaik,  that  the  intentum  is  to  be  ascertained,  not  from  any 
one  or  more  clauses  of  the  instrument,  but  from  a  fair  consideration 
of  all,  taken  together.  It  is  claimed  that  this  was  an  absolute  gift 
which  took  effect  at  the  execution  of  the  instrument,  and  that  the 
use  or  enjoyment  of  the  property,  was  postponed  simply  until  af> 
ter  the  death  of  the  grantor  and  his  wife;  and  if  so,  the  instrument 
is  not  testamentary,  but  a  deed.  In  different  phraseology  —  tho 
absolute  property  passed  to  the  grantee  eo  instanU  in  which  the 
deed  was  executed,  notwithstanding  the  reservation  of  the  two 
life  estates.  It  will  not  be  questioned  that  a  verbal  gifl,  un^- 
companied  with  possession,  is  nothing  more  than  a  promise  to  give, 
not  binding  on  the  promissor.  Reducing  it  to  writing,  as  we  hope 
to  show,  only  makes  the  writing  testamentary.  Do  the  teims  used 
in  this  instrument  import  the  pre»aU  transit  of  the  interest  in  or 
title  to  the  property  named  1  The  words  /  do  give  import  an  ab- 
solute present  gift,  and  if  they  were  not  qualified  and  restricted 
by  subsequent  words,  we  admit,  would  leave  the  construction  of 
the  plaintiff  in  error  unquestionable.  The  language  of  the  instru- 
ment is  as  follows :  "  Greorgia,  Effingham  County,  19th  day  c^  June, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  twenty- 
six.  Know  all  men  that  I,  William  Womack,  in  consideration  of 
natural  love  and  affection  for  my  son  Frederick  Womack,  /  do 
give  unto  him  the  /oUotoing  'property  (describing  the  property) 
c^ter  my  death  and  the  death  of  my  wife,  to  have  and  to  hold  the 
said  property  forever.     In  witness  whereof  &c. " 

Admitting  argumend  gratia,  that  this  is  a  deed,  what  constitutes 
technically  the  premises  1  Wo  think  the  words  **  I  do  give  unto  him 
the  following  property  after  my  death  and  the  death  of  my  wife:*  And 
what  the  habendum  et  tenendum  ?  Wc  think  the  words  "  to  have 
and  to  hold  the  said  property  forever  "  Transposing  the  words,  the 
maker  clearly  meant  to  say,  ajter  my  deat/i  and  the  death  of  my 
wife  I  €lo  give  him  thefollovnng  property  to  have  and  to  hold,  9fc,  The 
words  "  (ifler  my  dccUh  and  the  death  of  my  wife,**  aie  restrictive  of 
the  words  "/  do  give  unto  fum,**  and  obviously  limit  the  gifl  to  take 
oflbct  after  his  death  and  the  death  of  hi»  wife  and  not 
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Wliat  tben  did  William  Womack  mean  to  dol  He  meant  that, 
at  his  death  and  the  death  of  his  Mrife,  the  property  described  should 
belong  to  his  son  Frederick,  and  not  before.  Where  then  was  the 
title  of  the  property  during  his  life  1  It  remained  with  him«  the 
property  itself  was  subject  to  his  debts,  to  his  alienation  by  deed, 
and  this  paper  subject  to  revocation  by  subsequent  testamentary 
disposition.  What  then  is  the  character  of  the  estate  created  t 
We  answer  an  estate  for  life  in  the  wife  of  the  testator,  (she  sur- 
siving  him)  with  remainder  to  his  son  Frederick,  to  take  effect  at 
his  death;  and  if  at  the  death  of  the  testator,  his  wife  be  also  dead, 
then  an  absolute  gifb  to  his  son  Frederick,  to  take  efiect  at 
his  death.  It  seems  to  be  scarcely  possible  to  believe  that  the 
testator  could  mean  any  thing  else,  or  that  it  did  at  all  enter  into 
his  mind  that  during  his  life  he  had,  by  this  paper,  parted  with 
the  right  of  dominion  over  his  property.  That  he  firmly  resolved 
that  this  paper  should  operate  as  a  gifi;  at  Ms  death,  is  clear;  and  no 
doubt  he  did  intend  to  put  the  enjoyment  of  this  property  by 
his  son,  at  his  death,  beyond  the  chances  of  accident,  fraud  or  over- 
sight. It  is  sufficient  fer  our  purposes  however  to  know,  that 
whatever  else  the  maker  did  intend,  he  did  certainly  intend  iSbal 
this  gifl;  should  not  take  effect  until  his  death.  And  if  he  did  so 
intend,  then  the  paper  is  not  a  deed,  but  a  testamentary  paper. 

But  it  is  said  that  this  instrument  does  not  wear  the  form  of  a 
will;  it  has  not  the  technical  requisites  of  a  toiU,  and  therefore  it 
is  not  a  will.  To  which  I  reply,  there  is  no  prescribed  ferm  ne- 
cessary to  the  validity  of  a  will.  It  is  a  settled  point,  that  the  ferm 
of  a  paper  does  not  afiect  its  title  to  probate,  provided  it  is  the  in- 
tention of  the  deceased  that  it  should  operate  after  hb  death.  I 
WiUiams'  Exec,  5^  \  2  Hogg,  248;  2  Vesey,  Jr,  231;  2  Hogg. 
432;  3  Hogg,  220,  221 ;  3  Atk,  163;  1  McCard,  523. 

Nor  is  the  appointment  of  an  executor  necessary;  without  such 
appointment  the  will  will  be  obligatory  on  him  who  has  the  ad- 
ministration.    1  WiUiams*  Exec,  7. 

Chancellor  Kent  defines  a  wiD  to  be  "a  disposition  of  real  and 
personal  property,  to  take  effect  after  the  death  of  the  testator.*' 
4  Kent  489.  The  Civil  Law  defines  a  will  thus :  '*  Testamentitm 
est  voluntatis  nostrcB  justa  sententia  de  eo  quod  quis,  post  mortem 
suam,  Jwri  velit,"  Which  definition  is  substantially  adopted  by 
Swinbum,  Godolphinand  Blackstone.  Sioinb,  Pt.  1  <S.  2;  Godolph, 
Pt,  1  CI  S.2  Black.  499.  The  essence  of  which  is  the  declared 
it^tention  of  a  fnan  as  to  the  disposition  of  his  property  at  his  death. 
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It  seeniB  to  this  Court  that  the  paper  before  us,  fulfils  aU  the  re- 
quirementB  of  either  or  all  these  definitions,  and  is  testamentary 
in  its  character. 

The  only  question  remaining  is  this ;  the  paper  being  testamen- 
tary, was  it  properly  rejected  for  the  want  of  probate  t  We  think 
it  was.  The  Inferior  Court,  sitting  as*  a  Court  of  Ordinary,  by  the 
coDstitatkm  and  laws  of  Georgia  has  orig^inal  jurisdicdon  of  the 
probate  of  wills.  ComtHtuHom  Siaie  cf  Geo.  art  3.  «c  6,  Prmx 
910.  Prmeei  Dig.  239.  240. 

When  a  Court  of  probate  has  jurisdiction,  a  Court  of  Common 
Law  will  not  take  notice  of  a  wiD,  as  a  title  to  personal  property, 
tin  it  has  been  proven;  and  when  a  will  is  required  to  be  origi- 
nally proven  to  the  jury  as  documentary  evidence  of  title,  it  is 
not  permitted  to  be  read,  unless  it  bears  the  seal  of  the  Ordinary, 
or  some  other  mark  of  authentication  —  In  England,  nothing  bat 
the  probate,  or  other  proof  tantamount  diereto  of  the  admission 
of  the  will  in  the  Spiritual  Court,  is  legal  evidence  of  a  will,  in 
any  question  respecting  personalty.  In  Rex  vs.  tke  mkabUamiR  ef 
Netheneal^  Lord  Renyon  holds  the  following  language:  **  Nothing 
but  Ihe  probate  or  letters  of  adndniBtraticm  with  die  will  amiezed 
are  legal  evidence  of  the  vrill,  in  aU  questions  respecting  peraonaltj." 

In  Ft/mey  vs.  Ptiuiey,  TemUrden,  C.  J.  remarks  **  Francis  Pinnej 
(who  claimed  as  executor)  could  have  no  title  as  executor,  unkas 
the  wiQ  was  allowed  by  the  Spiritual  Court,  and  probate  was  ob- 
tained.** In  die  same  case  Bayley,  J.  says  **  mm  eomaiai  that  die 
will  under  which  he  (the  plaintiflT)  daioaed  to  be  executor,  is  a 
vaHd  win,  unless  it  be  aOowed  as  such  by  the  Spiritual  Court. 

Greadeaf  Ev.  $ec.  518;  2  Dtmg.  707 ;  1  Stark.  R.  343 ;  Skmm. 
way  vs.  HoUbrook,  1  Pick.  114;  2  PiUZ.  Evid.  172 ;  Gtwtm  vs.  Dy- 

mm,l  B.  irB.22l;  Pimey^  Pvmey.S  BoHL  l^Cra.t35;  I  WUL 
Esfrs  172 ;  RexY9  Nethenetd,  4.  T.  £.  260. 
Let  the  judgment  of  the  Cooit  below  stand  affinned. 


CASES 

ARGUED    AND    DETERMINED 

IN  THE 

SUPREME  COURT  OF  THE  STATE  OF  GEORGIA, 

AT  TALBOTTON, 

JANUARY    TERM,    1847. 


4. — FsLix  G.  Ajuhett,  plaindfF  in  error,  V9.  Maurico  Cloud,  Wm. 
Williams,  Caroline  Whalkt,  Adm*x,  and  Jamss  Kent,  Con- 
stablo  513th  Dist  G.  M.  defendants  in  error. 

[1.]  If  an  execution  ib  paid  by  the  Justice  of  the  Peaice  or  other  coUectmg  officer  to 
the  plaintiff,  without  stipulating  at  the  time  that  it  is  to  be  kept  open  for  his  beneft. 
it  is  fimetMi  officio^  and  cannot  afterwards  be  levied  for  the  re-imburaement  of  said 
officer. 

Injunction  in  Decatur  Superior  Court.  Motion  to  dissolve  in 
vacation,  the  defendants'  ansvirerB  having  come  in ;  argument  had 
thereon  before  Judge  Warren  at  Chambers,  in  July,  1846,  and 
motion  allowed. 

For  the  fects,  as  disclosed  by  the  bill  and  answers,  and  the  errors 
assigned,  see  the  opinion  of  the  Supreme  Court 

Snbsd  &  Hays  for  the  plaintiff  in  error. 

No  Counsel  appeared  for  the  defendants. 

By  the  Qmrt. —  Lumpkin,  J.  delivering  the  opinion. 

The  plamtiff  in  error,  filed  his  bill  in  Decatur  County,  setting 
fiwtii  the  following  fiwjts.  That  on  the  18th  day  of  May,  1841, 
four  mall  Ji.fat.  were  issued  firom  the  Justice's  Court  of  the  513di 
Distrieti  G.  M.  by  Daniel  M.  Whaley,  then  the  acting  MagisMIt 
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of  said^  district,  in  favour  of  William  Williams ;  one  for  thirty 
dollars,  with  interest  from  the  1st  of  Jannary,  1840,  and  costs 
of  suit ;  one  for  eleven  dollars,  with  interest  from  the  same  date 
and  costs,  against  the  complainant  and  Absalom  Johnson;  the  other 
two  ^.  Jos,  were  against  Wilson  Ellis,  James  Donalson,  and  the 
complainant,  for  thirty  dollars  each,  with  interest  and  costs.  That 
the  two  last  executions  were  paid  off'shortly  after  they  were  issued, 
by  the  complainant, to  the  then  constable  of  Ihedistrict  That  about 
the  time  these  suits  were  commenced,  the  complainant,  by  his 
attorneys  Hays  and  Crossland,  placed  in  the  hands  of  Whaley, 
the  Justice  of  the  Peace,  a  large  amount  of  notes  amounting  to 
the  sum  of  one  hundred  and  fifty  dollars,  and  on  solvent  individuals 
residing  in  the  county;  a  sufficiency  of  the  proceeds  of  which, 
when  realized,  were  to  be  applied  to  the  satisfaction  of  the  two 
Ji,  /as.  against  complainant  and  Absalom  Johnson.  That  Whaley 
did,  in  fiu^t,  collect  the  larger  portion  of  these  assets,  and  more  than 
enough  to  discharge  the  balance  of  the  debt  to  Williams.  That 
in  addition  to  this,  shortly  after  the  executions  issued,  Howell 
Hoam,  the  bailiff  of  the  district,  advanced,  either  to  Williams  or 
Whaley,  twenty-four  dollars  and  fifty  cents,  to  the  credit  of  the 
complainant,  and  that  complainant  himself  handed  thirty  doDars 
to  Whaley  for  the  same  object.  That  Whaley  never  accounted  to 
him  but  for  ten  dollars.  That  Whaley  died  in  the  summer  of  1844, 
and  tliat  Caroline  Whaley  has  been  duly  qualified  as  the  admin- 
ktratrix  on  the  estate.  That  complaiiiant  has  no  receipt  horn 
Whaley,  either  for  the  cash  paid,  or  the  notes  d^xwited  id  has 
hands  fbr  collection.  He  trusted  that  Whaley  would  have  filed 
away  in  his  office  the  two  executions  against  himself  and  Johnson, 
•a  b^ng  fiiDy  paid  off.  That  there  were  no  other  judgments  or 
executions  in  the  hands  of  Whatey  against  him.  That  on  the  9th 
day  of  June,  1844,  William  Williams,  the  plaintiff  in  the  two 
executions  against  Johnson  and  himself,  transferred  the  same  to 
Maurice  Cloud  ;  and  that  they  have  been  levied  by  James  Rent, 
constable  of  the  district,  on  the  property  of  the  complainant. 
Cloud,  the  bill  alleges,  was  indebted  to  the  complainant  at  the  time 
he  took  the  assignment,  and  was  notified  by  complainant  that  he 
would  not  allow  him  to  set  off  this  indebtedness  with  these  execu- 
tions, for  the  reason  that  they  were  already  paid  off;  which  ha  is 
duorged  to  have  been  within  the  knowledge  of  Cloud. 

The  defendants,  in  their  answer,  denied  every  fiM:t  and  circuro- 
Mtance  M^iich  entitled  the  complainant  to  the  aid  of  a  Court   of 
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Chancery.  Maurico  Cloud  admitted,  that  he  purchaBed  the  two 
executions,  not  of  Williams  the  plaintiff,  but  of  Whaley  the  Jus* 
tice  of  the  Peace,  who  stated  that  he  had  before  that  time  ad- 
vanced the  money  due  thereon  to  Williams  out  of  his  own  pocket; 
and  to  save  a  circuity  of  assignments,  it  was  agreed  that  Williams 
should  transfer  directly  to  Cloud,  instead  of  to  Whaley,  and  Whaley 
to  Cloud.  Williams  admitted,  that  he  had  long  since  been  paid 
off  by  Whaley,  and  consented  to  make  the  transfer  to  Cloud,  to 
enable  Whaley  "  to  right  hwudfaut  ofAmeUP  It  does  not  appear 
from  the  answer  of  the  defendants,  that  there  was  any  understand- 
ing, at  the  time  Whaley  settled  the  executions  with  Williams,  that 
they  should  be  kept  open,  or  the  control  given  to  him  fer  his 
re-imbursement  Indeed,  from  the  minute  account  which  is  de- 
tailed of  what  transpired  between  all  the  parties  at  the  time,  it  is 
plainly  to  be  inferred,  there  was  no  such  agreement 

It  appears  from  the  record  sent  up,  that.  Amett  made  first  an 
affidavit  of  illegality  to  the  executions,  cm  the  ground  of  payment  \ 
and  that  the  judgments,  both  of  the  Justice's  Court  and  of  the 
Superior  Court,  upon  certiorari^  were  against  him. 

An  cnder  was  taken  at  Chambers  in  July,  1846,  calling  upon 
the  complainant  to  show  cause  on  a  given  day  therein  stated,  why 
the  injunction  should  not  be  dissolved,  on  the  ground  that  the 
equity  contained  in  the  bill  was  denied  and  frilly  sworn  off;  and 
upon  the  hearing,  the  rule  was  made  absolute,  and  leave  given  at 
the  same  time  to  the  complainant  to  amend  his  bilL 

Had  the  transcript  of  the  record  and  the  bill  of  excepttons  [1.] 
exhibited  nothing  further,  we  should  cheerfully  affirm,  as  wedo^ 
the  judgment  of  the  Court  below,  in  the  interlocutory  decree 
which  it  made.  It  would  seem,  however,  from  the  biD  of  excep- 
tions which  Judge  Warren  has  signed  and  certified  as  containing 
a  true  account  of  what  transpired  in  the  cause  before  him,  that 
there  were  other  points  made  and  adjudicated,  which  do  not  other- 
wise appear  than  in  the  bill  of  exceptions.  It  would  seem  that 
the  complainant  in  the  bill,  insisted  that  the  two  fi,  fas,  against 
Johnson  and  himself  were  ** killed**  by  the  satisfection  made  by 
Whaley  to  Williams;  and  that  consequently,  the  latter  liad  no 
right  to  give  the  control. 

And  in  the  judgment  of  this  Court  that  is  a  sound  position.  In 
Reed  against  Pruyn  and  Stoats,  1  John.  R.  427,  the  Supreme  Court 
of  the  State  of  New-York,  held,  that  a  Sheriff  cannot,  with  his 
own  money,  pay  the  plaintiff  an  execution  and  afterwards  lev^ 
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the  dame  out  of  the  property  of  the  defendant;  and  Chancellor  (then 
Ch,  J,)  Kent,  ii|  delivering  the  judgment  of  the  Court,  said — "  Such 
management  of  the  process  of  execution  by  the  officer,  is  not  to  bo 
permitted.  It  is  liable  to  infinite  abuse  and  oppression.  The  law 
has  long  since,  and  very  wisely,  guarded  against  such  application  of  its 
process.  Such  humanity  is  imposing,  but  it  may  be  turned  into 
cruelty.  Nothing  is  more  imp€yrtant  to  the  honour  of  the  adminis- 
tration of  justice,  than  that  the  officers  of  the  Court  should  not  use 
its  process  as  the  means  of  making  unequal  bargains,  and  taking 
undue  advantage." 

The  Chief  Justice  cites  the  case  of  WaUer  vs.  Weedale,  Nay, 
107,  where  it  was  laid  down  by  the  Chief  BaroHf  that  the  Sheriff 
on  Ji.  fa.  cannot  detain  the  goods  taken,  upon  an  execution  in  his 
own  hands,  and  satisfy  the  debt  of  his  own  proper  money,  ''  a 
grand  inconvenience  might  ensue  if  the  Sheriff  himself  might  de- 
t^  them;"  and  adds,  that  this  ancient  case  received  strength 
and  credit  in  Langdon  vs.  Wallis,  (1  LtUw.  ^89,)  when  it  was 
cited  as  good  law  by  such  counsel  as  Sergeants  Wright  and 
Lutwyche.  In  this  last  case,  it  was  observed,  that  the  law  requires 
of  Shorifis  a  strict  execution  and  observance  of  writs,  as  their 
authority  was  to  sell  the  goods,  and  this  doctrine  appeared  to  bo 
approved  by  the  decision  of  the  Court 

The  payment  then,  of  the  two  executions  to  Williams  the  judg- 
ment creditor,  by  Whaley  the  Magistrate,  (constituted  by  law,  pro 
hoc  vice  a  collecting  officer,)  not  being  a  conditional,  bdt  an  abso- 
lute discharge,  was  a  satisfaction  of  the  debts,  and  therefore,  the 
executions  were  spent  and  could  not  be  used  for  the  benefit  or  re- 
imbursement of  the  officer.  See  also  Millard  vs.  Canjield,5  Wend. 
R.  61 ;  Jackson  vs.  Anderson,  4  R,  474  ;  Swan  vs.  SaddlenUre,  8 
R,  676 ;  Armstrong  vs.  Garrow,  6  Cowen  R,  465. 

All  wo  can  do  then  is  to  remand  the  case,  with  this  distinct  de- 
claration of  opinion  upon  the  matter  of  law,  contained  in  the 
bill  of  exceptions. 
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No.  5. — GriDEON  Watson,  plaintiff  in  error,  vs.  Philip  McCarthy 

defendant  in  error. 

[1.]  To  charge  a  person  with  haring  the  Gonorrhea  ia  actionable,  aa  it  will  have  the 
eflect  to  exclude  him  either  wholly  or  partiallff  from  society :  ceruinly  from  all 
good  Boekiff. 

Slander.  From  Macon  Superior  Court.  Tried  before  Judge 
Warren,  October  Term,  1846. 

For  the  words  spoken,  &;c.,  see  the  opinion  of  the  Supreme 
Court. 

John  M.  Giles  for  the  plaintiff  in  error. 

Mr.  Giles,  for  the  plaintiff  in  error,  contended,  that  the  woif^ 
charged  do  not  impute  any  such  disorder  as  would  tend  to  exclude 
the  plaintiff  below,  from  society.  Mr.  Starkie  says,  ''  actions  for 
words  of  this  description  seem,  in  the  absence  of  special  damage, 
to  have  been  confined  to  the  charges  of  leprosy  and  lues  venerea,** 
He  states  the  general  rule  to  be,  that  the  action  "  is  confined  to 
the  imputing  those  disorders  which  are  so  infectious  in  their  nature^ 
and  pernicious  in  their  effects,  as  to  render  the  person  affected,  an 
object  likely  to  be  shunned  and  avoided."     Starkie  on  Slander,  97. 

Is  either  of  the  diseases  spoken  of  by  Mr.  Starkie  imputed  here  ? 
Leprosy  is  certainly  nbt  Lues  venerea  is  a  term  used  to  designate 
Syphilis  or  French  Pox.  Dunglison's  Med,  Die,  690.  So  the 
terms  "  venereal  disease^**  "  venereal  disorder,**  properly  denote 
Syphilis.  Dunglison*s  Med,  Die,  Title  "  Venereal  disease."  2 
Eherh*s  Prac,  Med.  503. 

The  disease  imputed  in  this  case  is  clap  or  gonorrhea.  This 
disease  and  syphilis  or  pox  are  different     2  Eb,  Pr.  Med.  491. 

There  are  cases  reported,  in  which  it  was  held  actionable  to 
impute  the  pox.  These  are  old  cases,  and  were  decided  when  the 
duoTBCter  of  these  diseases  were  little  understood,  when  they  were 
supposed,  or  xeallj  wore,  mooro  infi^etioas  than  they  now  are.  2 
Bb.  Pr.  MeJL  Mti  B9t^e.Amt^ 

But  the  Awmm  fllilnwilMilifMhi^^  difierent;  it  is  much 
lev  MbolicMi  ^N^^NHMHHM  }^^  <^^  afflicted  with  it 

i»  **  j^mmmt^jtimA&tml^^^^F  ^^^■Ki^-^dntagiou. 

It  i  )sed  moral  ton^lxudd^  m 
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contracting  a  disease  that  it  is  held  actionable  to  impute  it.  ,  It  is 
the  probability  of  a  man's  exclusion  from  society  on  account  of  the 
fear  of  contagixMy  which  the  law  recognises  as  an  injury.  In  lep- 
rosy and  the  plague,  no  moral  guilt  could  generally  be  involved. 
It  was  not  upon  the  ground  of  "  moral  tui*pitude  "  that  the  im- 
putation of  these  diseases  was  held  actionable.  It  was  not  upon 
the  ground  of  '*  moral  turpitude  "  being  chai'ged,  that  imputing 
these  diseases  was  held  actionable. 

William  H.  Robinson  for  the  defendant  in  error. 

•  Mr.  Robinson,  for  defendant  in  error,  maintained,  that  any  words 
which  import  the  charge  of  having  a  contagious  disorder,  are 
actionable  per  se,  and  that  the  words  in  this  case  import  such  a 
chcu-ge,  and  are  therefore  actionable.  3  Black.  Comm,  123;  9 
Bac.  Ahr.  45;  2  Term  R.  473;  Btarkie  <m  Slander,  97-8;  HoU  an 
Libel,22l;  Bouv.  Law  Die,  Title,  Slander;  3  Day  R,  312;  13 
Mass.  R.  252. 

Mr.  Starkie  (see  his  work  on  Slander,  97-8,)  lays  down,  that  any 
words  which  import  the  charge  of  having  tho  liies  venerea,  are 
actionable,  and  goTtarrhea  being  the  same,  as  we  contend,  any 
words  importing  the  charge  of  it,  involves  the  same  consequences, 
and  are  likewise  actionable.  Coop.  Die.  Tit.  Gonarr/iea  and  Ve- 
nereal; Hooper's  Die.  Tit.  Syphilis;  2  Eberle's  Prac.  Med.  491 

Whether  these  discjases  be  the  same  or  not,  they  are  generally 
understood  by  mankind  as  impoiting  tlic  same  thing.  Webster's 
Die.;  Walker's  Die;  Hoop.  Die.  Tit.  Syphilis.  If  the  words 
charged  are  susceptible  of  two  meanings,  or  are  used  in  a  double 
sense,  the  Courts  will,  after  verdict,  adopt  that  sense  which  will 
support  it.     Starkie  on  Slander,  51-5G. 

By  the  Court — Warner,  J.  delivering  the  opinion. 

This  was  an  action  on  the  case,  for  words  alleged  to  have  been 
spoken,  by  the  defendant  in  the  Court  below,  of  and  concerning 
the  plaintiff.  On  the  ti-ial  of  the  cause  the  jury  found  a  verdict 
for  the  plaintiff,  for  one  hundred  dollars.  The  counsel  for  the  de- 
fendant in  tlie  Court  below,  made  a  motion  for  a  new  trial,  on  the 
ground,  "  that  the  words  charged  in  the  second  count  of  the  plain- 
lift'^s  declaialion,  do  not  impute  to  tho  plaintiff  any  such  disorder 
""  would  tend  to  exclude  him  irom  society,  and  therefore  are  not 
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actionable /XT  *c/'  The  words  alleged  to  have  been  spoken  by  the 
defendant,  in  the  second  count,  are — "  You  are  a  clappy  d — d 
son  of  a  bitch,  and  have  been  rotten  with  the  clap  this  two  or 
three  years, "  inucndo,  that  the  plaintiff  had  the  gonorrhea,  &c. 
The  Court  below  overruled  the  motion  for  a  new  trial,  and  held 
the  words  to  bo  actionable  per  se,  whereupon  the  defendant  ex- 
cepted, and  now  assigns  the  decision  of  the  Court  below  for  error 
in  this  Court.  We  are  all  of  the  opinion  the  Court  below  decided 
correctly  in  overruling  the  defendant's  motion  for  a  new  trial,  on 
the  ground  stated  in  the  rule. 

To  charge  one  with  a  disease  which  would  wholly,  or  par*  [L] 
daUy,  exclude  him  from  society,  is  actionable.  Starkie  on  Skmder^ 
97,  98,  99.  Mr.  Starkie  says,  "  actions  for  words  of  this  descrip- 
tion, seem,  in  the  absence  of  special  damage,  to  have  been  con- 
fined to  charges  of  leprosy  and  lues  venerea. 

A  distinction  was  attempted  to  be  drawn  by  the  plaintiff  in  error, 
between  lues  venerea  and  gonorrhea,  contending  that  the  latter  was 
of  milder  character,  and  a  different  species  of  disease.  In  actions 
of  slander,  it  will  be  recollected,  words  are  to  be  taken  in  their 
common  acceptation  ;  in  the  sense  in  which  those  to  whom  they 
are  addressed  understand  them. 

The  disease  imputed  to  the  plaintiff  by  the  defendant,  no  one 
could  fail  to  understand ;  and  if  he  was  in  the  condition  which 
the  defendant  declared  him  to  have  been,  we  are  of  the  opinion  it 
would  partiaUi/f  if  not  wholly,  exclude  him  from  society ;  it  woul^ 
most  certainly  exclude  him  from  all  good  society,  Mr.  Starkie,  at 
page  99,  after  speaking  of  the  charges  of  leprosy  and  lues  venerea^ 
remarks,  ''without  citing  the  disgusting  string  of  cases  upon  this 
sabject  with  which  the  older  reports  abound,  it  may  be  deemed 
Bufiicient  to  observe,  that  whenever  it  can  be  collected  from  the 
circumstances,  that  the  speaker  intended  the  hearers  to  understand 
that  the  person  spoken  of,  was  at  the  time  of  speaking,  afflicted 
with  either  of  the  disorders  above  mentioned,  an  action  may  be 
maintained." — Sterling  vs.  Adams  andwifey  3  Day  R.  312. 

Let  the  judgment  below  be  affirmed. 


» 
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No.  6. — Benjamin  F.  Newsom,  plaintiff  in  error,  r*.  The  State 

OF  Georgia,  defendant  in  error. 

[1.]  Under  the  326th  section  of  the  14th  Division  of  the  Penal  Code,  no  entry  of  notte 
protect  shall  be  made,  after  a  case  is  submitted  to  a  jury,  except  by  the  consent  of 
the  defendant.  A  case  is  submitted  when  the  prisoner  has  been  arraigned — the  pL^ 
of  not  guilty  filed  —  and  the  jury  empanelled  and  sworn. 

Indictment,  and  nol.  jrroi,  entered.  Macon  Superior  Court. 
Judge  Warren  presiding,  October  Term,  1846. 

For  the  grounds  of  error,  see  the  opinion  of  the  Supreme  Court, 

Miller  for  the  plaintiff  in  error,  whflo  submitting  his  brief,  was 
stopped  by  the  Court 

McCay  representing  Patterson,  Solicitor  General  for  the  State. 

By  Hie  Court — Nisbet,  J.  delivering  the  opinion. 

The  plaintiff  in  error  was  indicted  in  the  Couit  below ;  he  was 
arraigned  and  plead  not  guilty,  and  a  jury  was  impaneled  and 
sworn  to  try  him.  The  Solicitor  General  read  the  indictment  to 
the  jury  and  opened  the  case  to  them,  and  then  tendered  the  war- 
rant by  wliich  the  accused  was  arrested,  which  being  upon 
demurrer  rejected,  the  State  having  no  other  testimony,  the  de- 
fendant moved  the  Court  that  a  verdict  of  not  guilty  be  entered, 
which  was  refused,  and  the  Solicitor  General  was  permitted  by  the 
Couit  to  enter  a  noUe  prosequi,  and  the  Jury,  was  discharged. 

The  plaintiff  in  error  now  comes  hither,  and  says  the  Court  erred 
in  refusing  the  motion  for  a  verdict  of  acquittal,  and  also  in  per- 
mitting the  bill  of  indictment  to  be  nol-prosed  without  the  consent 
of  the  defendant 

This  question  is  to  be  determined  upon  a  construction  of  our 
own  statute.  In  the  326th  section  of  the  14th  Division  of  the 
Penal  Code,  it  is  enacted,  that  ''  no  noHh  jnrosequi  shall  be  enteied 
on  any  bill  of  indictment  after  the  case  has  been  submitted  to  a 
jury,  except  by  the  consent  of  the  defendant"     Prince,  661. 

[1.]  The  question  is,  whether  this  case  vhu  submitted  to  the  jury 
in  the  sense  of  this  Act,  or  not  —  if  it  was,  then  the  Court  erred  in 
permitting  the  nolle  prosequi  to  be  entered,  the  defendant  not 
'UXDsenting.     We  think  it  was. 
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We  think  this  statute  was  inteiuied  to  reetrict  the  lanre  Hcenw 
which  the  Crown  in  England  anJ  the  State  here  exerrtsed,  as  to 
the  right  of  ^missing  prosecutions  with  a  Tiew  to  re-commencinsr 
under  more  &Tourable  drrumstances.  Defective  testimoDT,  an 
unfiivourahle  jury,  prejudice,  passion,  afanost  an  j  circamstance,  was» 
for  years  in  England,  seized  br  the  Crown  as  a  pretext  for  aol- 
pranrng  indictments;  and  the  subject  was  harassed,  not  unfine- 
quently,  ¥rith  many  and  bitter  penecutions;  and  often,  when 
£ivourable  opportunity  ofiered,  convicted,  in  deispite  of  innocence. 
Originally  we  know,  in  England  all  the  advantages  were  in  favocr 
of  the  Crown,  and  aD  the  wrong  and  oppression  upon  the  subject. 
Not  so  now,  however ;  our  Legislature  has  put  the  rights  of  the 
citizen  in  this  regard  beyond  the  caprice,  or  passion,  or  cormp- 
tion  of  the  State.  It  intended  to  provide,  diat  when  an  indictment 
against  a  citizen  was  smlnmitied  to  a  jury,  that  he  should  then  and 
there  and  by  that  jury  be  tried.  The  only  thing  for  us  to  de^ 
termine  is,  what  is  meant  by  submitting  a  case  to  a  jury.  If  this 
case  was  nhmiited^  then  the  moRt  prottqwi  could  not  be  entered 
without  the  consent  of  the  defendant,  and  if  it  could  not  be  ao 
entered,  then  we  hold  the  defendant  had  a  right  to  have  Uie  case 
passed  upon  by  the  jury,  and  that  the  jury,  in  the  absence  of  afl 
evidence  of  guilt,  would  have  been  compelled  to  find  a  verdict  of 
acquittaL 

The  idea  of  counsel  for  the  defendant  in  eror,  seems  to  be  ddk : 

submission  of  a  case  to  the  jury,  is  an  entire  aband<inment  of  it  to 

them,  which  occurs  only  miien  die  evidence  has  been  coodnded 

and  the  eiMirt  has  summed  it  up  and  given  its  charse  and  sent  tW^ 

out  to  find  the  issue.     This  constmction  would  leave  the  defendant 

in  a  worse  condition  as  to  the  right  of  the  State  to  enter  die  neOe 

proiequi^  than  he  was  in  before  the  statute,  for  according  to  tiik 

construction,  die  bill  may  be  mtd^prated  at  any  time  before  the  jury 

is  sent  out.    If  left  to  a  mere  verbal  critidsm,  we  dboold  sar,  that 

iuhmiUing  is  die  act  of  presenting  a  case  to  the  jury  dnoodi  die 

pleadings  and  evidence,  and  that  die  submission  is  as  perfect  when 

that  process  begins  as  when  it  condndes.     The  proceeding  in 

England,  upon  trials  for  misdemeaiMRS  as  wefl  as  for  hi^ier  oOni- 

ces,  seems  to  be  as  follows — The  sheriff'  having  returned  into 

Court  the  panel  of  die  jury,  and  the  time  for  trial  having  arrived, 

die  derk  caUs  the  jury  on  their  panel,  enjoining  them  to  answer 

to  dieir  names  **  upon  pain  and  peril  that  shaD  fell  diereon.'' 
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this  is  done  the  clerk  of  the  arraigns  calls  upon  the  prisoner,  inform- 
ing him  that  the  "  good  men  he  shall  now  hear  called,  are  tlioso 
which  are  to  pass  "  between  himself  and  the  King,  and  notifying 
him  at  the  same  time,  that  if  he  has  cause  of  challenge,  ho  must 
challenge  them  "  as  they  come  to  tlie  book  to  be  sworn,  aad  be- 
fore they  are  sworn."     1  Chitty  Crim.  Law,  433. 

This  is  the  proper  time  to  exercise  the  right  of  challenge,  and 
accordingly  now  fdllow  the  different  forms  of  chalfenge.  When 
this  is  gone  through  with,  the  jury  in  the  box  and  sworn — the 
defendant  having  previously  been  arraigned  and  plead  not  guilty — 
the  clerk  calls  to  the  prisoner  and  bids  him  hold  up  his  hand  ;  he 
then  addresses  the  jury  in  these  words  :  "  Look  upon  the  pris- 
tmer  you  that  are  sworn,  and  hearken  to  his  cause.  "  (He  then 
reads  the  indicttnent  and  proceeds  as  follows :)  "  Upon  this  indict- 
ment he  hath  been  arraigned,  upon  this  arraignment  he  pleaded 
not  guilty,  and  for  his  trial  hath  put  himself  Upon  God  and  the 
country,  which  country  you  are ;  so  tltat  your  charge  is  to  inquire 
whether  ho  be  ^ilty  of  the  offence  whereof  he  stands  indicted,  or 
not  guilty,"  &c. 

Now,  this  is  what  we  understand  by  cfiarging  the  jury  with  the 
ckse,  or  submitting  the  case  in  cJuirge  to  tJie  jury.  They  are  thus 
charged  to  make  inquiry  into  the  truth  of  a  fact  alleged  on  one 
side^'and  denied  on  the  other,  and  all  things  being  rea^y  for  the 
trial,  the  clerk  concludes  his  charge  to  the  jury  with  the  words 
**hear  your  evidence."  1  Chitty  Crim.  Lato,  452,  The  cro\^ 
officer  then  opens  the  case  with  an  address  to  the  jury,  and  the 
evidence  is  given.  Now,  in  the  judgment  of  this  Court,  when  a 
case  is  given  in  charge  to  a  jury  in  England,  it  is  submitted  to  a 
jury  in  Georgia,  Some  of  the  mere  foi'fnahties  of  submitting  a 
case  in  England,  are  not  observed  with  us  ;  yet  the  essential  steps 
in  the  progress  to  the  submission  are  the  salne,  to  wit :  the  arraign- 
ment, plea  of  not  guilty  entered,  the  impaneling  and  swear- 
ing a  jury.  The  formal  charge  of  the  clerk  to  the  jury  in  our 
practice  is  omitted.  And  when  these  things  are  done  here,  to  vrit : 
the  arraignment,  the  entering  of  the  plea,  the  impaneling 
and  swearing  —  when  die  jury  and  the  Court  are  ready  to  hear 
the  argument  of  counsel  and  the  evidence,  we  think  the  case  is 
submitted.  In  the  case  before  us,  more  than  this  was  done,  the 
Solicitor  General  had  opened  the  case,  the  indictment  had  been 
read  and  evidence  tendered.  The  case  being  in  our  opinion  sub- 
"  *lted,  the  Court  could  not  order  the  biU  to  Ix?  nol-prosed  without 
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the  consent  of  the  defendant.  What  then  was  to  bo  done  with  the 
easel  we  answer,  the  Court  had  no  power  to  discharge  the  jury 
and  put  the  defendant  again  upon  trial,  and  there  being,  as  tlie 
record  shows,  no  evidence  of  guilt,  the  Court  should  have  ordered 
a  verdict  of  acquittal. 

Let  the  judgment  of  the  Court  below  be  reversed. 


No.   7  —  James   P.   Guerry,  plaintiff  in  error,   rs.   Thomas  J. 
Ferryman  and  John  Dexnard,  defendants  in  error. 

[l.J  If  A,  Oft  Iioir  of  C,  rccorers  of  B,  the  adminintmtnr,  a  j<ifl!!in«^nt  for  ha  rliytribu- 
tivc  Khare,  and  afterwords  sues  D,  aa  security  oo  ibe  aiiuiini^tratioo  bond,  and  ^el8  m 
judpiicnt  fiir  a  less  £>udi  against  him  and  collects  the  eanir,  the  first  judgiuent  is  not 
merged  in  the  latter;  and  the  payment,  in  fall,  of  the  latter,  docs  not  (j|ieFaie  as  an 
extinguishment  of  the  former,  but  as  tatiafaetwm  pro  ianio  omlf*  k 

In  Equity  from  Sumter  Superior  Court.  Tried  before  Judge 
Warren,  November  Term,  1846. 

For  the  facts  and  circumstances  of  the  case  and  the  error 
assigned,  see  the  decision  of  the  Supreme  CourL 

Sullivan,  Guehry  &  Hill,  for  the  plaintiff*  in  error. 

In  support  o{  plaintifi^s  equity,  Mr.  Hill  cited  MUehdl  tb.  Old' 
field,  4  Term  IL  123;  Simjwm  vs.  Hart,  14  Jo/m,  R,  63. 

The  Court  erred  in  overruling  tesdmoiiy,  that  the  decree  aeraiiMt 
Ferryman  was  not  read  in  evidence  in  the  cause  against  I>urfaam, 
but  that  the  record  thereof  was  reiected  for  misdescriDtioii.  1 
Gread.  Ev.  670;  Seddon  vs.  Tuieh,  6  Term  R.  608;  WdMfUr  n. 
Lee,  5  Mom.  R.  334 ;  Raree  vs.  Farmer,  4  Term  R.  146. 

The  Court  erred  in  rejecting  testimony  offered  to  pmrc  dot 
Durham  had  been  indemnified  by  Ferryman,  and  in  its  charge  to 
the  jury.  1  Greeid.  Er,  563 ;  14  John.  R.  81 ;  CnM^aturM  E^r. 
vs.  Murdoch,  4  McConrd,  217;  Cam.  Big.  Edtappd  B.;  HhtU^m  ads. 
CwreUm  Ordmary,  3  McCard,  412;  Lyh  vi.  Caldwell,  e€.aL9~ 
Card,  225;  17  Ma*$.  R.  482;  2  SmM\  Leading  Ctue^ 
Baiktf9  R.  348;  ^  Ala.  R.  {new  9ene$)  430. 
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Brown  for  the  defendant  in  error,  replied  and  cited  1  Chit,  PL 
233;  Livingston  Ys.  Bishop,  1  JoJtn.  R.  290;  Rawson  vs.  Turner^ 
4  John.  R.  470;  Drake  vs.  Mitchell,  et  al.,  3  Eaat^s  22.  258;  6 
Wheeler*s  Amer.  Cam.  Law,  280,  287. 

By  the  Court — Lumpkin,  J.  delivering  the  opinion. 

James  R.  Lowery  departed  this  life  intestate,  in  1836>or  *?,  leav- 
ing, as  it  is  alleged,  a  considerable  estate.  James  P.  Guerry 
intermarried  with  Mary  Ann  Lowery,  one  of  the  daughters  of  the 
deceased,  and  thereby  became  entitled  to  a  distributive  share  of 
the  estate.  Thomas  J.  Ferryman  took  out  letters  of  administra- 
tion upon  the  estate  of  Lowery  in  the  county  of  Twigg^s;  Hardy 
Durham  and  Reuben  A.  Nash  uniting  with  him  as  his  securities 
in  a  bond  of  seventy  thousand  dollars. 

In  a  bill  filed  by  Guerry  and  others  of  the  legatees,  against  Fer- 
ryman the  administrator,  to  recover  their  share  of  the  net  surplus 
of  Lowery's  estate  in  his  hands,  there  was  found  to  be  due  Guerry 
in  right  of  his  wife,  two  thousand  forty-eight  dollars  and  sixty- 
four  cents.  Ferryman  absconded  without  satLsfyihg  this  decree, 
and  suit  was  brought  by  Guerry  and  othera  of  the  beirs,  against 
Hardy  Durham,  one  of  the  securities  in  the  administration  bond, 
in  a  separate  action.  In  this  action,  the  jury  found  for  Guerry 
only  about  eight  hundred  dollars. 

In  the  course  of  Ferryman's  ^ministration  upon  the  estate  of 
Lowery,  Guerry  became  the  purchaser  of  property  at  one  of 
the  sales,  to  the  amount  of  nine  hundred  and  eighty-eight  dollars 
and^flfty  cents,  ibr  which  he  gave  his  three  promissory  notes  to 
Ferryman  as  administrator.  An  action  has-  been  brought  in  Sumter 
Superior  Court  upon  these  notes,  in  the  name  of  Thomas  J. 
Ferryman  the  payee,  for  the  use  of  John  Dennard.  To  this  ac- 
tion Guerry  proposes  to  set  off  the  balance  of  the  decree  in  his 
favour  against  Ferryman  as  administrator  of  Lowery,  afler  deduct- 
ing therefrom  the  amount  collected  by  him  .in  the  suit  on  the  bond 
against  Durham  the  security.  And  he  has  filed  his  bill  for  the 
purpose  of  letting  him  into  this  defence. 

[1.]  Dennard  Sie  usee,  in  answer  to  the  bill  and  by  way  of  estop- 
pel, insists  that  every  liability  of  Fen*yman  to  Guerry,  including  the 
decree  in  his  fiivour,  was  determined  in  the  action  on  the  bond 
against  Durham  the  security.  And  that  the  recovery  against  Dur- 
^"m  and  satisfaction  thereon,  is  a  bar  to  Guerry's  plea  of  set  ofil 
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On  the  ocfaer  hand,  it  is  oooteiided  by  Gnernr.dKtt  die  obIj 
made  in  the  suit  on  die  bond,  was  ilie  amoom  of  Dmkam  s  Balxfily 
as  secorkj;  and  tliat  the  pcerioiis  decz«e  agauasi  Perrjman  was 
not  at  all  involYed  in  the  snhBeqneot  htigatkn. 

After  the  pleadings  and  eridenoe  were  g«ie  diroagh,  the  Cosit 
charged  the  jurj,  that  where  diexe  is  a  judgment  against  an  ad- 
ministratCR',  in  &¥oiir  of  an  heir  at  law  for  his  <fistzibiitiTe  ihaio 
of  an  estate,  diat  a  sohseqiient  judgment  against  the  aecmiti  cm 
the  adnunistratioD  bond,  in  &¥oiir  of  said  heir,  lor  hit  discnbaOre 
share,  is  condosiTe  evidence  of  die  amotut  due  on  ihe  fiist  judg- 
ment, at  the  time  of  the  recoronr  ff  die  second  judgsient,  and  daC 
the  payment  of  die  latter,  by  the  secmity,  operates  as  a  fidi  dis- 
charge of  die  administrator  from  die  first  judgment,  ahhongh  &e 
first  judgment  against  die  administrator  be  for  a  much  larger  snn 
than  the  second  judgment  against  die  secuity.  To  which  charge^ 
the  defendant  in  the  actioo  at  law  below  and  complainant  in  &e 
bill,  excepted. 

Was  the  objection  to  the  instractioiis  of  the  Cooit  weO  tafceat 
we  consider  die  point  a  very  plain  one.  In  die  case  of  BrjMaf  4r 
BeaUys.  Owen  and  tafe,  1  Kdly  IL  355,  dns  Court  held  dot  a  de- 
cree against  a  guardian,  (and  the  same  doctrine  applies  to  an  ad- 
ministrator,) is  only  prima  JtEoe  endenee  of  a  defastarit  as  agazmEt 
the  security,  not  condusive;  and  that  said  decree  was  subject  to 
be  rebutted  by  counter-testimony  in  bdialf  of  die  security,  who 
will  be  permitted  to  inquire  ah  arigmtj  inti^  the  justice  of  the 
decree. 

But  while  this  deooo  is  only^rina  /ade  eridenoe  against  the 
security,  it  is  comdmnre  against  the  principal  himself.  Concede  that 
it  has  been  obtained  by  collusion  between  the  heir  and  die  admin- 
istrator, whfle  it  is  liable  to  be  scrutinized  and  scaled  by  the  secu- 
rity, the  mouth  of  the  principal  is  shut;  he  ^nnot  gainsay  the 
amount.  And  so  ftu*  from  Us  being  law,  that  the  recorery  on  the 
bond  against  Durham  was  comdmait€  of  die  amount  owing  by  Fer- 
ryman to  Guerry  at  that  time,  k  is  mo  evidmce  ukaUztr  rf  iiai 
/act.  On  the  contrary,  the  decree  in  &Tour  of  Gruerry  against  Fer- 
ryman, is  the  highest  and  only  eridence  of  Ferryman's  indebtedness 
to  Guerry.  And  the  amount  collected  of  Durham  on  the  bond,  is 
only  a  sadsfiicdon  pro  tamto  of  the  prerious  decree  against  the 
principaL 

The  judgment  below  miut  be  ravened. 
9 
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No.  9d — ^Adm'r  of  Shbphbkd  Grebn,  deceased,  plaintifif  in  error  ys* 

Nbedham  Bkyant,  defendant  in  error. 

[1.]  If  A  agnes  to  buy  a  plantation  for  B,  and  B  agrees  to  pay  A  what  he  giToa  for  it, 
and  A  repreaenta  to  B  that  he  gare  three  thousand  dollars  for  it,  when  ii^faet  he  paid 
a  less  sum,  and  B  pajrs  him  three  thousand  dollars,  an  action  on  the  case  will  lie  in 
fitTour  of  B  against  A,  for  the  deceitful  and  lalse  repiesentation. 

Case  for  Deceit.  Brought  by  defendant  in  error  against  Uie 
plaintiff's  intestate.  From  Lee  Superior  Court  Tried  before 
Judge  Warrbn,  November  Term,  1846. 

For  the  facts  of  the  case,  see  the  opinion  of  the  Supremo  Court. 

Sturgis  for  the  plaintiff  in  error. 

Lyon  for  the  diefendant  in  error. 

9^  the  Court — Nisbet,  J.  delivering  the  opinion. 

The  declaration  in  this  case  alleges,  that  the  plaintiff  and  the  dep" 
fendant  were  brothers-in-law;  that  the  plaintiff,  residing  at  the  time 
in  the  coimty  of  Burke,  was  desirous  of  removing  to  some  of  the 
southwestern  counties,  and,  in  consideration  that  he  would  move 
to  the  county  of  Lee,  where  the  defendant  resided,  he,  the  defend- 
ant, proposed  to  him  that  he  would  purchEise  a  plantation  there, 
owned  by  a  man  naified  Andrew^  for  him,  (the  plaintiff,)  and  that 
he  should  have  the  plantation  at  the  price  that  the  defendant  might 
be  compelled  to  pay  for  it ;  that  the  plaintiff,  in  order  to  be  near  his 
brother-in-law,  and  to  have  the  comfort  and  satisfaction  of  his  so- 
ciety, and  confiding  in  his  good  intentions,  acceded  to  the  proposi- 
tion. That,  some  time  after  this  understanding  was  entered  into,  the 
defendant  informed  him  that  he  had  bought  the  plantation,  and  that 
he  and  his  brother  had  paid  for  it  about  the  sum  of  three  thousand 
dollars ;  and  that,  confiding  in  the  truth  of  this  statement,  he  exe- 
cuted to  the  defendant  and  his  brother,  his  notes  for  some  twenty- 
seven  hundred  dollars,  which  he  paid.  That  the  representation  o^ 
defendant,  that  he  had  paid  three  thousand  dollars  for  the  land,  was 
false  and  fraudulent.  That  the  defendant  had  paid  for  it  only 
some  twenty-two  hundi'cd  dollars,  and  that  he  knew  that  his  state- 
"bout  the  price  paid  for  the  land,  were  false ;   that  they 
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were  made  to  deoehne  and  defimd  &e  pluatiC  did  ifaft  Ae 
tiffwM  dimaged  die  «im  of  fiftgen  hmJiwI  doDmL    TocUBde- 
ciartion  the  defeedant  demuni«l,  opoa  Ae  ground,  dt  the 
tiflf's  wrk  oontuned  no  canse  of  acDon ;  in  oAer 
ropieacmaticps  made  by  the  driliiiljnl,  woold  noc 
ftrdeeeit. 

The  Comt  ofeiraled  the  demnrTer.andcAaf  a 
Much  diwcnawion  waa  had  at  bar  upon  the  character  of  &e 
or  agreement  enteied  into  between  dKae  pailiffi,  as  set  fttth  in  &e 
declaration.    On  one  side  it  is  daimed  to  be  valid,  and  cm  the 
void  lor  want  of  coosideralkm.    We  do  not  find  it  nccgawi 
the  view  we  take  of  this  subject,  to  detenaine  wiiethei  k  be 
BmudepacL 

It  was  argn^  bj  the  defisndant's  eoonsd,  wtth  mnch  [  1.] 
earnestneas  and  abifitj,  that  the  defendant  in  the  C<mtn  below, 
(Green,)  was,  in  the  case  made  by  die  writ,  the  Toomtarj  agent  of 
the  plaintifl^  to  purchase  the  hnd  of  Andrews ;  and  that  as 
having  entered  apon  the  duties  ***"*«*»^,  he  was  bound  to 
diem  in  good  &idi ;  and  if  by  hb  miafeaaance  any  inimj 
crue  to  the  plaintiff,  be  was  bound  to  make  it  good  to  bin.  We 
recognise  this  positioo,  and  cannot  donbt  hot  dot  it  is  good  law. 
The  state  of  the  pleadings,  however,  forbids  iss  appficssioQ  in  this 
case,  for  this  is  an  action  on  the  case,  with  one  special  coont,  to  re- 
cover damages  for  deceit  practiced  by  the  defendant  en  d»e  p!aie> 
tiff.  We  do  not  question  but  that  an  action  fer  money  had  and  re- 
ceived, would  wen  lie  upon  the  princ^les  just  now  adverted  to;  bet 
this  is  not  that  action.  We  are  to  detenmne  whether  the  actioB 
on  the  case  for  deceit,  can  be  snsfained  upoe  the  fects  avened  ie 
die  plaintiff's  dedaratioe;  that  is,  whether  the  felse  and  frmilalrl 
■eprosentation,  knowingly  made  by  die  defendant,  t«M4.M>g  tii^ 
amoinit  of  asoney  paid  fin*  the  hmd,  is  a  good  ^"r'niim  fer  this 
eetion;  we  dunk  it  is. 

ThepondoB  assumed  bydiecoonael  fer  die  defeedaet  in  this 
case,  is  better  stated  in  die  language  of  Graae,  J.  in  die  great  caae 
ef  Padey  va.  Fnemam^  lepoiled  in  3  T.  JK.  54,  dmn  any  which  I 
have  at  command  In  enumerating  instances  in  which  die  action 
win  not  fie,  Mr.  Jeatioe  Groae,  in  the  diasentieBt  opinioo 


which  he  gave  in  diat  case,  says :  ^Thatif  the  assertion  be  a  eedr 
saBsrtion,  it  is  diat  sort  of  tmsrcpiesentatioii,  the  tmdi  of  whidi 
does  not  lie  alone  mrariy  in  the  knowledge  of  the  defendant,  b^ 
laay  be  iw|Hired  into^  and  die  plaintiff  is  bound  so  to  do^ 
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cannot  recover  a  damage  which  he  has  suffered  by  his  laches."  It 
is  contended  by  counsel  for  the  defendant,  that  the  statement  made 
by  Grreen,  that  he  and  his  brother  gave  three  thousand  dollars  for 
the  land,  when  in  fact  he  gave  only  twenty-two  hundred  doUars, 
was  a  nude  assertion;  that  this  was  a  mere  misrepresentation^  the 
truth  of  which  did  not  lie  alone  in  his  knowledge,  and  that  plain- 
tiff was  bound  to  inquire  into  it ;  and  failing  to  do  so,  if  he  has  suf- 
fered damage,  it  was  owing  to  his  own  laches,  and  therefore  he  can- 
not maintain  this  action.  It  is  conceded  that  there  is  a  class  of 
lies,  voluntary,  aimless,  yet  weak  and  wicked  lies,  that  do  not  give 
rise  to  an  action.  The  learned  judge,  whose  opinion  is  quoted 
above,  proves  this,  in  his  able  review  of  the  authorities  upon  this 
subject.  But  these  very  cases  go  upon  the  principle  that  the  fact 
stated  is  not  pecuHarly  within  the  knowledge  of  (be  defendant,  or 
that  the  defendant  did  or  did  not  know  the  Statement  to  be  false, 
or  that  the  plaintiff  had  equal  opportunities  of  knowing  its  truth  or 
fals}tyi«^th  the  defendant.  What  is  meant  by  what  is  termed  in 
Jb^  'books  a  nude  assertion^  or  a  naked  lie?  Take  the  definition  of 
•t/^fok  EbgHsh  judge,  unsurpassed  in  the  annals  of  his  country's  juris- 
prudence by  any  man  living  or  dead,  Mr.  Justice  BuUer  — "  / 
(says  this  able  jurist)  dejlne  a  naJced  lie  to  he,  saying  a  thing  which  is 
false,  hnovnng  or  not  knovjing  it  to  he  so,  and  toithout  any  design  to 
injure,  cheat,  or  deceive  a  person, "  How  does  the  misrepresenta- 
tion in  this  case  tally  with  this  definition  ?  Let  us  look  into  it. 
First,  there  is  an  agreement  between  the  parties  that  the  defend- 
ant should  buy  the  land;  this  agreement  had  its  origin  in  the  ties  of 
relationship  and  the  trust  of  friendship.  The  plaintiff  assumed  to 
take  the  }and  at  what  the  defendant  might  be  compelled  to  pay  for 
it;  he  was  voluntarily  the  agent  of  the  plaintiff  to  buy  the  land 
upon  the  best  terms  practicable  for  his  benefit.  And  what  does  he 
do  ?  Buys  the  land  at  twenty-two  hundred  dollars  and  represents 
to  the  plaintiff  that  he  gave  three  thousand.  The  plaintiff,  true  to 
his  part  of  the  agreement,  and  still  confiding  in  the  defendant,  exe- 
cutes his  notes  for  twenty-seven  hundred  dollars,  and  at  maturity 
pays  them.  The  defendant  knew  better  than  the  plaintiff  what  he 
gave  for  the  land ;  the  representation  was  wilfully  false ;  it  was 
made  for  his,  the  defendant's,  benefit ;  he  was  interested  in  it;  by  it 
he  pocketed  some  five  hundred  dollars  of  the  plaintiff's  money. 
Shall  it  be  said  that  the  truth  of  the  statement  might  have  been  in- 
quired into  by  the  plaintiff,  and  if  damnified  it  was  the  result  of  his 
%    The  plaintiff  had  not  the  same  or  equal  means  of 
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knowing  the  truth  with  the  defendant ;  he  was  the  principal  actor, 
the  prime  agent  in  the  transaction.  The  lie,  too,  to  use  again  the 
language  of  Buller, '"  was  coupled  with  some  dealing  "  between 
him  and  the  plaintiff.  And  whether  the  agreement  be  valid  in  law 
or  not,  it  must  be  looked  to  as  afact^  as  part  and  parcel  of  the 
whole  transaction,  in  determining  the  character  of  this  lie.  The 
plaintiff  was  thrown  off  his  guard  by  this  agreement ;  the  defend- 
ant had  pledged  himself,  volimtarily,  to  fair  dealing.  With  what 
semblance  of  law  or  equity  shall  he  now  come  into  court  and  say 
to  the  plaintiff,  I  only  told  you  a  naked  lUf  and  therefore  you  can- 
not maintain  your  action.  So  far  from  its  being  a  naked  lie,  it  was 
a  lie  coupled  with  an  interest,  and  clothed  with  all  the  attributes 
of  selfishness,  deceit,  and  falsehood.  In  our  judgment  this  caso 
does  not  belong  to  that  class  of  cases  which  constitutes  the  excep- 
tion of  Justice  Grose. 

But  we  will  inquire  fiirther  into  the  law  of  deceit,  as  .applicable 
to  this  cause.     In  the  early  cases,  it  was  held  necessary  that  the 
party  making  the  affirmation,  should  be  a  party  to  the  oontnict^ 
and  that  there  should  be  a  promise,  express  or  implied,  that  die ' 
fact  is  true  which  is  misrepresented.     See  3  T.  R,  52  a  65  and 
cases  there  cited.    If  this  were  now  the  rule,  the  defendant  would 
bo  liable  to  the  action ;  for  his  fraudulent  representations  grew  out 
of  a  matter  of  agreement  between  bimself  and  the  plaintiff,  touch- 
ing the  purchase  of  the  land,  and  in  my  opinion  amounted  to  a 
promise  that  the  fact  misrepresented  was  true.    He  had  before 
undertaken  that  the  representation  should  be  true.  Now,  however, 
the  action  will  lie  for  a  false  affirmation  touching  the  credit  of  a 
third  person,  when  the  person  affirming  has  no  interest  to  misrep- 
resent, by  which  another  is  injured.     This  position  was  taken  and 
held  by  the'Court  in  Pculey  vs.  Freeman,  3  71  R.  51.     iTiat  case 
was  brought  to  recover  damages  upon  the  fklse  affirmation  of  the 
defendant,  that  one  Falch  was  "safely  to  be  trusted  and  given 
credit  to."    The  action  was  sustained  by  Lord  Kenyon,  and  Buller 
and  Ashurst,  Justices. — Grose  J.  dissenting.     It  is  worthy  of  re- 
mark, that  Mr.  Justice  Grrose  himself  admits;  that  if  there  be 
daannum  cum  injuria,  the  action  may  be  maintained;  his  dissent 
was  put  upon  the  ground  that  in  that  case  there  was  fraud  but  no 
injury.    The  doctrine  asserted  in  Pasley  V9.  Freeman,  is  now  well 
settled  both  in  England  and  America.     See  1  EaU,  318;  2  EaH, 
92;  8   Vei.  Sf  Bea.  110;  5  Bos.  if  PuU.  241;   1  Days'  R.  28 
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7  Cra$ich,  R.  92;  17  Mom.  182;  6  Johm.  R.  181;  6  Cawm,  346; 
2  Wendea,  385;  7  Wenddl,  1. 

The  foundation  of  this  action  is  fraud  and  deceit  in  the  defend- 
ant, and  damage  to  the  plaintiff.  Fraud  without  damage,  or  dam- 
age without  fraud,  gives  no  cause  of  action,  but  when  these  two 
concur  an  action  lies.  3  Bul$t.  95.  And  even  if  the  party  has  ne 
interest  in  his  iniquity— -if  he  profits  nothing  by  his  misrepresen- 
tation, he  is  still  liable;  for  that  only  proves  his  malice  to  be  the 
greater.  Much  more  is  he  liaUe,  if  as  in  the  case  now  being  con- 
sidered, he  is  interested  in  his  iniquity,  and  realises  a  handsome 
profit  upon  his  villainy.  Here  there  is  an  union  of  fraud  and  dam- 
age— a  false  assertion,  a  knowledge  of  the  falsity  of  the  fiict  star 
ted,  and  an  interest  in  the  results  of  the  statement  The  record 
shows  all  these  things,  and  the  demurrer  admits  the  record  to  be 
tme.  And  here  we  might  rest  our  judgment ;  but  there  are  yet 
flomp  principles  relevant  to  this  case  to  which  it  may  be  well  brief- 

'  ?^Bia«  inference  of  fraud,  (says  Chancellor  Kent)  is  easily  and 
*;9lmHlt  Inevitably  drawn,  when  there  is  a  suppression  or  conceal- 
imlai  of  material  circumstances,  and  one  of  the  contracting  parties 
is  knowingly  suffered  to  deal  under  a  delusion.  It  was  upon  this 
ground  that  Lord  Mansfield  must  have  considered  that  selling  an 
unsound  article,  knowing  it  to  be  unsound,  for  a  sound  price,  was 
actionable.  It  is  equivalent  to  the  concealment  of  a  latent  defect, 
and  the  ground  of  action  is  the  deceit  practised  upon  the  buyer. 
The  same  rule  applies  to  the  case  where  a  party  pays  money  in  ig^ 
norance  of  drcumstances,  wUk  which  the  receiver  it  acquamUd  and 
does  not  disclose,  and  which  if  disclosed  would  have  prevented  tkepay^ 
nient.  In  that  case  the  parties  do  not  deal  on  equal  terms,  and  the 
money  is  held  to  be  unfairly  obtained  and  may  be  recovered  back." 
2  Kent,  483;  1  Brod.  Sf  Bingh.  289;  9  B.  Sf  Cress.  577;  4  Metca^ 
R.  381;  1  Story's  Comm.  on  Eq.  Jur.  p.  201;  25  Wenddl,  899. 
The  plaintiff  in  the  case  before  us,  was  in  ignorance  of  the  real 
amount  which  the  defendant  paid  for  the  land;  this  knowledge 
Was  of  course  in  possession  of  the  defendant,  and  not  only  not  dis- 
closed, but  a  representation  made  relative  to  the  amount  wholly 
inconsistent  with  the  fact  If  the  plaintiff  had  known  that  the 
defendant  paid  only  twenty-two  hundred  dollars  for  the  land,  he 
would  not  have  paid  him  twenty-seven  hundred.  The  parties  did 
not  deal  on  equal  terms,  and  the  case  is  within  the  principle  asserted 
by  Chancellor  Kent. 
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So  if  there  is  confidence  repoeed  in  anodier,  and  be  frkdy 
affirm  a  feet  by  which  tbe  party  trusting  him  is  thrown  off  bis 
gnardy  and  inquires  no  further,  this  action  will  fie.  In  the 
of  Xryjuey  ITS.  SMy,  2  Ld.  Raymomd,  1118,  the  defendant 
sued  for  falsely  and  fraudulently  representing  to  the  plaintiff  that 
certain  houses  (rf'his  were  then  demised  at  the  yearly  rent  of  ^ESS, 
to  which  the  plaintiff,  giving  credit,  bought  the  bouses  far  a  large 
sum  of  money ;  whereas,  in  tnith,  die  bouses  were  dien  d< 


at  the  yearly  rent  of  <£52,  and  no  m<»e.    Lord  Hoh,  in  this 
said,  **if  the  vendor  gives  in  a  particular  of  the  rents,  and  the 
dee  says  he  wiD  trust  bim,  and  inquire  no  further,  but  rely  upon  Ui 
particular,  dien,  if  the  particular  be  &lse,  an  action  will  fie." 

By  previous  understanding,  tbe  plaintiff  in  tbe  case  before  us,  bad 
consented  to  rely  upon  the  particular  of  die  defendant,  as  to  &e 
price  to  be  paid  for  die  land.  He  bad  already  reposed  eonfideae^ 
and  agreed  to  trust  him;  bis  paiticnlar  was  frlsely  rendevad.  .  Is 
not  die  case  analogous  in  principle  to  the  case  repot  tad  ffn^^ 
Raymond  1  Upon  die  authority  of  die  case  in  Loid 
Abbott,  C.  J.  determmed,  m  IkMH  vs.  fifesoit,  that  " 
vendor  of  a  pubfic  house  made,  pendiag  tbe  treaty,  certain 
ful  representadons  respecting  tbe  amount  of  bnsineBS  done  in  dw 
bouse,  and  the  rent  reserved  for  a  part  of  tbe  pvonises,  Vfbereby 
the  plaintiff  was  induced  to  give  a  larger  sum  lor  tbe  premises/' 
an  acdon  would  lie  for  the  deceitfol  representadons;  die  Chief 
Jusdce,  remarking,  ^  here  the  plaintiff  did  rdy  upon  the  assertion 
of  the  defendant,  and  that  was  his  induoement  to  the  pnrrhaflr 
The  representadon  was  not  cf  imj  matter  or  quafity  pertaining  to 
the  thing  sold,  but  was  altogether  collateral  to  it"  3  Barm,  if  Cn». 
612;  10  Eng.  C.  L.  K201  a  202;  1  WiiaL  Sdwyn,  649;  CarO. 
90;  Salk.  210. 

I  do  not  say  that  the  law  can  take  cognisance  of  every  moral 
delinquency  amongst  men;  diatis  wholly  in^n-acdcable.  There 
are  many  things  left  without  remedy,  except  by  an  appeal  mfan 
conscientia  to  the  party.  It  cannot,  however,  have  escaped  tbe  ob- 
servadon  of  the  learned  reader,  that  the  courts  of  this  country  and 
England,  have  gradually  raised  the  standard  of  legal  propriety  to* 
wards  that  of  moral  recdtude.  With  Pothier  I  admit  that, 
'*  as  a  matter  of  conscience,  any  deviation  from  the  most  ex- 
act- and  scrupulous  sincerity  is  repugnant  to  the  good  fidth  that 
ought  to  prevail  in  contracts,  any  dissimuladon  concerning  the 
object  of  the  contract,  and  what  the  opposite  party  has  an  i 
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in  knowing,  is  contrary  to  that  good  faith ;  for,  since  we  are  com- 
manded to  love  our  neighbour  as  ourselve?,  we  are  not  permitted  to 
conceal  from  him  any  thing  which  we  would  be  unwilling  to  have 
had  concealed  from  ourselves  under  similar  circumstances.     But, 
in  civil  tribunals,  a  person  cannot  be  allowed  to  complain  of  trifling 
deviations  from  good  faith  in  the  party  with  whom  he  has  contract- 
ed.    Nothing  but  what  is  plainly  injurious  to  good  fidth,  ought  to 
be  there  considered  as  a  fruud  sufiicient  to  impeach  a  contract." 
At  the  same  time  I  cordially  approve  and  conmiend  the  following  ' 
epitome  of  legal  morality,  so  far  as  concerns  this  subject,  from  the 
pen  of  our  own  profound  and  virtuous  Story,  remarking  that  the 
present  action,  whether  judged  by  Pothier  or  Story,  is  plainly  sus- 
tainable.   "When  the  party  intentionally,  or  by  design,  misrepre- 
sents a  material  fact,  or  produces  a  false  impression,  in  order  to 
Buslead  another,  or  to  entrap  or  cheat  him,  or  to  obtain  an  undue 
advantage  of  him,  in  every  such  case  there  is  a  positive  fraud  in 
i^tmast  sense  of  the  terms.     There  is  an  evil  act,  with  an  e^  in- 
i^fUt^jMrnn  nudum  ad  drcumveniendum.    And  the  misrepresentation 
WQrte.  80  well  by  deeds  or  acts  as  by  words ;  by  artifices  to  mis- 
leii^  as  well  as  by  positive  assertions.     Whether  the  party  thus 
minrepresenting  a  fact  knew  it  to  be  false,  or  made  the  assertion 
without  knowing  whether  it  were  true  or  false,  is  wholly  imma- 
terial; for  the  affirmation  of  what  one  does  not  know  or  believe  to 
be  true,  is  equally,  in  morals  and  law,  as  unjustifiable  as  tl^e  affir- 
mation of  what  is  known  to  be  positively  false.    And  even  if  a 
party  innocently  misrepresents  a  fact  by  mistake,  it  is  equally  con- 
clusive, for  it  operates  as  a  surprise  and  imposition  upon  the  other 
party." 

So  let  the  judgment  of  the  Court  below  be  affirmed. 
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No.  10. — Willis  L.  Leonard,  plaintiff  in  error  vs.  David  Scar- 
borough AND  WIFE,  et  al,  defendants  in  error. 

[1.]  The  act  of  1831,  declaring  that  suits  in  fovoui^of  a  guardian  shall  not  abate  upon 
the  revocation  of  his  letters  of  guardianship,  but  that  the  remoral  being  suggested 
of  record,  a  $cirefaeia9  may  issue  to  make  the  successor  a  party  at  any  time  after 
his  qualification  and  appointment,  does  not  take  from  Chancery  the  right  of  appoint- 
ing a  guardian  ad  lUem^  to  prosecute  a  suit  already  commenced  in  behalf  of  an  in- 

^  fimt,  provided  no  appointment  has  been  made  by  the  Ordinary. 

[3.]  A  Sheriff  may  sell  under  execution  the  undivided  interest  of  the  defendant  m  ne- 
groes and  other  personal  property,  and  the  purchaser  at  such  sale  becomes  a  tenant 
in  common  with  the  other  co-tenants  *,  and  untfl  thet\»  is  a  severance,  or  destruction 
o^tlie  tenancy  in  common,  one  or  more  of  the  co-tenants  cannot  maintain  trover  or 
iTBspaM  against  the  others. 

In  Equity.  From  Dooly  Superior  Court  Tried  before  Judge 
Warren,  Norember  Term,  1846. 

For  the  errors  aasigned,  and  the  facts  of  the  case,  see  the  don. 
cision  of  the  Supreme  Court  .   .^ 

Brown  for  the  plaintiff  in  ercor. 
Crawford  for  the  defendants  in  error. 
Mr.  Brown  argued— 

1st  The  Court  should  have  required  the  issuing  of  scire/adaSf 
as  the  statute  directs,  before  appointing  a  guardian.  Prince  D, 
246. 

2d.  The  Court  below  should  have  dismissed  the  bill  for  want  of 
equity,  as  there  was  no  fraud  in  the  bill  such  as  a  Court  of  equity 
would  recognise.  It  is  no  fraud  to  purchase  an  adverse  title,  even 
with  nodco,  unless  the  party  purchases  the  very  title  which  in 
equity  belongs  to  the  adverse  party.  2  Story's  Com.  on  Eq. 
7,  9.  There  must  be  fraud  and  illegality  in  the  instrument 
sought  to  be  cancelled  by  a  Court  of  Equity,  not  a  mere  deficiency 
in  the  claim  of  title. 

3d.  The  Court  should  have  dismissed  the  bill  because  there  was 
no  proof  of  a  convernon  t)f  the  negro  sued  for;  the  only  evidence 
waa  a  purchase  by  defendant,  and  a  subsequent  continued  posses- 
sion eC  the  negro.  Before  trover  can  be  sustuned,  and  this  18  a  suit 
to  accomplish  te  same  object,  a  conversion  by  the  deferoiapt  most 
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be  proven.  Either  that  defendant  was  a  trespasser  in  the  acquisi- 
tion of  the  property,  or  that  he  had,  after  getting  the  possession 
peaceably  and  legally  of  another's  property,  actually  converted  tho 
property,  or  had  refused  to  deliver  the  same  on  demand.  Areh^ 
Nui  Priut.    See  Trover,  &c. 

4th.  The  Court  erred  in  not  leaving  it  to  the  jury  to  say  whether, 
according  to  the  facts  in  proof,  there  had  boon  a  conversion ;  and 
as  it  was  in  proof  that  the  property  had  been  sold  for  David 
Scarborough's  debts  at  the  Sheriff's  sale,  and  it  was  further  in 
proof  that  Scarborough  was  a  tenant  in  common  with  the  other 
donee  in  right  of  his  wife,  the  Court  should  have  charged  the  jury, 
that  if  the  said  SherifTs  sale  was  legal  and  fair,  that  the  purchaser 
at  the  sale  thereby  became  a  tenant  in  common  with  the  other 
claimants ;  and  in  that  event  there  could  have  been  no  convendon 
in  the  co-tenant,  except  by  sale  or  destruction  of  the  property.. 
Tidd^s  Pr.  921 ;  2  John.  Ch.  R.  549;  Allen  an  Sheriffs,  154, 7;  2  Sdto. 
N.  P.  1054, 5.  And  the  jury  should  have  been  further  instructed 
*diat  if  they  beHeved  there  had  been  a  conversion  by  defendant  a» 
a  co-tenant  in  conmion,  yet  that  they  should  only  find  for  the  com- 
plainants the  amount  of  their  share  of  the  property,  alloMring  to  de^ 
fendant  the  value  of  his  share  therein. 

By  the  Court — Lumpkin,  J.  delivering  the  opinion. 

On  the  14th  day  of  September,  1832,  one  Miles  Bembiy  exe- 
cuted a  conveyance  to  hb  four  grand  children,  Penelope  L.,  John, 
Kenneth,  and  Sarah  Ann  Bembry,  children  of  his  son,  John  Bembry, 
of  certain  negro  slaves,  to  wit:  Dinah,  Dick,  Alice,  and  Saline,^ 
retaining  a  life  estate  in  thd  propeity,  and  providing  that  the  same 
should  be  kept  together  until  Kenneth,  the  younger,  should  be- 
come of  age,  and  then  to  be  divided  between  the  four.  This  con- 
veyance was  immediately  thereafter  duly  recorded,  and  the  prop* 
erty  placed  in  the  possession  of  John  Bembry  senr.  the  fiither  of 
the  donees,  who  kept  the  same  until  his  death,  except  Dinah  and 
her  children.  Miles  Bembry  died  in  1838,  John,  his  son,  having 
departed  this  life  previously.  Upon  the  intermarriage  of  Penelope 
with  David  Scarborough,  Dinah  and  her  children  were  permitted 
to  go  into  their  possession,  upon  what  understanding  or  terms  does 
not  satisfactorily  appear.  In  1841  Dinah  and  her  children.  Berry, 
Jacob,  Eleanor,  and  Oran,  were  levied  upon  by  the  Sheriff*,  under 
certain  executions  against  David  Scarborough,  and  sold.     Oran, 
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one  of  Dinah's  children,  after  passing  dunough  several  hands,  was 
bought  by  Willis  L.  Leonard,  the  defendant  below  and  plaintiffin 
error.  On  the  day  df  sale  notice  was  given  of  the  title  to  these  ne- 
groes, the  deed  being  exhibited  by  David  Scaiborough,  and  die 
by-standers  informed  that  he  owned  only  the  one  undivided  feoidi 
diereof^  in  right  (rf'his  wife. 

David  Scarborough,  in  behalf  of  himself  and  the  odier  three 
duldren,  as  their  guardian,  filed  his  bill  in  Dooly  Superior  Couity 
setting  foith  the  foregoing  fects,  and  praying  that  Leonard  might  % 
be  decreed  to  surrender  up  said  dave,  and  account  for  his  hira 
During  the  progress  of  the  cause,  to  wit,  in  November,  1845,  k 
being  made  appear  to  the  Court  that  David  Scarborough  had  been 
dismissed  finom  his  guardianship,  Pitt  F.  D.  Scarborough  was,  upon 
giving  bond  and  security,  appointed  guardian  ad  Uttm^  to  pro8»> 
cute  said  suit  in  behalf  of  the  minors. 

The  cause  came  on  for  final  hearing  at  November  Term,  1846, 
when  counsel  for  Leonard  moved  to  set  aside  the  order  appoifltiBg 
Pitt  F.  D.  Scarborough  guardian  ad  Utem^  upon  the  grounds  c 

IsL  That  the  Court  had  no  power  to  make  such  appointment 

2d.  Admitdng  the  Court  possessed  the  power,  it  was  not  exer- 
cised in  a  regular  manner. 

3d.  In  case  of  removal  of  a  guardian  who  is  a  party  to  a  suit; 
his  successor  must  be  substituted  by  aore  fa/doiy  and  in  no  other 
way. 

All  of  which  objections  being  overruled  by  the  Court,  defend- 
ants's  counsel  excepted. 

A  motion  was  then  made  to  dismiss  the  faiO : 

1st  For  want  of  proper  parties. 

2d.  For  want  of  equity. 

The  modon  was  refiised  and  die  cause  submitted  to  the  jury. 
Upon  tendering  in  evidence  the  instrumeot  under  which  the  com- 
plainants claim  dtle,  the  defendant  demurred  to  die  reading  theie- 
of^  for  the  reason  that  it  wan  a  testamentary  paper  and  had  not 
been  admitted  to  record  as  such  by  the  proper  cooit.  The  de- 
murrer was  overruled,  and  the  paper  ordered  to  be  read;  wfaere- 
iqpon  the  defendant,  by  his  counsel,  excepted. 

Several  witnesses  were  then  examined  on  the  part  of  die  com- 
plainantB,  and  the  defendant  introducing  no  testimony,  the  Judge 
charged  die  jury  ''diat  if  diey  believed  that  the  possession  of 
propMy  pasMd  firom  Miles  Bembry  to  Xfae  complaioantB,  upon  the 
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delivery  of  the  inBtrument  to  them,  they  ought  to  find  for  the 
complainants  the  amount  of  the  property  sued  for." 

The  jury  returned  a  verdict  for  four  hundred  dollars  and  costs 
of  suit,  to  be  discharged  by  the  dehvery  of  the  boy  in  ten  days, 
also  twenty-five  dollars  a  year  for  hire  fix>m  the  time  the  suit  was 
commenced,  and  the  title  of  the  slave  to  be  vested  in  the  defend- 
ant upon  the  payment  of  the  damages,  or  to  be  cancelled  upon 
his  delivery  to  the  complainants. 

Several  of  the  points  made  by  the  pleadings  and  raised  on  the 
trial  below  have  been  abandoned  here.  We  shall  therefore  ex- 
press no  opinion  respecting  them.  One  was,  as  to  the  want  of 
pjoper  parties  to  the  bill;  another  and  a  stiU  graver,  perhaps,  was 
as  to  the  character  of  the  instrument  under  which  the  complain- 
ants derive  title.  The  only  open  questions  to  be  disposed  of  by 
us  are,  as  to  the  appointment  of  the  guardian  ad  litem,  to  repre- 
sent the  infant  complainants;  and  the  insti-uctions  of  the  Court  in 
submitting  the  cause  to  the  jury. 

It  is  true  that  usually  it  is  not  the  province  of  the  Court  to  ap- 
point a  guardian,  or  next  friend,  to  iue  Jor,  but  only  to  dtfmd  an 
infant  party.  Priest  vs.  Hamilton,  2  Tyler  R.  49.  But  here  suit 
had  been  instituted  by  the  proper  guardian,  who  was  displaced  by 
the  Ordinary,  and  the  Judge  of  the  Superior  Court,  sitting  as 
Chancellor,  and  in  the  exercise  of  the  jurisdiction  confided  over 
minors,  to  Chancery,  directed  the  action  to  be  carried  on  in  the 
name  of  a  prochein  amy, 

[1.]  The  Act  of  1821,  (Prince  Dig.  245,)  declares  that  suit  shall 
not  abate  by  the  revocation  of  letters  of  guardianship,  but  that 
the  successors  shall  be  appointed  by  scire  facias.  Suppose  how- 
ever, as  was  the  case  here,  that  none  had  been  appointed  and  qual- 
lified  by  the  Ordinary,  has  the  power  of  Chancery  to  interpose 
been  taken  away  ]  If  so,  this  statute,  in  this  particular  at  least, 
would  have  been  passed  for  the  injury,  instead  of  the  ben^t  of 
orphans,  as  its  preamble  states. 

[2.]  The  charge  of  the  Court  was  not  sufficiently  guarded.  It 
might  be  true  that  the  possession  of  the  property  accompanied 
the  conveyance,  and  yet  the  jury  be  wholly  unjustifiable  in  finding 
against  the  purchaser  at  Sherifif's  sale.  The  fatal  error  in  the 
charge  however  consisted,  in  permitting  the  complainants  to  re- 
cover the  entire  property,  with  the  hire,  thereby  treating  the  Sher- 
iff's sale  as  a  nullity.  And  here  the  question  is  distinctly  presented 
what  may  be  sold  under  an  execution?    Under  the  Act  of  1811, 
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Prince  463,  it  is  bard  to  say  what  may  noL  That  Act  declares 
that  executions  may  be  levied  upon  **the  etUUe  of  the  drfemdamt 
bath  real  and  personal,"  Independent  of  this  sweeping  statuto, 
how  stands  the  matter  at  Common  Law  1 

Even  as  to  partnerSf  which  is  a  much  stronger  case  than  that  of 
taumti  tn  commofiy  the  rule  in  England  formerly  was,  that  the 
Sheriff,  under  an  execution  against  one  of  two  co-partners,  took 
the  partnership  efiects  and  sold  the  moiety  of  the  debtor.  Jacky 
vs.  Butler,  2  Ld.  Raynumd  R.  871;  1  Salk.  R.  292;  ot,  to  use  the 
language  of  Lord  Eldon  in  DuUon  vs.  Morritom^  17  Vet,  R.  194, 
206,  ''the  creditor  finding  a  chattel  belonging  to  the  two,  hud  hold 
of  the  entirety  of  it,  considering  it  as  belonging  to  the  two;  and 
paying  himself  by  the  application  of  one  half,  he  took  no  further 
trouble."  The  same  rule  formerly  obtained  in  this  country,  and  it 
does  still  in  the  State  of  Vermont,  at  least.  Rted  vs.  Shepardmm^ 
2  Verm.  R,  120.  The  doctrine  however  now  is,  that  the  Sheriff 
may  seize  under  an  execution,  the  mtereti  of  the  defendant,  and 
the  purchaser  at  the  sale  becomes  tenant  in  common  with  the  other 
partner.  1  Ea»t,  R.  367 ;  Fox  vs.  Hanbury,  Cowp,  R.  445;  ABem  vs. 
Weils,  22  Pick,  R,  450.  And  the  interest  which  he  buys,  is  what 
falls  to  his  share  upon  a  division  of  the  surplus,  after  discharg- 
ing all  the  demands  upon  the  co-partnership.  CoQyer  on  Part, 
B,  3,  ch.  6,  s,  10,  550  to  562,  2d  ed.;  Taylor  vs.  Field,  4  Ves.  R. 
396. 

How  the  sale  of  an  interest  so  contingent  as  this,  subject  to  the 
liens  of  all  the  co-partnership  creditors,  as  well  as  the  share  or 
portion  of  the  other  partner,  and  whidi  after  the  accounts  are  ta- 
ken may  in  reality  dwindle  to  nothing,  can  be  reconciled  with  the 
law  which  prohibits  the  sale  of  a  distributive  share  of  an  estate, 
until  after  a  divisum  takes  place,  I  cannot  very  clearly  see.  Bat 
this  is  the  business  of  the  Legislature  and  n^  of  the  Courts. 

This  principle  then  being  ceded,  and  there  is  none,  I  apprehend, 
bettor  establic^ed  than  that  partnership  property  may  be  taken  in 
execution  under  a  separate  judgment  against  one  partner,  it  would 
'seem  to  be  quite  useless  to  examine  whether  the  same  rule  applies 
to  tenants  in  common.  The  conveniences  and  nuschiefr  attending 
the  former  species  of  sale,  and  which  are  so  vividly  depicted  by 
Jodg^  Story  in  his  Commentaries  on  the  law  of  partnerriiips,  sec. 
31S,  have  no  application  whatever  to  those  of  the  latter  kind. 

In  Udvitte  vs.  Bnmm,  15  Mats.  R.  82,  there  were  two  tenants 
Jo  ^ooimoa  of  a  chattdy  and  dio  Sheriff  upon  execution  against 
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one  of  them  seized  the  chattel  and  sold  the  whole  ci  it,  and  paid 
over  the  whole  money  to  the  judgment  creditor.  The  other  part- 
owner  of  the  chattel  brought  trespass  against  the  Sheriff,  and  it 
was  resolved  by  the  Court  that  although  the  Sheriff  might  seize 
the  whole,'yetj  that  he  ought  not  to  have  sold  but  the  share  of  the 
judgment  ddftor,  and  that  the  subsequent  abuse  of  his  authori^ 
made  him  a  trespasser  ah  inUio. 

In  Mersereau  vs.  Norton^  15  John.  R,  180,  it  firas  held  by  the  So^ 
preme  Court  of  New  York,  that  an  attachment  issued  in  pursu* 
ance  of  the  act  against  absconding  and  absent  debtors,  the  Sheriff 
may  take  and  sell  property  of  which  the  absconding  debtor  is  a 
tenant  in  common  with  another,  though  it  be  in  possession  of  his 
co-tenant.  But  the  Sheriff  can  sell  only  the  undivided  moiety  or 
interest  of  the  debtor,  and  the  purchaser  at  such  sale  becomes  a 
tenant  in  common  with  the  other  co-tenant,  who  cannot  therefore 
maintain  trespass  or  trover  against  him,  the  tenancy  in  common  not 
being  severed  or  destroyed  by  the  sale. 

The  Court  say,  **  the  only  question  which  appears  to  be  raised 
in  the  Sheriff's  return  is,  whether  a  Sheriff,  under  an  attachment 
like  this,  has  a  right  to  take  and  sell  property  of  Which  the  abscond- 
ing debtor  veas  only  a  tenant  in  common,  when  that  property  was 
found  in  the  possession  of  the  other  co-tenant?  Of  this  there  com 
be  no  doubt.  There  is  no  other  way  to  get  at  the  interest  of  the 
one  against  whom  the  attachment  issues.  The  Sheriff  in  such  case 
fleizes  aU^  and  sells  a  moiety  thereof  undivided,  and  the  vendee 
becomes  tenant  in  common  with  the  other  partner.  Although  the 
Sheriff  sold  the  oxen  as  the  sole  property  of  Norton,  yet  no  more 
than  his  interest  passed,  and  the  co-owner  became  tenuit  in  com* 
mon  vnth  the  purchaser.  The  Sheriff  who  took  the  oxen  and  all 
who  aided  him  and  the  purchaser,  must  certainly  have  all  the 
rights  and  interests  of  Norton,  the  absconding  debtor;  and  one . 
tenant  in  common  cannot  maintain  trover  or  trespass  against  his 
co-tenant.''  LkOetm^  sec.  323;  2  John.  R.  468.  '<  The  sale  by  the 
Sheriff  was  not  sudi  a  destruction  of  the  propeity  as  to  work  a 
aeveranoe  of  the  tenancy  in  common."  WUson  if  Gihbs  vs.  Reed^ 
2  Johm.  R.  176;  Sheldon ys. Skkmer,  4  Wend.  R.  625;  Ihmhamyn. 
iLurdock,  2  lb.  553. 

I  take,  dien,  as  settled,  that  no  reported  ease  can  be  found  which 
denies  the  right  of  the  Sheriff  to  seize  and  sell  the  share  of  the 
judgment  debtor,  whatever  that  may  be.  What,  then,  would  be 
eg^mity  in  the  present  caset    A  course  something  like  this  would 
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appear  to  mete  out  justice  to  all  concerned — estimate  the  value  of 
the  whole  property  conveyed  by  Miles  Bembry  to  his  grand- 
chOdrea,  and  if  it  shall  be  ascertained  that  David  Scarborough,  in 
right  of  his  wife,  has  not  received  more  than  his  share,  there  should 
be  a  general  finding  for  the  defendant ;  if,  however,  Dinah  and 
her  children,  that  were  sold,  exceeded  a  share,  then  the  owners  of 
the  slaves  bought  at  the  SherifTs  sale  should  refund  three-fourths 
of  the  excess,  and  each  in  propoidon  to  the  value  of  the  property, 
which  he  holds.  Upon  a  bill  filed  for  a  division  among  the  origi- 
nal parties,  this  is  virtually  what  David  Scarborough  would  have 
been  decreed  to  do,  and  the  purchasers  under  him  stand  in  hia 
shoes. 
The  judgment,  therefore,  bdow,  most  be  reversed. 


No.  llw-^oHN  Dill,  James  Buchannon,  and  Simeon  Greene^ 
plaintiffs  in  error  vs.  Gabriel  Jones,  defendant  in  error. 

(!«]  Where  there  has  been  a  jadf^ment  entered  up  against  the  securities  on  the  apiieal 
in  the  Court  below,  they  should  Be  made  parties  plaintiffs  to  the  writ  of  error ;  and^ 
if  they  are  not  eo  made  partiee,  the  writ  of  error  will  be  dismiaeed. 


Motion  to  dismiss  writ  of  error. 

The  case  brought  up  by  this  writ  of  error  was  tried  in  Randolph 
Superior  Court,  on  an  appeal  before  Judge  Warren,  at  October 
Term,  1846,  and  resulted  in  a  judgment  against  the  appeUants  and 
their  securities  on  the  appeal;  all  of  whom,  except  one  of  the  se^ 
curides,  were  joined  in  the  writ  of  error  as  plaintiffs. 

For  the  grounds  of  the  motion  to  disn^iss,  and  other  particular 
of  the  case,  see  the  decision  of  the  Supreme  Court 

Snmois,  Jones,  Carvthers,  Kiddoo  and  Taylor,  for  plaintiff* 
in  error. 

ftuywN  &  BowRR,  for  defendant  in  error,  in  support  of  the 
motion  to  dismiss,  cited,  lAla.IL  27,  276,  285^  208;  3  Omi.  Dig. 
268;  ai%  JB.  144. 
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Bf/  t/ic  Court — Warner,  J.  delivering  the  opinion. 

In  this  case,  John  Dill,  James  Buchannon,  and  Simeon  Grreene 
security  on  the  appeal  in  the  Court  below,  sued  out  their  writ  of 
error  returnable  to  this  Court,  against  Gabriel  Jones,  defendant  in 
error.  The  counsel  for  the  defendant  in  error  now  moves  the 
Court  to  dismiss  the  plaintiffs'  writ  of  error,  on  the  g^und  of  tho 
nonjoinder  of  Abner  W.  Jones,  a  co-defendant  in  the  judgment  of 
the  Court  below.  It  appears,  from  an  inspection  of  the  record^ 
that  Simeon  Greene  and  Abner  W.  Jones  were  securities  on  the 
appeal  in  the  Court  below,  and  that  judgment  has  been  regularly 
entered  up  against  them  as  such  securities.  Simeon  Greene  is 
made  a  paity  plaintiff  in  the  writ  of  error,  but  Abner  W.  Jones  is 
{!.]  not  made  a  party  plaintiff;  and  the  question  now  made  is, 
whether  he  ought  not  to  have  been  made  a  party  plaintiff  in  this 
Court  Mr.  Tidd,  in  his  valuable  book  of  Practice,  states  the  rule 
to  be;  "  on  a.  judgment  against  several  parties,  the  writ  of  error 
must  be  brought  in  all  their  names,  provided  they  are  all  living  and 
aggrieved  by  the  judgment ;  for  otherwise  this  inconvenience  would 
ensue,  that  every  defendant  might  bring  a  writ  of  error  by  himself, 
and  by  that  means  delay  the  plaintiff  from  his  execution  for  a  long 
time."     Tidd  Prac.  1053. 

In  Swift  vs.  HiUt  1  Porter  R.  277,  the  judgment  in  the  Court 
below  was  rendered  against  Swifl,  and  one  William  Harris  his 
security,  on  an  appeal  bond.  The  writ  of  error  was  prosecuted 
in  the  name  of  Swifl  alone,  and  the  defendant  insisted  for  this 
cause,  the  writ  should  be  quashed.  Chief  Justice  Saffold,  who  de- 
livered the  opinion  of  the  Court,  said:  "both  defendants  in  the 
judgment  should  have  been  made  parties  to  the  writ  of  error;  tho 
^amo  not  having  been  done,  the  wiit  must  be  quashed." 

By  the  Act  of  20th  December,  1826,  Prince  Dig.  461,  the  plam- 
tiff  is  authorized  to  enter  up  judgment  against  the  security  on  the 
i^peal  as  well  as  the  principal,  and  execution  may  issue  against 
either,  or  both,  at  the  option  of  the  plaintiff,  until  he  is  satisfied. 
The  security  on  the  appeal,  would  also  be  liable  for  the  ten  per  ct. 
damages,  provided  there  was  no  certificate,  as  provided  by  the 
Act  of  1845  organizing  the  Supreme  Court. 

We  are  therefore  of  the  opinion,  Abner  W.  Jones  was  directly 

interested  in  the  decision  of  this  Court  to  be  made  in  the  case 

brought  boforc.it,  by  the  writ  of  error,  and  that  he  ought  to  have 

been  made  a  party  plaintiff  thereto;  which  not  having  been  done,. 

of  error  must  be  dismissed. 
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No.  12.— Executors  of  Majors  Henderson,  plaintiff  in«eiTor,  «#• 
Moses  H.  Alexander,  adm'r  of  Moses  Alexander,  defendant. 

[1.]  Under  the  Judiciary  Act  of  1799,  where  both  plaintiff  and  defendant  die  befors 
»eire  facias  has  issued  to  make  parties,  the  action  does  not  abate ;  but  parties  may 
be  made  and  the  action  proceed. 

Scire  Facias  to  make  parties  after  death  of  both  plaintiff  and 
defendant.  Returned  before  Judge  Warren,  in  Randolph  Supe- 
rior Court,  and  overruled  October  Term,  1847. 

For  the  facts  of  the  case,  see  the  opinion  of  the  Supreme  Court. 

Alexander  McDouoald,  Grigsby  E.  THoifAs,  H.  J.  Devon,  and 
WiLLL&M  Taylor,  for  the  plaintiff  in  error. 

HiNEs  Holt  &  Henry  L.  Bennino,  for  the  defendant  in  error. 

Messrs.  McDougald  &  Thomas,  of  counsel  for  the  plaintiff  in 
error,  cited  and  comtnented  on  the  following  authorities :  Prince 
Dig.  422, 419, 670,  911 ;  1  Black.  Camm,  m.  p.  91, 88, 60,  t  p.  40,  «. 
12,m.p.  89, 90, 61, 86, «. 25,  t. p. 61, n.  30, tp. 60,«.26, m.p. 86, 87; 
6  Jacobs  Law  Die.  19, 17, 18, 21, 25;  1  WHs.  315;  1  T.  R.  388  ;  11 
Vin.  Ahr.  1;  19  Vt».  Ahr.  280;  2  Bac.  Ahr.  128;  6  Bac.  Mr.  102; 
2  Santnd.  72;  3  H.  Plead.  436;  Bou.  Law  Die.  Scire  Facias j 
Hob.  346;  Plowd.  109;  3  Co.  7;  Tidd's  Pr.  848;  Tott.  om  Exec. 
422;  7  T.R.  31;  1  Saik.  8;  1  Sd.  Pr.  187 ;  Arch.  Pr.  76;  Bac. 
Abr.  Schley's  Dig.  288,  246,  247,  290;  Jeremy's  Eq.  Jurit.  306, 
399;  19  Johns.  R.  173;  2  Burr;  Act  of  1845,  40;  3  Bloc.  Com. 
HI. ^.302,  399,«.10;  2  Saund.R.  t.p.  72;  2  Tidd^s  Pr.  t.  p.  1116, 
1119, 1095;  Tidd^s  Ap.  t.  p.  324,  325;  4  Bac.  Abr.  L  p.  649,  He. 
StatuU;  1  Salk.  319,  320. 

By  the  Court —  Nisbet,  J.  delivering  the  opinioiL 

The  fiu^ts  disclosed  in  the  record  of  this  cause  are  as  follows. 
Majors  Henderson  sued  the  defendant,  Moses  Alexander,  in  an 
actum  of  debt,  upon  a  prominofy  note.  Pending  the  action,  the 
defimdant  filed  a  bill  enjoimqg  it  TUvkSDy  after  some  years  of 
Uttgatki^  waa  dlndMsd  bj  liilHlifll^ 

Law  wmkm lo fwotrf-  !  tjiidgment  for 
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the  plaintiff,  and  an  appeal  entered.  In  1839,  or  1840,  the  plain- 
tiff died,  «md,  at  August  Term,  1840,  his  death  was  suggested  oh 
the  record  of  the  Court  below.  On  the  7th  of  January,  1841,  scire 
Jacias  issued  to  make  the  executor  of  the  plaintiff  a  party,  which 
was  served  on  the  defendant  personally  on  the  14th  of  the  same 
month ;  but  no  order  was  taken  upon  the  return  of  the  writ  to  make 
parties.  The  reason  of  this,  we  suppose  is,  that  the  executor  of 
the  plaintiff  had  been  made  a  party  to  the  bill,  which  held  the  action 
at  law  enjoined,  imtil  the  April  Term,  1843,  when  it  (the  bill)  was 
dismissed.  This'  accounts  for  there  appearing  to  be  no  action  on 
the  scire  Jacias,  intervening  its  return  and  1843.  At  October  Term, 
1843,  the  death  of  the  defendant,  Moses  Alexander,  is  suggested 
on  the  record,  he  having  died  a  shoit  time  previous.  At  the  April 
Term  following,  the  entry  on  the  docket,  is  "nonparties."  On  the 
3d  of  March,  1846,  twq  other  writs  of  scire  /ados  issued,  which 
were  both  served  on  the  20th  of  that  month.  Each  of  these  writs 
recited  the  history  of  the  case,  and  in  each  the  administrator  with 
the  will  annexed  of  the  defendant,  Moses  H.  Alexander,  was  noti- 
fied to  appear  and  show  cause,  why  the  executor  of  the  plaintiff 
should  not  be  made  a  party  plaintiff,  and  why  he  should  not  be 
made  a  party  defendant  to  the  suit.  At  the  April  Term,  1846,  an 
order  was  passed  calling  upon  the  administrator  with  the  vnll 
annexed  of  Moses  Alexander,  deceased,  to  show  cause  why,  in 
pursuance  of  the  requirements  of  the  writs,  he  should  not  be  made 
a  party  defendant;  and  why  one  Sutliffe,  who  was  the  executor  of 
the  plaintiff,  should  not  bo  made  a  party  plaintiff.  At  the  October 
Term  following,  an  order  was  passed  dismissing  the  two  writs  of 
scire  Jadas,  the  presiding  Judge  determining  that  the  action 
abated,  because  both  plaintiff  and  defendant  died  after  the  com- 
mencement of  the  suit,  and  before  the  writs  of  sdre  Jacias  were 
sued  out,  and  therefore  no  parties  could  be  made.  To  this  judg- 
ment of  the  Court  the  counsel  for  the  plaintiff  excepted,  and  claims 
now  that  the  decision  was  enoneous.  We  do  not  think  that  the 
bill  in  Chance^  in  any  way  affects  this  question,  and  shall  therefore 
consider  it  wholly  irrespective  of  that  bill.  Being  dismissed,  it  had 
ceased  to  affect  the  case  long  before  the  judgment  complained  of. 

[L]  This  question  is  one  mainly  of  statutory  construction;  and, 
although  confined  in  narrow  Hmits,  is  one  of  no  ordinary  magni- 
tude. Our  opinion  is,  that  the  action  in  the  case  made  by  the  record 
did  nq/t  aJnite^  and  that  the  parties  ought  to  have  been  made. 

The  counsel  who  argued  this  cause  for  the  defendant  in  erros^ 
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contend,  that  no  part  of  the  Act  of  8  ^  9  William  III,  cA.  11,  tec.  6, 
relative  to  the  survivorship  of  actions,  is  now  of  force  in  Georgia, 
our  own  act  of  1799  having  been  substituted  for  it ;  and  that,  if  the 
right  to  make  parties  in  the  case  before  us  exists  at  all,  it  is  de- 
rived from  our  Act  of  1799 ;  tliey  deny  that  it  can  be  derived  from 
that  act,  upon  any  fair  construction  of  it,  and,  therefore,  that  it  ex- 
ists at  all.  Our  inquiries  will,  therefore,  be  directed  to  two  points, 
to  wit :  First.  Does  this  suit  abate,  or  can  parties  be  made,  according 
to  the  Act  of  1799;  and  second,  is  any  part  of  the  Statute  of  8  ^  9 
WUliam  III,  cA.  11,  sect,  6,  offeree  in  Georgia,  and  can  parties  be 
made  in  this  cause  under  that  statute  I 

That  part  of  the  12th  section  of  the  Judiciary  of  1799,  which 
relates  to  this  subject,  is  in  the  following  words : — 

"And  no  suit  in  any  of  said  courts  shall  abate  by  the  death  of 
either  party,  where  such  cause  of  action  would  in  any  case  survive 
to  the  executor  or  administrator,  whetlier  such  cause  of  action 
would  survive  in  the  same  or  any  other  form ;  but  the  same  shall 
proceed  as  if  such  testator  or  intestate  had  not  died,  under  the 
restrictions  and  regulations  following.— When  a  plaintiff  shall  die, 
in  any  case  aforesaid,  the  executor  or  administrator  of  such  plain- 
tiff, shall  within  three  months  afler  taking  out  probate  of  the  will, 
or  letters  of  administration,  give  notice  to  the  defendant  or  de- 
fendants by  scire  Jacias  to  issue  out  of  the  clerk's  office,  return- 
able in  the  manner  herein  before  prescribed  for  the  issuing  and 
return  of  process.    And  in  cases  where  the  defendant  shall  die,  it 
shall  and  may  be  lawful  for  the  plaintiff  to  issue  a  scire  Jacias  in 
manner  aforesaid,  immediately    afler  the  expiration  of  twelve 
months,  requiring  such  executor  or  administrator  to  appear  and 
answer  to  said  cause."    Prince,  422.     The  construction  put  upon 
this  act  by  the  learned  counsel  is  altogether  too  literal  to  command 
the  sanction  of  this  Court.    We  cannot  stick  so  refiningly  in  the 
letter.    Broader  and  stronger  views  of  tliis  statute  are  commended 
to  us  by  common  sense,  as  well  as  by  the  well  established  rules  of 
construction.    And  whilst  the  argument  of  the  counsel  illustrates 
tlieir  acumen,  it  has  failed  to  convince  the  Court.    What  is  the 
argument?    It  is  summarily  as  follows. —  The  Act  of  1799  makes 
no  provision  for  a  case  like  the  present,  where  both  parties  die 
before  final  judgment    It  is  casus  omissus,  and  the  Court  cannot 
supply  the  onussion.    The  terms  of  the  statute  do  not  embrace, 
but  do  in  fiict  exclude  the  case.    The  general  declazmtion»  that  **no 
«tn^  in  any  of  said  Comts  «AaB  oiote  by  the  death  of 
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where  such  cause  of  action  would  in  any  caae  survive  to  the  execu- 
tor or  administrator,*'  &c.  is  qualified  by  the  fuither  declaration^ 
that  such  suit  **  shall  proceed  as  if  such  testator  or  intestate  had 
not  died,  under  the  restrictions  and  regtdations  faUowingy     The 
restrictions  limit  the  right  of  making  parties  to  cases  where  the 
plaintiff  shall  die,  the  defendant  being  in  life ;   because  the  lan- 
guage of  the  Statute  is,  "  when  a  plaintiff"  shall  die,  in  any  case 
aforesaid,  the  executor  or  administrator  of  such  plaintiff  shall 
within  three  months  after  taking  out  probate  of  the  will  or  letters 
of  administration,  give  notice  to  the  defendant  or  defendants,**  &c. 
The  words  defendant  or  defendants,  are  to  be  understood  as  de- 
scriptive of  the  natural  person  against  whom  the  action  is  brought, 
and  if  he  be  dead,  then  there  is  no  person  in  esse,  according  to  the 
act,  upon  whom  the  service  of  the  notice  shall  be  made,  and  of 
consequence,  the  action  must  abate.     In  this  case  therefore,  the 
defendant  being  dead  before  the  service  of  the  sci.  fa,  upon  which 
the  Court  was  called  to  act,  the  action  abated.    And  to*  cases 
where  the  defendant  shall  die,  ike  plaintiff  being  in  life — fixr  the 
language  of  the  statute  is,  ''in  cases  where  the  defendant  shall 
die,  it  shall  and  may  be  law&l  for  the  plaintiff  tx>  issue  scire  Jaeias 
in  manner  aforesaid,"  &c.  — •  the  word  plaintiff  is  descriptive  of 
the  natural  person  who  instituted  the  suit,  and  if  he  be  dead,  there 
is  no  person  in  esse,  according  to  the  statute,  who  shall  issue  the 
scire  facias,  and  the  suit  must  abate.     In  this  case,  the  defendant 
dying,  the  plaintiff  being  already  dead,  there  was  no  person  in  esse 
who  could  issue  the  scire  facials,  and  therefore  this  action  must 
abate.     The  only  instance  in  which  the  representative  of  either 
party  pan  move  to  make  parties  undei*  the  Act  of  1799,  is  the  case 
where  the  plaintiff  dies,  the  defendant  being  in  life;  and  that  is  not 
this  case.     Both  parties  dying  before  final  judgment,  and  before 
the  issue  and  service  of  the  sd,  fa,,  there  was  no  case  in  Court ; 
nothing  remaining  upon  which  the  Court  could  predicate  a  mo- 
tion to  make  parties;  the  suit  was  dead,  and  the  Court  below  had 
no  power  to  breathe  life  into  it    Any  one  has  the  right  as  much 
as  the  executor  of  the  plaintiff,  to  go  into  the  clerk's  office  and 
demand  a  writ  to  make  himself  a  party— the  statute  confers  this 
right  as  much  upon  a  stranger  as  upon  the  executor— i- it  is  mani- 
festly contrary  to  law  to  permit  a  stranger  thus  to  come  in  and 
prosecute  the  suit,  it  is  therefore  manifestly  contrary  to  law  to  per*> 
jnit  the  executor  to  do  so. 
Such  is  the  construction  of  this  statute,  by  the  defendant  in  error. 
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The  argument  labours,  by  mere  verbal  criticism,  (by  the  way  the 
least  satisfactory  of  all  the  forms  of  professional  argumentation,)  to 
escape  from  the  obvious,  even  palpable,  meaning  of  the  Legislature. 
The  reply  that  I  shall  make  to  these  views  will  also  embrace  our 
own  construction  of  the  Act  of  1799.  We  shall  take  as  our  guide 
the  following  rules,  to  wit : 

First.  Statutes  that  are  remedial,  are  to  receive  an  equitable 
interpretation,  by  which  the  letter  of  the  Act  is  sometimes  re- 
strained and  sometimes  enlarged,  so  as  more  effectually  to  meet 
the  beneficial  end  in  view,  and  prevent  a  failure  of  the  remedy. 
They  are  to  be  construed  hberally  and  tdira,  but  not  contra  to  the 
strict  letter.     1  Kent,  464;  DwarrU  on  Stat,  726. 

Second.  It  is  the  duty  of  Judges  so  to  construe  remedial  statutes 
as  to  repress  the  mischief,  and  advance  the  remedy.  1 1  Coke,  71b; 
1  Kent,  464;  and  in  the  application  of  this  rule  they  are  to  con- 
sider the  law  as  it  stood  before  the  act — the  mischief  against 
which  it  did  not  provide — the  remedy  which  the  Legislature  has 
provided,  and  the  reason  of  the  remedy. 

Third.  The  intention  of  the  Legislature  is  to  be  deduced  from  a 
view  of  the  whole  and  every  part  of  a  statute,  taken  and  compared 
together.     Coke  LiU.  381  a;  12  Wheat.  R.  332. 

Fourth.  The  real  intention  of  the  Legislature,  when  accurately 
ascertained,  will  always  prevail  over  the  literal  sense  of  terms.  1 
Kent,  461;  15  Johns.  R.  380;  14  Mass.  R.  92. 

Fifth.  Several  acts  m  pari  materia,  and  relating  to  the  same  sub- 
ject, are  to  be  taken  together  and  compared  in  the  construction  of 
them,  even  though  some  of  the  statutes  have  expired,  or  are  not 
referred  to  in  other  acts.  1  Burrow  R.  445;  Doug.  R.  27;  4  T.  R. 
447  a  450;  Dwarris  on  Stat.  699. 

We  consider  the  statutes  of  17  Car.  II,  c.  8,  sect.  1,  and  8^9 
Will.  Ill,  c.  11,  sec.  6,  as  i»  pari  materia,  with  our  Act  of  1799, 
(for  these  statutes,  see  2  Tidd  Pr.  1116  a  1117,)  they  having  been 
adopted  as  the  law  of  this  State,  {Hotchkiss,  93,)  and  having  the 
same  object  in  view,  to  wit,  the  prevention  of  the  abatement  of 
civil  actions,  as  they  abated  at  Common  Law.  How  far  these  Eng- 
lish statutes  are  repealed  by  our  Act  of  1799,  we  do  not  now  inquire ; 
for  the  present  we  say,  under  the  fiflh  rule  above  laid  down,  whether 
repealed  or  not,  we  are  entitled  to^  consider  them,  with  a  view  to 
ascertain  the  intention  of  the  Legislature  in  the  passage  of  that  act. 
How  stood  the  old  law  before  the  statutes  of  Charles  II  and 
Wimamint  Why  it  was  thus  it  stood.   Thedeatho^  ** 
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plaintiff  or  defendant,  abated  the  action,  and  the  rights  of  the  par- 
ties could  alone  be  determined  by  a  new  suit.  These  statutes  were 
passed  "  for  the  avoiding  of  unnecessary  suits  and  delays."     The. 
unnecessary  suits  and  delays  was  the  mischief,  and  the  surviror- 
ship  of  'actions  the  remedy  provided  to  suppress  it     The  remedy 
was  intended  to  be  co-extensive  with  the  mischief,  and,  as  before 
the  statutes,  all  actions  sounding  in  contract  abated  upon  the  death 
of  either  party,  so  by  the  statutes  all  such  actions  were  intended  to 
survive  upon  the  death  of  either  or  both  the  parties.     The  remedy 
is  perfectly  reasonable  in  itself,  and  it  is  manifestly  reasonable  to 
extend  it  to  all  cases  wherq  one  or  both  parties  shall  die.     Who 
shall  give  a  reason  why  the  action  should  be  made  to  survive,  by 
process  to  make  the  representative  a  party,  in  case  one  party  dies, 
and  to  abate  in  case  both  parties  shall  diel    In  the  latter  instance 
the  reasoning  is,  to  my  mind,  the  stronger.     The  British  Parlia- 
ment, however,  have  not  left  this  matter  to  construction,  for  they 
have  expressly  provided,  by  the  statute  of  William  III,  for  just  such 
a  case ;  a  case  hke  the  present,  wh6re  both  parties  die^  after  in- 
teriocutory  and  before  final  judgment.    Now,  the  object  of  our 
Legislature  in  passing  the  Act  of  1799  was  precisely  the  same  with 
that  of  the  British  Parliament  in  passing  the  Act  of  William ;  the 
mischief  was  the  same,  and  the  remedy  I  have  no  doubt  was  in- 
tended to  be  the  same;  the  same  in  character  and  the  same  in  ex^^ 
tent.     Our  statute  is  in  affirmance  of  that  of  William  III,  and  our 
Legislature  re-enacted  it  only,  as  appears  to  this  Court,  with  a  view 
to  adopt  the  restrictions  and  regulations  which  are  found  in  the 
Act  of  1799.    To  what  theif  relate  we  shall  see  directly.     They  cer- 
tainly are  not  intended  to  limit  the  cases  to  which  the  statute,  in 
its  first  genera]  enacting  clause,  obviously  applies.     We  say,  then, 
that  the  intention  of  the  Legislature  was  that  no  suit  should  abate 
in  any  case  by  the  death  of  the  party,  where  the  cause  of  action 
would  survive  to  the  executor  or  administrator,  in  the  same  or  any 
other  form.     It  is  barely  necessary  to  remark  that,  an  action  on 
this  promissory  note  would  survive  to  the  executor  at  Common 
Law.    Of  this  we  apprehend  there  is  no  doubt. 

We  have  endeavoured  to  deduce  this  intention  from  the  state  of 
AfB  law  as  it  stood  before  the  statutes  of  Charles  and  WiUiam^  and 
from  a  consideration  of  those  statutes,  particularly  that  of  WH-- 
Uam  niy  they  being  in  pari  materia  with  our  Act  of  1799.  We  think 
fhrther,  that  this  intention  is  deducible  from  the  language  of  that 
^legislature  declare,  ^  and  no  atdt  in  any  of  said  Courts 
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tkall  abate  by  the  death  of  either  party."  This  language  is  just 
as  general,  and  comprehends  all  suits  as  fully  and  plainly  as  if  the 
Legislature  had  declared  affirmatively,  that  all  suits,  in  the  event  of  . 
the  death  of  either  party,  shall  survice.  There  is  but  one  limitation 
as  to  the  suits  that  are  not  to  abate,  and  that  limitation  refers  to 
causes  of  action  that  do  not  survive  in  the  same  or  any  other  form 
to  the  executor  or  administrator  of  the  deceased  party.  Thit 
cause  of  action  does  not  fall  within  the  exception,  because  it  doe9 
survive.  The  Legislature  further  say,  *'  the  same  (that  is  suits) 
shaU proceed  as  if  such  testator  or  intestate  had  not  died."  And  how 
proceed  ]  "  Under  tlie  restrictions  and  regulations  (says  that  act) 
following."  The  words  restrictions  and  regulations  in  the  clause 
last  quoted,  have  an  immediate  relation  to  the  words  shaU  proceed 
in  the  same  clause,  and  refer  to  the  manner  and  circumstances  under 
which  suits  shall  proceed  upon  the  death  of  either  party,  and  the 
remainder  of  the  section  is  occupied  in  detailing  the  manner  of 
proceeding  to  make  parties.  For  example,  it  provides  that  ifae 
process  shall  be  scire  facias — that  in  case  of  the  death  of  the  plain^ 
tiff,  his  executor  or  administrator  shall,  toithin  three  months  after 
taking  out  probate  of  the  will  or  letters  of  administration,  giver 
notice  to  the  defendant.  (We  remark  that  the  word  shall  in  thi» 
clause  of  the  law,  has  been  very  generally  construed  to  mean  may*^ 
a  construction  which  we  will  not  disturb,  particularly  as  all  diffi- 
culty about  its  meaning  has  been  removed  by  the  Act  of  1845.) 
That  in  case  of  the  death  of  the  defendant,  the  scire  facias  to  make 
his  representative  a  party,  shall  not  issue  until  twdre  months  after 
his  death,  and  that  the  scire  facias  shall  issue  out  oi  the  clerk's 
office  and  be  returnable  in  the  manner  which  the  same  act  pre- 
scribes for  the  issuing  and  return  of  process.  The  latter  part  of 
this  section  of  the  act,  we  are  satisfied,  does  not,  ajs  claimed  by 
counsel  for  the  defendant  in  error,  limit  the  cases  in  which  the 
representatives  may  be  made  parties ;  but  contains  restrictions  and 
regulations  as  to  the  manner  in  which,  and  the  times  and  circum^ 
stances  under  which,  the  suits,  in  the  language  of  the  act, ''  shall 
proceed**  With  this  construction  the  first  and  second  clauses 
hamioiuze— -with  that  of  the  defendant's  counsel  they' conflict* 
And  it  18  the  duty  of  the  court,  if  possible,  so  to  construe  a  statute 
as  that  effect  shall  be  given  to  each  and  every  part  of  it. 

Tliif  18  coiifiMBedly  a  remeSial  atatnte,  and  must  xeceive  a  be* 
lugB  lai  fiberal  conatfaction, .  It  mm-  'MiMlk^iM'^  ^  ^"^"^ 
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of  the  scire facicUf  then  we  apply  to  it  the  rule  of  strict  construction. 
We  do  not  advance  the  remedy  so  as  to  repress  the  mischief,  but 
we  repress  the  remedy  and  advance  the  mischief.  That  is  to  say, 
the  mischief  of  ''  unnecessary  suits  and  delays/'  to  an  extent  not 
contemplated  by  the  Legblature,  continues. 

The  words  plaintiff'  and  defendant^  in  our  judgment,  as  used  in 
the  latter  clause  of  this  section  of  the  Act  of  1799,  are  not  descrip- 
tive of  the  natural  persons  who  sue  and  are  sued,  as  claimed  by  the 
counsel  for  the  defendant,  but  are  used  in  the  sense  of  parties,  or 
those  who,  in  legal  contemplation  represent  the  parties.  They  are, 
therefore,  descriptive  of  the  executor  or  administrator  of  the  par* 
ties,  as  freH  as  of  the  parties  themselves,  if  in  life.  Under  this  view 
of  their  meaning,  in  case  of  the  death  of  the  plaintiff  and  the  de- 
fendant, to  make  the  plaintiff's  representative  a  party,  notice  maybe 
given  to  the  executor  or  administrator  of  the  defendant ;  and,  in 
case  of  the  death  of  plaintiff  and  defendant,  in  order  to  make  the 
representative  of  the  defendant  a  party,  the  executor  or  adminis- 
trator of  the  plaintiff  may  issue  the  scire  faci<u.  And  this  was  the 
course  pursued  in  this  cause. 

But,  admitting  that  the  construction  of  these  terms,  given  to 
them  by  the  defendant's  coimsel,  argumenti  gratia,  is  the  true  mean- 
ing, then  we  say  that  the  intention  of  the  Legislature,  in  the  Act  of 
1799,  is  BO  accurately  ascertained  and  so  conspicuously  manifest, 
that  it  ought,  in  this  case,  to  prevail  over  the  literal  sense  of  the 
terms.  We  would,  if  that  were  the  true  meaning  of  the  letter  of 
the  act,  give  to  it  an  equitable  construction,  and  so  enlarge  the  let- 
ter as  more  effectually  to  meet  the  end  in  view,  and  prevent  the 
fiedlure  of  the  remedy.  This  is  clearly  one  of  those  cases  where 
the  courts  may  safely  apply  this  rule  of  statutory  construction. 

An  argument  was  derived  from  the  definition  of  a  suit,  (to  wit. 
Parties,  a  cause  of  action  and  a  Court,)  in  behalf  of  the  defendant 
in  error,  by  one  of  his  ingenious  counsel  He  argued  that,  inas- 
much as  the  plaintiff  and  defendant  were  both  dead  before  the 
issuing  and  service  of  the  scire  facias,  there  were  no  parties  before 
the  Court,  and  therefore  no  suit  This  argument,  if  it  were  sound, 
proves  too  much;  for  it  proves  that  if  one  only  of  the  parties  be  dead 
then  there  is  no  suit,  and  in  that  event  the  representatives  could 
not  be  made  parties.  For  the  requirement  of  the  argument  is,  that 
there  shall  be  not  a  party,  but  parties.  This  mode  of  argument 
would  nullify  altogether  the  Act  1799.  But  we  may  concede  that, 
at  the  time  the  sdre/adas  issued  in  this  case  there  were  ae  partiee 
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before  the  court — the  action  could  not  proceed ;  and  that,  in  the 
then  position  of  things,  the  rights  of  the  deceased  litigants  could 
not  be  adjudicated.  All  this  we  do  concede,  for  it  is  aU  true ;  yet 
aU  this  does  not  affect  this  question;  for  in  this  very  position  of 
things  the  law  lays  its  strong  hand  upon  the  rights  of  the  parties 
and  holds  them;  and  also  holds  tjie  litigation  in  abeyance,  until, 
according  to  its  own  mandate,  those  who  represent  the  deceased 
plaintiff  and  defendant  shaU  be  brought  in,  to  conduct  the  litigation 
to  a  conclusion.  It  is  a  mistake  to  suppose  that  the  case,  when 
parties  are  made,  proceeds  as  between  the  first  parties;  the  cause 
of  action,  it  is  true,  is  still  the  same,  but  it  is  litigated  by  the  new 
plaintiff  as  a  trustee;  and,  if  judgment  is  had  against  the  new  de- 
fendant, it  is  had  against  him,  unless  in  some  way  he  omits  or  vio- 
lates his  duty,  in  his  representative  character.  In  several  respects 
it  is  a  new  case.  The  record  of  aU  previous  action  is  retained,  and 
such  rights  as  have  already  accrued  to  either  party  are  secured ; 
the  lien  of  a  judgment  in  case  of  appeal,  and  the  security  on  the 
appeal^for  example.  **  By  what  right,  inquires  the  counsel  for  the 
defendant  in  error,  does  Sutliffe,  the  executor  of  the  plaintiff,  go 
into  the  office  of  the  derk  of  the  Superior  Court  and  demand  a 
scire  fadas  to  make  himself  a  party  1  there  is  no  suit  pending, 
and  he  cannot  be  heard  any  more  than  any  other  man."  We  an- 
swer, liy  the  same  right  that  any  citizen  institutes  a  suit  against 
his  neighbour,  and  files  his  writ  in  the  clerk's  office  and  demands  a 
process.  It  is  a  matter  of  mere  right  to  dema^^|and  have  the  writ 
of  idre  facias.  The  record,  as  it  stands  before  tne  clerk,  shows  the 
death  of  the  parties,  for  their  death  was  suggested ;  in  that  eveat 
the  law,  with  a  potency  which  none  can  resist,  commands  the  writ 
to  issue,  and  the  clerk  must  obey  or  not,  at  his  peril.  He  has  no 
more  power  to  judge  of  the  propriety  of  issuing  the  writ,  when  the 
death  of  one  or  both  parties  appears  firom  the  record,  than  he  has 
of  the  propriety  of  issuing  a  process  at  the  instance  of  any  citizen, 
upon  an  ftction  of  assumpsit  for  a  money  demand,  properly  filed  in 
his  office.  The  issuing  and  service  of  the  writ  does  not  make  the 
parties,  any  more  than  a  process  in  debt  establishes  the  plaintifi'^s 
demand.  The  making  of  parties  is  not  the  act  of  the  executor, 
nor  is  it  the  capricious  or  arbitrary  act  of  the  Court,  but  it  is  the 
solemn  judgment  of  the  Court  upon  an  issue  made  at  the  return  of 
the  sdrt facias.  This  writ  is  in  the  nature  of  an  acdcm;  Reed  vs. 
Suaw€m,  1  Kdly's  R.  292,  3;  an  action  to  which. the  defendaoit 
may  plfidi  and  to  which,  in  this  case,  he  did  plead;  an  actir^ 

12 
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which  it  is  incumbent  upon  the  plaintiff  to  show  his  right  to  make 
himself,  or  the  defendant,  a  party ;  and  when  he  does  show  this, 
the  Court  has  no  discretion,  but  must  give  its  judgment  accord- 
ingly. Who  is  injured  by  this  proceeding  1  who  is  surprised  1 
or  who  that  is  interested  is  deprived  of  his  day  in  court  1  No  one. 
We  think  that,  according  to  a  just  and  reasonable  construction  of 
our  own  statute,  this  action  did  not  abate,  and  that  the  representa- 
tives of  the  deceased  plaintiff  and  defendant  ought  to  hav^  been 
made  parties. 

If  the  action  did  abate  under  the  Act  of  1799,  we  should  un- 
hesitatingly say,  that  the  Act  of  WtUiam  IIL  applies  to  it,  and  that 
under  that  act  parties  ought  to  have  been  made.  By  the  Act  of 
25th  February,  1784,  usually  called  the  Adopting  Act,  the  Legis- 
lature declared  **  that  aU  and  singular  the  several  acts,  clauses  and 
parts  of  acts  that  were  in  force  and  binding  on  the  inhabitants  of 
the  said  province,  on  the  fourteenth  day  of  May,  A.  D.*  one' thous- 
and seven  hundred  and  seventy-six,  so  ^  as  they  are  not  contrary 
to  the  Constitution,  laws  and  form  of  government  now  es^lished 
in  this  State,  shall  be,  and  are  hereby  declared  to  be,  in  fmi  force, 
virtue  and  effect,  and  binding  on  the  inhabitants  of  this  St^e,  im- 
itkediately  &om  and  after  the  passing  of  this  act,  &c.  untQ  the 
same  shall  be  repealed,  amended  or  otherwise  altered  by  the  Leg- 
islature." Hotchkiss,  93.  By  this  act  it  is  perceived  Ittit  the 
statute  laws  of  Great  Britain,  of  force  in  the  province  of  Qeorgia 
on  the  14th  of  A^j^  1776,  not  contrary  to  the  Constitution,  laws 
and  form  of  government  of  this  State,  were  declared .  to  be  the 
law  of  the  State  until  repealed,  amended,  or  otherwise  altered  by 
the  Legislature.  Among  the  statutes  of  Grreat  Britain  of  force  in 
the  province  of  Georgia  on  the  14th  May,  1776,  is  the  Act  of  8 
and  9  WUHam  111,  ch,  11  sec,  6 ;  which  statute  was  not  contrary  to 
the  Constitution,  laws  and  government  of  the  State.  So  much  of 
that  statute  as  concerns  this  question  is  in  the  following  words,  to 
wit:  ''In  all  -actions  to  be  commenced  in  any  Court  of  Record,  if 
the  plaintiff  or  defendant  happen  to  die  after  interiocutory  and  be- 
fore final  judgment,  the  action  shall  not  abate  by  reason  thereof, 
if  such  action  might  have  been  originally  prosecuted  or  maintained 
hj  or  against  the  executors  or  administrators  of  the  party  dying, 
but  the  plaintiff,  or  if  he  be  dead  after  such  interlocutory  judg- 
ment, his  executors  or  admimstrcUors,  shall  and  may  have  a  scire 
JccUis  against  the  defendant,  if  living,  after  such  interlocutory 
judgment,  or  if  he  died  after,  then  agamst  his  ezecutors  or  udmim^' 
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inUon^  to  show  cauae  why  dammges  in  sach  acCioQ  dMoId  not  be 
ajM^uwK^  and  lecofered  by  him  or  them.  And  if  snch  defendant, 
his  ezecatOTS  or  administratorB,  shaD  appear  at  the  retnni  of  sodi 
writ,  and  not  show  or  aDege  any  maltpr  sofficient  to  azxest  the 
final  judgment^  or  being  retomed  warned^  or  upon  two  writs  of 
mxrtfacuu  it  be  retmned  that  the  defendant,  his  execotocs  or  ad- 
mimstratoTB  had  nothing  whereby  to  be  summoned,  or  could  noC 
be  found  in  the  county,  shall  make  defenh;  that  thereupon  a  writ 
of  inquiry  of  damages  shall  be  awarded,  which  being  executed 
and  returned,  judgment  final  shall  be  given  fisr  the  said  plaintiff  hb 
executors  or  administrators,  prosecutmg  such  writ  or  writs  of 
faaat  against  sudi  defendant.  Ins  executon  or  admimstzatoo 
pectiTely."  This  statute  makes  in  expreu  lenns  prorision  fix- 
just  the  case  now  befi>re  this  Coozt — fiv  it  enacts  that  Uu  pUamtif 
if  living,  and  if  dead  ku  ezecmtan  or  admmidraiort  shaD  hare  a 
rnirt  faciai  against  die  dtfendoMi  if  Kving,  and  if  dead,  asaimtt  kit 
execmtan  qr  adMumttratortt  to  show  cause,  &c 

But  say  the  defendant's  counsel,  this  act  is  repealed  by  die  Act 
of  1799.  It  is  not  expressly  repealed,  fiir  diere  are  no  words  to 
that  effect  in  the  Act  of  1799.  The  last  declared  will  of  die  Leg- 
isiatuie  touching  this  sulject  matter,  we  admit  must  prevaiL  TItt 
Act  of  1799,  so  fer  as  it  ts  identical  with  die  Statnte  of  W^'mm, 
takes  the  place  of  that  statnte,  and  so  fiu*  as  it  rnwIKrta  widi,  le- 
peals  it.  So  fer  as  it  goes,  it  supplants  dut  statnte;  and  so  fer  as 
it  fi&ns  short  of  it,  it  leaves  diat  statute  in  fiill  fsce,  unless  a&  dbe 
prorisions  of  that  statnte  are  repealed  ex|xeaBly  or  bj  inqifica- 
tion.  Now  the  argument  of  the  ooonsel  is,  that  the  Jet  ^1799 
does  fiin  short  of  the  Statute  of  Wakgm  in  this,  that  it  »«^^ 
no  provision  fixr  KtrefacioM  to  issue  where  both  parties  have  died, 
and  diat  statute  does  make  such  provision.  Thk  being  «^i»TWfii 
on  both  ndes  fiyr  the  argument's  sake,  die  only  question  rm^mmlnim^ 
is  dus,  to  wit :  is  diat  provision  of  the  Statnte  of  William  which 
authorises  scire  faaas  to  issue  when  bodi  parties  have  died,  ineal- 
ed  by  what  is  enacted  in  the  Act  of  17991  We  th;»Jr  ^ot;  m 
befine  stated  there  is  no  express  repeal,  nor  is  it  repealed  by  iBft- 
pHcadon,  because  there  is  no  conflict  between  tiie  provision  of  d^ 
English  Statute  referred  to  and  the  provisions  of  die  Geonpa 
Ststute.  Both  may  well  stand— die  enfiorcement  of  the  fenncr 
does  not  in  any  way  interfere  vridi  dbe  eaSaretmeat  of  Ae  bmr. 
The  remedy  whidi  our  act  dbrds  does  not  go  the  lengA  of 
remedy  gtven  by  die  Act  of  IFBZios^  and  diat  b  il  that 
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said  of  it.  Our  act  occupies  the  place  of  the  English  Statute  so 
far  as  it  is  identical  with  it,  and  no  farther — and  so  far  as  it  is  not 
identical  with  it,  leaves  it  in  the  position  it  occupied  at  the  time  we 
adopted  it. 

Under  every  view  which  we  can  take  of  this  record,  we  must 
think  there  is  error  in  it,  and  are  compelled  to  reverse  the  judg* 
ment  of  the  Court  below. 


No.  13.— -Joseph  Bond,  plaintiff  in  error  vs.  The  Central  Bank 

OF  Georgia,  defendant  in  eiTor. 

[1.]  There  ninst  be  a  time  averred  in  the  writ,  when  every  material  or  traversable  fiict 
transpires. 

[2.]  In  a  suit  by  the  bearer  against  the  maker  of  a  note,  the  omission  in  the  declara- 
ation  to  allege  the  time  when  the  note  was  transferred,  is  cured  by  verdict  or  con- 
fession of  judgment. 

[3.]  No  promise  need  be  alleged  in  a  declaration  when  the  fkcts  set  forth  show  a  legal 
liability  without  it. 

[4.]  The  25th  section  of  the  original  charter  of  the  Central  Bank  of  Georgia,  limited 
loans  to  any  one  person  to  $2,500.  In  a  suit  by  the  Bank  upon  a  renewal  note  under 
the  amended  charter  of  1829,  or  on  a  bill  of  exchange  discounted  or  purchased  under 
the  a4!t  of  1838,  for  the 'purpose  of  remitting  funds  to  pay  interest  on  the  State's 
bonds  or  foreign  debt,  it  is  not  necessary  to  set  out  these  latter  acts  om  exeefftions 
to  the  limitations  contained  in  the  original  statute,  and  to  aver  that  the  debt  sued  on 
was  contracted  under  the  powera  which  they  confer.  These  acts  were  passed  to 
extend  the  original  charter,  by  elodiing  the  Bank  with  additional  authority,  and  the 
courts  are  bound  to  observe  their  provisions. 

[5.J  The  bona  fide  holder  of  a  negotiable  note,  payable  to  bearer,  for  a  valuable  con- 
sideration, without  any  notice  of  the  facts  which  impugn  its  validity,  as  between  the 
previous  parties,  if  it  is  transferred  before  it  becomes  due,  takes  it  unaffected  by 
these  fects. 

[6.]  The  holder  of  a  negotiable  instrument  is  presumed  to  be  a  bona  fide  holder  for  a 
valuable  consideration,  without  notice. 

[7.]  The  extinguishment  of  a  pre-existing  debt  constitutes  a  valuable  consideration  for 
the  transfer  of  a  negotiable  note.  And  the  holder  thus  receiving  it,  before  due,  and 
without  notice,  is  unaffected  by  the  equities  between  the  antecedent  parties. 

[8.]  The  newspaper  itself  is  the  best  evidence  of  the  contents  of  any  article  which  has 
been  published  in  its  columns. 

[0.]  The  regulations  in  the  11th  and  21st  sections,  and  the  limitation  as  to  amount  in 

die  25th  section  of  the  original  charter  of  the  Central  Bank  of  Georgia,  are  direetarf 

merelft  to  the  officers  of  the  institution.    And  a  debt  may  be  collected,  although 

■Hrtcted  in  disregard  of  any  or  all  of  these  provisions;  that  is,  being  without 


TALBOTTON,  JANUARY  TERM,  1847.  93 

Bond  ««.  The  Central-  Bank  of  Georipa. 


security  or  indorBer,  having  run  more  than  twelre  months,  and  exceeding  the  sum  of 
$2,500. 

[10.]  Under  the  amended  charter  of  1829,  persons  indebted  to  the  State  in  a  sum  ex- 
ceeding $2,500  may  renew  their  notes  for  the  whole  amount  of  the  debt.  And,  under 
the  act  of  1838,  the  Directors  of  the  Central  Bank  are  authorized  to  discount  or  pur^ 
chase  bills  of  exchange  or  other  paper  to  pay  the  interest  on  the  public  debt,  without 
reference  to  the  limitation  contained  in  the  25th  section  of  the  original  charter.  A 
debt  contracted  under  either  of  these  acts  will  be  presumed  to  hare  been  done  in 
good  fiuth,  in  the  absence  of  any  fibct  or  circumstance  implicating  ic 

Action  of  Assumpsit.  From  Lee  Superior  Court  Tried  be- 
fore Judge  Warren,  November  Term,  1846. 

For  the  facts  of  the  case,  and  the  grounds  of  error,  see  the  de- 
cision of  the  Supreme  Court 

HiNEs  and  Holt,  for  the  plaintiff  in  error. 

Mr.  Hines  for  the  plaintiff  in  error  submitted  the  following 
points,  and  relied  on  the  authorities  cited. 

The  writ  of  the  plaintiff  below  was  insufficient  Cited  Judges 
Cole  and  Tracer's  decisions;  also  1  Chit.  PL  302;  10  Wend.  E. 
487,  etpoisim;  also  Acts  of  1838,  Pamph.p.  46. 

Tbe  receipt  of  William  F.  Bond,  the  payee,  and  the  testimony 
of  James  Bond  going  to  prove  the  contract  between  the  original 
parties  to  the  note  sued  on,  at  the  time  it  was  given,  were  admis- 
sible in  evidence,  and  the  Court  below  erred  in  ruling  them  out 
1  GreenUafEv.  125. 

The  testimony  of  Henry  Morgan  and  James  Bond,  proving  the 
publication  of  Joseph  Bond's  notice  in  the  South  Western  Geor- 
grian,  cautioning  aU  persons  against  receiving  or  trading  for  the 
note  sued  on  was  admissible,  and  the  Court  below  committed  error 
in  ruling  it  out;  and  also  in  its  decision  upon  the  question  of  no- 
tice to  the  defendant  in  error,  a  paper  containing  said  caution 
having  been  sent  by  mail  to  Dr.  Fort,  then  President  of  the  Cen- 
tral Bank,  before  the  transfer  of  the  note  by  Beall  to  the  Bank. 
At  an  events  thia  wbb  proper  testimony  for  the  jury.  3  Burr.  R, 
1622. 

The  charge  of  the  Court  below  to  llie  jury  was  erroneous.    12 
WkeaL  R.  180. 

To  protect  die  bolder  against  the  equities 
maker  and  payee  of  a  promissofy  note 
be  nnvthavo  roceived  the  note  taM/A  ii 


^piif.^'-. 


■«.^W»V; 
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and  for  a  valuable  consideration,  otherwise  the  equities,  if  any  be- 
tween the  original  parties,  wiU  subsist  and  may  be  set  up  against 
the  holder.  5  John.  Ch.  R.  54;  20  John.  R.  637;  Batjl.  on  BUU, 
636;  Story  an  Prom.  Notes,      ;  4  Bum.  R.  367;  10  Wend.  R.  85. 

A  Corporation  is  the  creation  of  the  law,  having  such  powers  as 
are  specifically  granted  by  the  act  creating  it,  or  as  are  necessary 
to  carry  into  effect  tbf  powers  granted,  and  not  having  any  other. 
2  Kent  Comm.  298 ;  Bank  U.  8.  vs.  Deteaux  and  others,  6  Cranch 
R.  61 ;   Trustees  of  Dartmouth  vs.  Woodward,  4  Wheat.  R.  518* 

All  incidental  powers  and  capacities  of  corporadons  may  be 
restrained  and  limited  by  the  act  of  incorporation,  and  when  not 
BO  limited  they  can  only  be  exercised  to  effect  the  purpose  for 
which  they  werejconferred  by  the  government  Angdl  if  Ames 
on  Corp.  64  to  69;  ib.  192,  195;  13  Feters  R.  587. 

A  Corporation  authorized  to  .invest  its  money  on  bond  and  mort- 
gage, cannot  recover  money  lent,  except  upon  bond  or  mortgage; 
any  other  security  as  well  as  the  contract  itself  being  void»  An- 
gdlSfAmes  on  Corp.  96;  15  John.  R.  358;  7  Wend.R.  31. 

Mr.  H.  then  cited  and  conmiented  on  the  powers  and  limitations 
of  the  Central  Bank  charter,  as  well  as  the  legislative  construc- 
tion of  those  powers  and  limitations.  Prince  Dig.  75;  Acts  ^ 
1838  Pamph.  p.  46,  ^r. 

Dudley  &  McCat,  for  the  defendant  in  error. 

Mr.  Dudley  in  the  opening  argument  for  defendant  in  error  in* 
sisted — 

The  first  objection  taken  to  the  recovery  in  the  Court  below,  was 
that  the  charter  of  the  Bank  prohibited  a  loan  of  more  than 
$2,500  to  a  single  individual — that  the  sum  sued  for  here  gready 
^cceeded  that  amount;  and  that  there  was  no  averment  in  the  de- 
claration showing  the  special  authority  of  the  Bank  to  hold  and 
aue  so  large  a  debt  against  any  one  individual  « 

The  hard  shell  doctrines  of  the  dark  ages  were  cited  to  support 
this  objection  and  were  overruled. 

For  the  plaintiff  below  it  was  urged — that  the  power  to  loan 
money  to  the  citizens  of  the  respective  counties  in  this  State,  was 
but  a  very  small  part  of  the  corporate  powers  of  the  Central  Bank. 

That  said  Bank  had  power  to  discount  bills  of  exchange  and 
notes  on  two  or  more  good  securities  or  indorsers.  Sec.  11  P.  D^ 
jp.  73.     The  right  to  sue;  sec.  15, p.  74. 
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To  exerciBe  all  power  and  authority  necessary  for  the  well  gov- 
erning and  ordering  the  afTairs  of  the  corporation  and  promoting 
the  interest  and  credit  thereof.     Sec.  16,  p,  74. 

To  loan  money  as  equaUy  as  practicable  to  the  citizens  of  tho 
respectiye  counties,  and  when  this  power  is  exercised  the  sum  not 
to  exceed  $2,500  to  the  same  person.     Sec.  25,  p.  75. 

To  allow  debtors  to  the  State  to  run  notei  in  the  Bank  for  any 
amount  whatever.     Sec.  1,  am.  ch.p.  75. 

To  act  as  the  fiscal  agent  of  the  State  in  all  its  monetary  oper- 
adons  committed  to  its  charge  as  ftdly  and  completely  as  the^Bte 
itself  could  do.     Sec.  12,  p.  77. 

The  Legislature  itself  decided  that  it  is  not  illegal  for  one  indi- 
vidual to  draw  a  larger  sum  than  $2,500  on  a  bill  of  exchange. 
P.  D.  138. 

That  the  objection  rested  upon  a  false  assumption,  viz :  that 
this  was  a  loan  to  Bond  contrary  to  the  25th  sec.  of  ck. 

As  the  chartered  agent  for  collecting  State  dues  the  Bank  was 
not  restricted  to  any  specified  sum  in  suits  brought  for  that  pur^ 
pose. 

The  simple  right  to  sue  carries  along  with  it  those  incidents 
which  would  entitle  the  Bank  to  recover  here;  e^  g.  to  comprom' 

To  accept  something  else  in  satis&ction.  Bank  of  Augusta  vs. 
Earle,  13.P<rf.  521 ;  A.  hf  A.  208. 

Independently  of  these  broad  provisions  of  the  charter,  the 
Bank  would  have  the  inherent  right  to  purchase  this  note  and  deal 
with  it  as  her  own.    A.  Sf.  A.  64,  65;  2  Kent  278  o.p. 

To  illustrate  the  more  liberal  and  enlightened  doctrines  of  mod- 
em times,  the  Bank  relied  oa  A.  i^  A.  188;  sec.  10  entire  andpp, 
192,  193. 

A  corporation  in  receiving  a  contract  for  debt  shall  be  presumed 
to  have  acted  vrithin  its  powers.  "2  PhU.  Ev.  298,  299 ;  2  Ckno, 
644;  12  Wheat.  69  and  cases  cited. 

Maxim. — **  Omnia  preaumimtur  rite  et  solenniter  esse  acta  donee 
probetur  in  eontrarimn'' 

Argument  gratia  we  might  concede  that  the  officers  of  the  Bank 
violated  the  25th  section  of  charter,  and  it  would  avail  Bond  noth- 
ing— 

Itt  Because  it  is  merely  directory. 

2d.  Becaoae  it  does  not  deelare  the  contract  void.  -2  Ala*  Bm 
M  8. 4M2  10  465;  6  Serg.lfBmiU,  166;  12  lb.  306;  12  Wtml^ 
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64;  6  Cond.R.  S.  C.  U.  S.  454;  2  Conn.  IL  252;  3  Rand.  141;  9 
Mom.  423;  1616.  102. 

Second.  For  Bond  it  was  contended  in  the  Court  below  that  ina»« 
much  as  the  Bank  had  taken  this  note  in  payment  of  a  pretedaU 
debt  it  took  it  subject  to  aU  the  equities  existing  between  the  origi-' 
nal  parties. 

To  support  thia.  pbpodAoa  Rom  vs.  Brotkersam^  10  Wend.  85, 
and  other  New  Yoxk  oues  were  relied  on.  Bond  proved  by  A.M. 
Nisbet  and  J.  S«  Thomas,  that  the  note  in  suit  was  taken  in  pay- 
mdo^^  precedent  debts  due  the  Bank« 

They  proved  also,  that  the  note  was  taken  by  the  Bank  before 
maturity,  that  it  was  taken  in  the  usual  course  of  trade,  that  the 
note  was  taken  by  the  Bank  officers  without  any  knowledge  of 
any  infirmity  whatever  as  between  the  maker  and  payee. 

That  the  precedent  debts  were  biUs  of  exchange  indorsed  by 
two  persons  having  large  property  in  possession  and  that  said 
bills  were  surrendered  and  given  up  at  the  time  the  exchange  of 
debts  took  place. 

Counsel  for  the  Bank  relied  on  the  following  principles  of  Com- 
mercial Law  which  the  Court  decided  to  be  applicable  and  to 
control  the  case.  Story  on  Prom.  Notes,  sees.  186^  190,  191,  192, 
194,  195,  196,  197,  and  crises  cited;  16  Pet.  R.  1,  et.  seq.;  Story  on 
Bills,  sec.  188,  189,  191,  192,  193,  194. 

In  aU  cases  of  notes  indorsed  where  one  is  fairly  received  in 
renewal  of  another,  it  discharges  the  firBt,  and  the  second  is  taken 
in  the  usual  course  of  trade  and  for  a  good  consideration  passing 
at  the  time.    Nichols  vs.  Ba^,  10  Yerg.  410 ;  cited  Chit,  on  B.  173  n. 

Third.  James  Bond,  brother  of  defendant,  was  called  by  him  to 
prove  that  he  heard  W.  F.  Bond  the  payee,  say,  that  this  note  and 
others  were  to  be  paid  off  by  defendant's  taking  up  W.  F.  Bond's 
notes  on  which  defendant  was  indorser,  without  being  able  to  say 
whether  this  note  was  in  W.1F.  Bond's  possession  at  the  time  or 
not 

This  testimony  was  objected  to  and  ruled  out,  and  we  say  prop- 
erly, on  the  ground  that  W.  F.  Bond  was  himself  a  competent 
witness,  and  his  sayings  not  admissible,  and  on  other  grounds 
suggested  by  the  following  authorities.  Chitty  on  Bills,  663.  o.p. 
and  cases  there  cited ;  Hedger  vs.  HorUm,  3  C.  Sf  P.  179;  14  E. 
C.  L.  261;  Borough  vs.  White,  ^  B.  if  C.  325;  10  E.  C.  L.  345; 
Spargo  vs.  Broum,  ^  B.  if  C.  935 ;  17  E.  C.  JL.  525;  Beauchamp 
VB.  Perry,  1  B.  if  A.  89;  20  E.  C.  L.  351. 
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Mr.  McCay,  in  the  concluding  argument  for  defendant  in  error, 
contended — 

Aa  to  the  question  of  the  legality  of  the  transaction,  the  pro- 
sumption  is  with  the  Bank.    2  Cowen  R.  664. 

The  construction  of  the  charter,  contended  for  on  the  other  side, 
is  onerous  and  unreasonable. 

Bond  cannot  dispute  our  right,  he  did  not  contract  with  us. 

Beall's  insolvency  was  no  notice,  as  the  note  was  not  lost  or 
stolen. 

The  notice  to  Doctor  Fort  was  none  to  us.  The  precedent  debt 
doctrine,  is  neither  law  nor  reason.  1  Starkie,  1,  20;  3  Burr.  R, 
1463 ;  and  this  case  is  out  of  the  rule.  21  Wend.  R.  499  ;  24  ih. 
115. 

The  date  of  a  paper  is  prima  fade  the  time  of  its  execution. 
Coioem's  Notes  to  Phil.  Ev.  1453. 

Parol  evidence  is  inadmissible  to  vary  the  note.  CoweaCt  Notes 
to  PkiLEv.  1460;  14  Mass.  R.  154;  4  i6.  414;  1  ChiUif,  661. 

The  super-se-assumpsit  is  good.    4  3Iass.  R.  451. 

By  the  Court — Lumpkin,  J.  delivering  the  opinion. 

In  the  month  of  February,  1844,  Samuel  Beall,  being  indebted 
to  the  Central  Bank  of  Georgia  on  sundry  notes,  transferred  by 
delivery  to  that  institution  in  discharge  of  his  liabilities  a  note  for 
eight  thousand  six  hundred  and  eighty  dollars,  given  by  Joseph 
Bond  to  William  F.  Bond,  and  payable  to  the  said  William  F. 
Bond  or  bearer,  on  the  first  day  of  March,  1844,  and  bearing  date 
23d  of  February,  1842. 

To  the  May  Term,  1844,  of  the  Superior  Court  of  Lee  county, 
an  action  of  assumpsit  was  brought  by  the  Bank,  on  said  note, 
against  Joseph  Bond,  the  maker.  The  declaration  is  in  the  fol- 
lowing words.  "  The  petition  of  the  Central  Bank  of  Geq^a 
ahoweth,  that  Joseph  Bond,  of  said  county,  hath  damaged  plaintiff* 
sixteen  thousand  dollars.  For  that,  on  the  twenty-third  day  of 
February,  eighteen  hundred  and  forty-two,  defendant  made  his 
promissory  note  of  that  date,  and  delivered  the  same  to  one  Wil- 
liam F.  Bond,  which  is  now  to  the  Court  shown,  by  which,  by  the 
fizit  day  of  March,  eighteen  hundred  and  forty-four,  defendant 
piomued  to  pay  the  said  William  F.  Bond,  or  bearar,  eiglit 
sand  rix  hundred  and  eighty  dollars,  for  value 
after  tke  making  and  deUveiy  of  the  said  Bote, 
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ment,  for  a  valuable  consideration  and  in  the  due  course  of  trade, 
said  William  F.  Bond  transferred  said  note  to  plaintiff  by  deliveiy, 
who  then  and  there  became,  and  still  is,  the  lawful  bearer  thereof, 
and  entitled  to  payment  thereon.  B]f«veason  whereof  the  defend- 
ant became  liable,  and  in  consideration  thereof  promised  to  pay 
plaintiff,  the  contents  ef  said  note,  according  to  its  tenor  and  efifoct. 
Yet  defendant  has  mH  paid  said  note,  but  the  same  to  pay  has  re- 
fused, and  still  refuses  to  plaintiff's  damages  as  aforesaid,'*  &c. 

At  May  Term,  1845,  a  judgment  was  confessed  by  the  defend* 
(mt  for  eight  thousand  two  hundred  and  ten  doUan  for  the  princi- 
pal debt,  with  interest  and  costs  of  suit,  reserving  the  right  of  ap- 
peal; which  appeal  was  duly  entered,  and  the  cause  set  down  for 
final  trial  in  November  Term,  1846,  before  the  honourable  Lott 
Warren,  Judge  of  the  Southwestern  Circuit. 

A  special  jury  having  been  impaneled,  and  the  writ  read,  the 
defendant  excepted  to  the  sufficiency  thereof. 

Fine,  Because  it  did  not  allege  any  time  when  the  note  sued 
on  was  delivered  to  the  plaintiff. 

Second.  There  was  no  time  stated  when  the  super'te-^ismnipiU 
was  made. 

Third,  The  note  declared  on,  exceeding  in  amount  the  sum  of 
92,500,  and  not,  therefore,  coming  within  the  provisions  of  the 
original  Central  Bank  charter,  the  plaintiff  should  have  averred  in 
his  petition,  and  proven  upon  the  trial,  that  the  discount  or  pur- 
diase  of  said  note  was  under  the  amended  charter  of  1829  or 
1838. 

Fourth.  The  note  set  forth  exceeding  the  sum  of  $2,500,  and  no 
securities  or  indorsers  alleged  to  be  thereon,  and  being  transferred 
by  the  payee  thereof  to  the  plaintiff,  on  the  day  it  bears  date,  and 
payable  two  years  thereafter,  was  not  such  a  note  as  plaintiff,  under 
iti  ebarter,  or  any  of  its  amendmoits,  was  authorized  to  discount, 
puiphase,  or  receive,  in  the  due  course  of  its  business. 

All  of  which  demurrers  were  overruled  by  the  Couxt.  Where- 
upon the  defendant,  by  his  counsel,  excepted. 

The  plaintiff  tiben  read  the  note  and  submitted  the  eause.  Hie 
defendant  proceeded  to  support  his  plea,  which  was,  that  at  the 
time  the  note  was  given,  the  payee  agreed  vrith  the  mako:,  that 
he  would  receive  in  its  dischai^e  any  note  or  execution  which 
Joseph  Bond  might  take  up  againft  him,  and  upon  which  die  said 
Joseph  Bond  was  liable  for  him ;  and  that  he,  William  F.  Bond, 
his  written  acknowledgment  to  that  effect    The  evideaoe 
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waB  then  tendered  and  rejected  by  the  Court,  upon  the  ground 
that,  if  true,  it  could  not  affect  the  present  plaintiff.  To  obviate 
this  objection,  the  testimony  of  Alfired  M.  Nisbet,  the  Cashier  of 
the  Bank,  was  offered,  wlMif|>roved  that  Bond's  note  was  taken  in 
the  payment  of  the  antecedent  indebtedness  of  Beall  to  the  Bank; 
and  it  was  contended  that,  therefore,  the  plaintiff  was  not  a  homi 
fide  holder  for  xcJlMe  in  legal  contemplatioB,  so  as  to  exclude  the 
previous  equities  subsisting  between  the  original  parties  to  the 
paper.  The  Court  below  ruled  out  the  testimony,  holdings  that 
the  extingiiishment  of  a  precedent  debt,  constituted  a  sufficient 
consideration  for  the  transfer  of  a  negotiable  security.  And  to 
this  decision  defendant's  counsel  excepted. 

The  defendant  introduced  the  Editor  of  the  South-western 
Georgian,  published  at  Albany,  Baker  County,  Georgia,  who  swore 
that  an  advertisement  was  inserted  in  that  gazette  in  the  year 
1842,  by  Joseph  Bond,  cautioning  the  public  against  trading  6r 
certain  notes  made  by  him  to  William  F.  Bond,  as  he  was  deter- 
mined not  to  pay  tiiem.  The  witness  further  testified,  that  the 
paper  containing  this  notice  was  sent  reguarly  that  year  to  Doctor 
Tomlinson  Fort,  at  Milledgeville,  the  place  of  his  residence,  who 
was  at  tiiat  time  the  President  of  the  Central  Bank.  Another 
witness,  James  Bond,  testified  that  he  had  seen  and  read  the  pub- 
lication referred  to,  and  that  the  note  sued  on  was  specified  in  the 
notice.  The  Court,  upon  application,  withdrew  this  testimony 
from  the  jury,  deciding  that  the  paper  itself  must  be  produced. 
Whereupon  the  defendant,  by  his  counsel,  excepted. 

The  defendant  tendered  in  evidence  an  instrument  firom  W.  F. 
Bond  to  Joseph  Bond,  wherein  he  agreed  to  receive  from  Joseph 
Bond  any  demands  of  his,  for  which  the  said  Joseph  was  re- 
sponsible, in  satisfaction  of  his  (Joseph  Bond's)  note,  and  the  de- 
clarations of  William  F.  Bond  were  attempted  to  be  introduced  to 
explain  the  discrepancy  of  a  month  between  the  dates  of  the  note 
and  the  receipt,  and  to  show  that  the  note  sued  on,  was  in  the  pos- 
session of  him,  William  F.  Bond,  when  he  gave  this  acknowledg- 
ment. The  Court  rejected  this  testimony,  upon  the  ground,  that 
the  admissions  of  William  F.  Bond  could  not  be  given  in  evidence, 
he  himself  being  a  competent  witness.  Whereupon  defendant,  by 
Us  counsel,  excepted. 

TUi  case  has  led  to  the  discussion  of  man j  iaqportnt 
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is  certainly  true  that  the  writ  must  aver  a  time,  when  every  ma- 
terial or  traversable  fact  transpires.  It  must  allege  aU  the  circum- 
stances necessary  for  the  support  of  the  action,  and  contain  a  iull« 
regular,  and  methodical  statement  of  the  injury  which  the  plaintiff 
has  sustained,  and  the  time  and  place,  with  such  precision,  certainty 
and  clearness,  that  the  defendant,  knowing  what  he  is  called  upon 
to  answer,  may  be  able  to  plead  a  direct  and  unequivocal  defence, 
and  that  the  jury  may  be  able  to  give  a  complete  verdict  upon  the 
issue,  and  that  the  Court,  consistently  vnth  the  rules  of  law,  may 
give  a  certain  and  distinct  judgment  upon  the  premises,  dnop, 
R.  682;  6  East  R,  422;  5  Tr,  R,  623.  In  an  action,  therefore,  by 
the  bearer  of  a  promissory  note,  against  the  maker,  the  time  should 
have  been  mentioned  when  the  note  was  delivered.  The  real  day 
need  not  be  stated.  It  is  usual  to  aver  that  it  was  transferred  at 
its  date.  But,  conceding  the  omission,  is  it  not  cured  by  the  ver- 
dict or  confession  of  judgment  1 

[2.]  After  a  verdict,  courts  will  presume  every  thing  consistent 
with  law  to  support  it  Kdden  vs.  Berins,  Coole  R,  90.  Omission 
to  aver  "  possession,"  in  a  declaration  for  trespass  to  the  personalty, 
if  necessary,  is  cured  by  verdict.  Daniel  vs.  Holland,  4  J,  J".  Mar- 
shall,  R,  18.  The  plaintiff,  in  his  declaration  on  a  policy  of  insur- 
ance, alleged  that  his  store  was  consumed  by  fire;  held,  that 
though  this  was  not  a  technical  averment  that  he  was  the  owner, 
yet  it  was  sufficient  after  verdict.  Lane  vs.  Maine  M,  L  Co,  3 
Fairf.  44.  So  the  omission  to  allege  a  value  in  the  declaration, 
would  be  cured  by  verdict.  Ih,  A  verdict  cures  aU  defective  aver- 
ments. Goodloe  vs.  Potts,  Cooke  R,  399.  The  power  of  a  vei^ct 
to  cure  formal  defects  in  pleading,  should  bo  liberally  applied. 
Bank  of  Utica  vs.  Smedcs,  3  Coicen  R,  662.  This  defect  being  clearly 
amendable,  we  hold  that  the  defendant  came  too  late,  after  joining 
issuQ.with  the  plaintiff  on  the  merits,  and  confessing  judgment  for 
the  debt. 

[3.]  And  the  same  rules  laid  down  in  the  foregoing  references 
apply  with  equal  force  to  the  complaint,  that  thei-e  is  no  time  stated 
when  the  svjwr-se^ssumpsit  was  made.  In  declarations  upon  notes 
payable  to  bearer,  the  usual  practice  has  been,  I  know,  to  allege  a 
promise  directly  to  the  plaintiff.  We  do  not,  how«ff«\  believe 
that  such  allegations  are  necessary.  Where  the  gilt  joCdM  MikNi 
is  the  promise,  as  where  one  upon  sufficient 
takes  to  pay  the  debt  of  another,  there  the  dei 
W  be  bad,  unless  the  promise  is  averre^ 
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set  finth  show  a  legal  liability  on  the  part  of  the  defendant  to  pay 
the  note.  Has  not  the  plaintiff  "  plainly,  fully,  and  distinctly  set 
forth  his  cause  of  action  ?"  although  he  has  omitted  to  repeat  that 
the  defendant,  by  reason  of  his  liability,  promised  to  pay,  &c. 
Would  the  defendant  or  the  Court  have  been  aided  in  the  dis- 
charge of  their  respective  duties  by  such  an  averment]  why 
then  encumber  the  record  with  allegations  which  are  nothing 
more  than  legal  deductions  from  the  facts  stated  ] 

By  the  25th  section  of  the  original  charter  of  the  Central  Bank,  [4.] 
passed  December  22d,  1828,  it  is  enacted,  that  "  the  directors  of 
said  Bank  shall  distribute  their  loans  as  equally  as  practicable 
among  the  citizens  of  this  State,  having  due  regard  to  the  popula- 
tion of  the  differeilt  counties;  and  no  loan  made  by  said  Bank  to 
any  one  person  or  body  corporate,  or  any  society  or  collection  of 
persons  whatsoever,  shall  exceed  $2,500."    Prince  Dig,  75. 

And  the  11th  section  declares  that  ''the  said  Bank  shall  discount 
Mlh  of  exchange  and  notes  on  two  or  more  good  securities  or  in- 
dorsers."     Prince  Dig.  73. 

By  the  1st  section  of  the  amended  charter  of  1829,  it  is  provided 
that  "nothing  contained  in  the  said  act  (of  1828)  shall  be  so  con- 
strued as  to  prevent  or  prohibit  the  directors  of  the  said  Bank  fWnn 
allowing  any  person  indebted  to  the  State  in  a  sum  exceeding 
$2,500,  from  renewing  his  or  her,  or  their  notes,  bonds  or  other 
specialties,  for  the  whole  amount  of  his,  her,  or  their  debt,  accord- 
ing to  the  provisions  of  the  said  act."     Prince  Dig,  75. 

And,  by  the  supplemental  act  of  1838,  PampJdet,  46,  the  directors 
of  the  Centra]  Bank  are  authorized  to  discount  or  purchase  bills  of 
exchange,  or  other  paper,  which,  in  their  opinion,  may  be  good, 
without  reference  to  the  limitation  contained  in  the  25th  section  of 
the  charter  of  said  Bank,  only  so  far  as  to  authorize  them  to  piu^ 
chase  exchange,  for  the  purpose  of  remitting  funds  to  pay  interest 
on  the  States'  bonds,  or  any  other  debt  contracted  abroad  by  au- 
thority of  the  Legislature." 

Now,  it  is  argued  that  inasmuch  as  the  note  sued  on,  exceeds 
ihib  sum  of  $2,500,  and  has  neither  indorser  nor  security,  that  it 
does  not  fall  within  the  power  conferred  in  the  orig^ina]  charter, 
md  diat  consequently  the  plaintiff  should  have  averred  that  the 
dhciwot  or  purchase  of  the  note  was  under  the  amended  charter  of 
lflM<«r  1838,  and  that,  for  want  of  such  allegation,  he  cannot  !«• 


A*  a  Tule  of  pleading,  it  is  a  sound  position  that  if  a  statute  era 
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private  instrument  contain  in  it,  first,  a  general  clause,  and  after- 
wards a  separate  and  distinct  clause,  which  has  the  ffiect  of  taking 
out  of  the  general  clause  something  which  would  otherwise  be  in- 
cluded in  it,  a  party  relying  on  the  general  clause  may  set  out  thai 
only,  without  noticing  the  separate  and  distinct  clause  which  oper- 
ates as  an  exception;  but,  if  the  exception  itself  be  incorporated  m 
the  general  clause,  then  the  party  relying  on  it  must,  in  pleadingr^ 
state  it,  together  with  the  exception.  And,  if  he  were  to  state  it 
as  containing  an  absolute  unconditional  stipulation,  without  noticing 
the  exception,  it  would  be  a  variance.  This  is  the  rule  laid  down 
by  Lord  Tenterden,  in  the  case  of  Vavawttt  vs.  Ormtrod^  6  Barm* 
4r  Ortu.  R,  430.  But  this  is  not  the  case  here;  this  is  no  excqh- 
iian  iatcorparcUed  in  the  general  dause^  in  the  language  of  the 
authority,  but  distinct  provisions  contained  in  two  amendatory 
statutes,  conferring  additional  privileges  upon  the  Bank;  acts 
passed  for  the*express  purpose  of  extending  the  charter  at  the  insti- 
tution ;  and,  like  all  other  laws,  it  is  made  the  duty  of  the  Court  to. 
observe  them  without  being  pleaded. 

[5.]  Whether  the  Court  below  erred  in  rejecting  the  defendant's 
plea,  and  the  evidence  offered  to  support  it,  depends  upon  the  set- 
tlement of  the  principle  upon  which  that  decision  rested,  namely* 
that  every  person  is  considered  the  honafidt  holder,  for  value,  of  a 
negotiable  promissory  note;  not  only  when  he  has  advanced  money 
or  property  for  it,  but  also  when  he  received  it  in  payment  of  a 
pre-existing  debt.  It  is  admitted  that  the  plaintiff  took  Joseph 
Bond's  note  from  Samuel  Beall,  in  satisfaction  of  certain  claims 
held  by  the  Bank  against  Boall,  and  it  is  proven  that  the  transfer 
was  made  before  the  note  fell  due,  and  without  notice  of  any  ob- 
jection to  its  payment  on  the  part  of  the  maker.  Indeed  it  is  in 
iffsudthij  John  S.  Thomas,  one  of  the  witnesses  on  the  part  of  the 
deftndant,  that  Joseph  Bond,  near  one  month  after  the  maturity  of 
the  note,  inquired  of  him,  as  the  director  of  the  Bank,  whether  he 
had  not  traded  for  his  note ;  and  upon  being  answered  affirmatively, 
he.  Bond,  proposed  to  pay  him  two  thousand  dollars  soon,  and  two 
diousand  annually  till  the  debt  was  discharged,  to  which  witness 
assented;  but  Bond  failed  to  comply  with  the  agreement,  although 
he  several  times  afterwards  promised  to  do  so.  It  was  likewise  in 
evidence  that  some  of  the  parties  to  Beall's  paper  which  was  sui^ 
were  entirely  responsibly^  A  grave  question  is  here 
determination-^iytf^^^^lipon  Uiis  statenaent  of 
iiehddorofB^  ^^ 
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"Ereory  person"  says  Judge  Story,  "is  treated  as  a  homajide  [6.] 
holder  for  wlue,  (of  a  note,)  not  only  when  he  has  advanced 
money  or  other  value  for  it,  hut  when  he  has  received4t  in  pay-* 
ment  of  a  precedent  debt'*  Story  on  Pram.  Notes,  215.  See  also 
Chitty  on  Bills  ch.  3,  p.  B5,S  ed.  1833;  3  Kent  Comm.  81,  4  ed,; 
4  Bmgh.  R.  496;  8  Ves.  531 ;  12  Pick.  399 ;  16  Mame  R.  117. 

In  England  this  doctrine  has  heen  uniformly  recognized  firom 
PiUans  4r  Rose  vs.  Van  Mierap  if  Hopkins,  3  Burr.  R.  1664,  dawn 
to  the  present  time. 

The  same  rule  seems  generally  to  have  prevailed  in  the  Ameri* 
can  Courts. 

In  the  Bank  of  Salina  vs.  Bahcoek  and  others,  21  Wend.  R  [7.] 
499,  the  Supreme  Court  of  New  York,  held,  that  when  a  Bank 
receives  and  discounts  negotiahle  paper,  places  the  proceeds  to  the 
credit  of  the  holder  and  charges  over  against  him,  and  cancels 
other  notes  upon  which  are  responsible  parties  but  which  are  over 
due  and  lie  under  protest,  such  cancellation  is  equivalent  to  paying 
value  at  the  time  and  precludes  all  defence  as  existing  between  the 
original  parties. 

Chief  Justice  Nelson,  who  delivered  the  opinion  of  the  Court  in 
this  case,  remarks,  "there  is  no  question  but  that  the  plaintiff  re- 
ceived and  discounted  the  note  in  good  faith,  and  the  only  pre- 
tence of  objection  to  the  recovery  is,  that  no  value  has  been  given. 
The  answer  is,  the  plaintiff  had  a  right  to  give  up  the  old  ■ecuri- 
ties  upon  the  &ith  of  the  new  paper.  This  is  parting  with  value 
in  the  strictest  sense  of  the  tenn." 

In  the  Bank  of  Sandusky  vs.  ScaviUe,  Barton,  and  Mmmey^  24 
Wend.  R.  115,  the  same  Court  held  that  where  a  bank  discounts  a 
note  to  exdnguidi  a  debt  due  it  from  the  holder,  or  the  proceeds 
«re  applied  towards  the  discharge  of  his  liability,  such  a0kp  tt« 
equivalent  to  paying  value  at  the  time,  and  constitute  the  BadS  a 
h^er  for  a  valuable  consideration.  And  Mr.  Justice  Bronsoo 
says,  **  the  plaintiff  received  the  note  in  good  faith,  and  without 
notice,  and  the  only  quesdon  is  whether  tttiey  paid  a  valuable  con- 
nderation;  /  think  they  did.  The  note  was  discounted  by  the 
Bank  for  the  benefit  of  Ward,  the  holder, to  extinguiah  his  debt,and 
th§  avails  went  todischarge  his  UahtUty  to  the  Bank.  It  is  the  same 
thing,  substantially,  as  though  Ward  had  first  received  the  money 
and  dien  paid  it  over  to  the  plaiittiff,  or  indeed  to  any  other  credi- 
tor.  Jf  Ward's  liability  was  dischargedy  Ua  debt  extingulahad^  it 
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is  impoasible  to  deny  that  the  plaiutifi*  in  effect  paired  with  their 
money,  andjthat  Ward  received  it." 

The  same  doctrine  was  affirmed  so  late  as  184S,  in  the  cafle  of 
WiUianu,  ex'r  ^.  vs.  Smith  and  others,  2  Hill  N.  Y.  R.  301.  I  am 
aware  that  in  some  of  the  earlier  cases  the  Supreme  Court  seem  to 
have  departed  from  this  rule.  They  have  returned,  however,  to 
the  old  ground  of  the  text  books,  and  the  leading  English  and 
American  decisions. 

In  the  case  of  Thomas  F,  Townsley  vs.  Joseph  K.  SumraU,  this 
point  came  under  the  consideration  of  the  Supreme  Court  of  the 
United  States.  And  the  Couit  there  held  that  damage  to  the 
promissee  constitutes  as  good  a  consideration  as  benefit  to  the 
promissor;  and.that  it  could  make  no  difference  in  law  whether  the 
debt,  for  which  a  bill  of  exchange  is  taken,  is  a  pre-existing  debt  or 
money  then  paid  for  the  bill.     2  Peter  R,  182. 

But,  in  Swift  vs.  Tyson,  16  Peter  R.  1,  this  question  underwent 
a  most  thorough  investigation  before  that  high  tribunaL  The  ac- 
ceptance of  the  bill  of  exchange  by  the  defendant  having  been  in 
New  York,  it  was  contended  that  the  injunction  of  the  3itfik 
section  of  the  Judiciary  Act  of  1789,  that  ''the  laws  of  the 
several  States,' except  where  the  Constitution,  treaties,  or  statute, 
otherwise  provide  or  require,  shall  be  regarded  as  rules  of  decision 
intriab  at  Common  Law  in  the  courts  of  the  United  States  where 
they  apply/'  imposed  on  the  Supreme  Court  an  obligation  as  well 
to  apply  the  decisions  of  the  courts  of  that  State,  as  the  statutes,  to 
cases  which  came  before  the  Federal  Judiciary. 

Judge  Story,  who  was  the  organ  of  the  Couit,  held  that  the  sec- 
tion refenred  to  was  limited  in  its  application  to  State  laws  strictly 
local;  that  is  to  say,  to  the  positive  statutes  of  tlie  State,  and  the 
lUPUftii'  liiiii  thereof,  adopted  by  the  local  tribunals,  and  to  righta 
i^ildM  to  things  having  a  permanent  locality,  such  as  the  rights 
and  iides  to  real  estate,  and  other  matters  immovable,  and  intrateri- 
torial  in  their  nature  and  character.  And  that  it  never  was  sup- 
posed* that  the  34th  section  did  apply,  or  was  desired  to  apply*  to 
questions  of  a  more  genei*al  nature,  not  at  all  dependent  upon 
local  statutes,  or  local  usages  of  a  fixed  and  permanent  operation, 
as  for  exampki  to  the  construction  of  ordinary  contracts  or  other 
wntten  instruments,  and  especially  to  questions  of  general  com- 
mercial law,  where  tke  State  tribunals  are  called  upon  to  perform 
thft  lik6  functions  as  the  national  courts;  that  is  to  ascertain,  upon 
Reneral  reasoning  and  legal  analogies,  what  is  the  true  exposition 
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of  the  contract  or  instrumeut,  or  what  is  the  just  rulo  furnished  by 
the  principleB  of  commercial  law  to  govern  the  case.  And  that, 
while  the  decinons  of  the  local  tribunals  are  entitled  to  and  would 
receive  the  most  deliberate  attention  and  respect  of  that  court, 
still  they  could  not  furnish  positive  rules  or  conclusive  authority  by 
which  its  own  judgments  are  to  be  bound  up  and  governed.  That 
the  law  of  negotiable  instruments  may  be  truly  declared,  in  the  lan- 
guage of  Cicero  adopted  by  Lord  Mansfield,  in  Lvke  and  others  ys, 
Lyde,  2  Burr.  R.  883,  887,  to  be  in  a  great  measure  not  the  law  of 
a  single  country  only,  but  of  tho  condmercial  world.  Noh  eril  alia 
lex  Roffut,  alia  AtheniSf  alia  ntmc,  alia  fosHmCy  sed  ct  apud  omneM 
geniti,  et  omni  tempore,  una  eadcm  que  lex  obtenebit. 

Justice  Story  reviews  tho  adjudications  of  the  State  of  New  York, 
which  have  been  mainly,  if  not  exclusively,  relied  on  by  counsel 
for  the  defendant  in  the  case  now  at  bar,  and  shows,  that  it  was 
only  for  a  short  period  that  the  Supreme  Court  maintained,  that  a 
preexisting  debt  was  not  a  sufficient  consideration  to  shut  out 
the  equities  of  the  original  parties  in  favour  of  the  holders.  And 
tbit  no  case  to  that  effect  over  was  so  decided  by  the  Court  of 
Errors.  And  that  the  more  modem  cases,  even  there^  have  greatly' 
shaken,  if  they  have  not  entirely  overthrown,  those  decisions,  and 
have  brought  back  the  doctrine  to  that  promulgated  in  Warren  vs. 
Lynchj  5  John.  R,  239,  and  Bay  vs.  (MLdington,  5  John,  Ch,  R,  54, 
and  the  earliest  cases. 

The  Court  then  proceeds  to  express  their  opinion  npon  the 
point  under  discussion,  and  declare  that  they  have  ''lio  hesitation 
in  saying  tiiat  a  pre-existing  debt  does  constitute  a  Taluable  con- 
sideration, as  applicable  to  negotiable  instruments.  Assuming  it 
to  be  true,  (which,  however,  may  well  admit  of  some  doubt  from 
the  generality  of  the  language,)  that  the  holder  of  a  negotiable  in- 
strument is  unaffected  with  tiie  equities  between  the  antecedent 
parties,  of  which  he  has  no  notice,  only  when  he  receives  it  in  the 
usual  coune  of  trade  and  business  for  a  valuable  consideration  be- 
fore it  becomes  due,  we  are  prepared  to  say,  tiiat  receiving  it  in 
payment  of^  or  as  security  for,  a  pre-existing  debt,  is  according  to 
the  known  usual  course  of  trade  and  business.  And  why)  upon 
prindple,  should  not  a  pre-existing  debt  be  deemed  such  a  valu- 
able consideration  ?  It  is  for  the  benefit  and  convenience  of  dbt 
commercial  worid  to  give  as  wide  an  extent  as  pnwticafale 
credit  flftd  circulation  of  negotiable  paper;  that  it  may ' 
as  seeniity  for  neii^  purchases  and  advances  made  npcM 
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fer  tfaereofy  but  also  in  payment  of  and  afl  security  for  pre-existing 
debts. 

^  The  creditor  is  thereby  enabled  to  realize  or  to  secure  his  debt, 
and  thus  may  safely  give  a  prolonged  credit,  or  forbear  from 
taking  any  legal  steps  to  enforce  his  rights.  The  debtor,  also,  has 
the  advantage  of  making  his  negotiable  securities  of  equivalent 
vahie  to  cajdk  But,  establish  the  opposite  conclusion,  that  negoti* 
aUe  p^tper  cannot  be  applied  in  payment  of,  or  as  security  for, 
pre>-exi8ting  debts,  without  letting  in  all  the  equities  between  the 
original  and  antecedent  parties^  and  the  value  and  circulation  of 
such  securities  must  be  essentially  diminished,  and  the  debtor  drives 

^H      to  ttie  embarrassment  of  making  a  sale  thereof,  often  at  a  ruinoua 

discount,  to  some  third  person,  and  then,  by  circuity,  to  apply  the 

proceeds  to  the  payment  of  his  debts.    What,  indeed,  upon  such  8 

doctrine^  would  become  of  that  large  class  of  cases  where  new 

Botes  are  given  by  the  same  or  by  other  parties,  by  way  of  renewal 

or  security  to  Banks,  in  lieu  of  old  securities  discounted  by  them, 

which  have  arrived  at  maturity  1     Probably  more  than  half  of  all 

Bank  transactions  in  our  country,  as  well  as  those  of  other  eowth 

tneBf  are  of  this  nature.     The  doctrine  would  strike  a  fatal  blew  at 

all  discounts  of  negotiable  securities  for  pre-existing  debts."    We 

Ittre  not  the  slightest  difficulty,  either  upon  principle  or  autho* 

li^^  in  ruling  that  the  Central  Bank,  receiving  the  note  of  Joseph 

Bofi3|  payable  to  William  F.  Bond  6r  bearer,  a  month  before  ita 

'    t&atttj^r  frvi^  Samuel  Beall,  in  satisfaction  of  the  pre-exifrting 

»  ddfili^Bealf  to  the  Bank,  upon  which  there  were  solvent  securi- 

'tf^  ioSk: it  Cne  from  any  equities  which  might  have  been  set  up 

between  dio  maker  and  payee.     Any  other  view  would  destroy 

4  the  value  of  negotiable  paper;  no  creditor  would  ever  receive  notee 

1^.  ,^  firom  his  debtor,  if  in  doing  so  he  incurred  the  peril  proposed  by 
'i.  jHi  defence.  Instead  of  waiting  with  his  debtor,  by  receiving  c(^ 
Iktarals,  and  thus  strengthening  the  security  of  his  claim,  the  gnifTy 
demand  in  every  case  would  be,  *'pai/  me  what  thou  oweH;"  and, 
in  the  event  of  failure,  the  unfortunate  debtor  would  be  hauled  in- 
stantly to  the  court-house  and  the  prison.  Public  policy,  no  less 
than  humanity,  stands  opposed  to  such  a  conclusion. 

And,  having  settled  this  question,  it  necessarily  sustains  the  de- 
cision of  the  Judge  of  the  Circuit,  in  rejecting  the  defence  set  up, 
ttwi  the  evidence  by  which  it  was  sought  to  be  supported.  Whether 
flBinPoceqpt  of  William  F.  Bond  to  Joseph  Bond  was  executed 

\ "        contijmporaneously  with  the  note,  and  whether  the  latter^  was  ia 
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possession  of  the  payee  at  the  time  he  made  the  acknowledgement 
as  to  the  mode  of  its  payment,  and  whether  or  not  these  declara- 
tions were  admissible  as  a  part  of  the  res  gesta,  notwithstanding 
William  F.  Bond  was  neither  a  party  to  the  record,  nor  identified 
in  interest  with  the  plaintiff — I  repeat  that  all  these  inquiries  be- 
come wholly  immaterial.  The  Bank  being  adjudged,  in  the  com- 
mercial sense  of  the  term,  a  bona  Jide  holder  of  the  noCe  fir  vahie^ 
ail  this  matter  is  excluded. 

Moreover,  we  are  of  the  opinion,  that  the  Court  below  [8i.] 
committed  no  error  in  withdrawing  from  the  jury  the  proof  as  to 
notice.  The  paper  itself  should  have  been  produced,  as  the  best 
evidence  of  the  contents  of  the  advertisement  said  to  have  been 
published  in  it.  In  one  of  the  early  cases  decided  by  this  Court, 
Rogers  vs.  Atkinson  etal.l  Kelly  R.  12,  we  took  occasion  to  de- 
monstrate the  superiority  of  written  over  pard  testimony.  And 
the  reason  of  the  rule  certainly  applies  with  equal  force  when  the 
matter  in  dispute  is  in  print,  instead  of  in  manuscript.  Had  the 
evidence  gone  to  the  jury,  it  fell  greatly  short  of  conveying  notice 
to  the  plaintiff.  There  was  no  proof  that  Dr.  Fort,  whUe  acting 
as  President  of  the  Bank  two  years  before  this  note  was  transfeni^idy 
ever  saw  the  gazette,  or  the  caution  in  its  columns.  At  that  dnie 
the  Bonk  bad  no  interest  in  the  paper.  Dr.  Fort  had  gone  oot.oft 
office,  and  been  succeeded  by  KM.  Tbomas,  long  prior  to  iheiCKpiM* 
for.  The  cashier,  under  aU  of  diese  administrations,~«lKttay  UpcA 
oath,  that  Bond's  paper  was  traded  without  notice;  no  attpiD^..9n0* 
made  to  bring  home  notice  to  Beall,  fit>m  whom  llHr  JBiapkti||pd!M 
the  note,  and  even  if  he  were  an  innocent  hoklei^  4^  BtslSt'  eodl 
be  protected  in  its  derivative  title  under  Beall  ^llPdefbatAeTa- 
oovery  it  would  be  incumbent  on  the  defendant  to  show,  notice  to 
Beall  that  the  note  was  void  in  the  hands  of  William  F.  Bea4» 
from  whom  he  purchased  it.  Story  on  Prom.  Notes  216,  mc  UHi  ''' 
Holy  vs.  Lane,  2  Atk.  R.  182;  lAckbarrow  vs.  Mason,  2  T.R,nf 
Chalmers  vs.  Lanion,  1  Camph.  R.  380;  Robinson  vs.  ReynoUs,2 
AM.  4*  EUis  New  R.  211. 

One  other  important  question  remains  to  be  considend.  (9.1 
The  Circuit  Judge  held,  that  the  plaintiff  was  entitled  to  recover, 
although  the  note  sued  on  was  without  securities  or  endoraen,  es; 
ceeded  the  sum  of  two  thousand  five  hundred  doBan,  ■»*^ 
pajaUe  two  years  after  date. .  And  it  has  become  die  duty  q|^ 
CiJHMfiiUBdM  present  writ  of  enor  to  deGida^^ffheOn  '^ 

eaa  be  vuintained  in  point  of  law. 
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The  defendant,  in  support  of  his  abjection,  reliet  on  the  SSlh 
section  of  the  original  cfaartor,  which  limits  loans  to  two  ihoiuand 
five  hundred  dollan ;  on  the  11th  section,  requiriog  two  or  more 
good  securities  or  endoiseis  on  notes  and  bills  of  exchange  dis- 
counted b<^  tbo  Bank ;  and  on  section  Ist  of  the  amendatory  act 
of  1836,  which  provides  that  all  notes  thereafter  discounted  at 
•aid  Bank,  dnll  be  renewed  annually.     Prince  Dig.  118. 

Joseph  Bond's  note  had  only  one  month  to  nm  when  taken  bj 
tb*  Bank;  and  while  it  is  granted,  that  it  exceeeded  the  sum  of 
two  thousand  five  hundred  dollars,  and  was  without  securities  or 
indoTBors,  still  being  received  in  discharge  of  timdry  notes  due  the 
Bank  by  Beall,  either  as  principal  or  indorser,  the  number  and 
terms  of  which  do  not  appear  fixim  the  record  before  us,  the  plain- 
tiff might  wall  claim  the  benefit  of  the  lat  secti<ni  oS  the  Act  ef 
1829,  the  provisions  of  whidi,  as  heretofore  quoted,  equitably,  if 
not  literally,  apply  to  the  transaction.  He  nugfat  fold  his  aima  and 
insist,  that  no»  amttai,  it  does  not  appear  that  any  of  these  antece- 
dent debts  transcended  in  amount  or  varied  in  their  terms.  Scorn 
the  regulations  in  the  statute  creating  this  corporation.  That 
wlule  it  is  admitted  that  the  directions  end  restrictions  in'die  char- 
tUf  must  be  obeyed,  still  it  remains  Ibr  thoeo  who  charge  culpabil- 
tf  to  show  it  That  all  persons,  private  and  official,  natunl  and 
'  ifO^fici^,  are  pi-c^iimed  todo  their  Aity  until  the  contrary  is  proved. 
,  "mtmi  pnumaimtiiT  rile  ct  loUmuHr  aw  acta,  dmue  pn^mr  ta  eo»- 
ft-oriwrf.  'lliut  tlio  transcript  sent  tq>,  which  is  tbo  only  evidence 
'  lid'rira  the  Court,  I'oiilainH  nothing,  as  to  the  original  DOtee  of  Beall, 
ivhich  would  overturn  the  presumption,  that  all  things  were  rightly 
Uuiie,  a*  to  them. 

Boiid'a  tiiiti-,  tlicif  foro,  being  taken  in  liquidation  of  Beall's,  he 
is  estopped  trom  sotting  up  the  proviuons  of  the  charter  for  his 
esQipe.  Suppose  that  Beall's  notes  were  likely  to  be  lost,  and  that 
Bond's  note  was  the  only  security  that  could  be  obtained  for  thdr 
payiauut,  it  would  be  suicidal  to  hold  that  the  Bank  was  inhibited 
from  availing  itself  of  this  indemnity  on  account  of  the  limitations 
in  its  charter.  The  power  to  save  its  debts  is  essential  to  its  ex- 
istraice.  The  regulationa  in  the  charter  as  to  discounts,  are  merely 
direi^ory.  BeaD  himself,  if  sued,  could  not  take  advantage  of  any 
dangrion  from  them;  much  leas  can  Bond,  whose  note  is  taken  in 
disdilfge  of  dip  original  debtor,  VwOtA  State*  vs.  Kirlipvbndt,  d 
1V&<iL.iLT20;  Jhi^  Btttta  n.  Jm  Zmtdt,  11    Wkeai.  II^«1; 
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T%e  Bamk  of  the  Northern  Liberties  vs.  CrcMon,  12  Sergt.  and  RawU 
£.306. 

The  President  and  Directors  of  the  Bank  (if  the  Commonwealth  of 
Kmtmcky  brought  a  suit  for  money  loaned  at  the  branch  at  Greens- 
burg.  The  defendants  plead,  that  the  writing  sued  on  was  lUegal 
and  Toid,  being  a  renewal  note,  and  a  substitution  and  wlMfiiction 
of  a  former  note,  the  sole  consideration  of  which  was,  bank  paper 
loaned  to  the  defendant  by  the  plaintiflT,  by  the  authority  and  in 
puTsaance  of  an  act  of  the  Legislature  of  Kentucky,  contrary  to 
the  meaning  and  prohibition  of  the  1st  article  and  10th  section  of 
tlie  Constitution  of  the  United  States,  forbidding  the  emi88i<m  of 
billa  of  credit  by  any  State  in  the  Union.  The  plaintiffe  filed  a  de- 
murrer to  the  plea,  and  Judge  Tompkins  sustained  the  demurrer, 
on  the  ground  that,  although  the  loan  may  have  been  illegal,  still 
it  was  no  defence  to  a  suit  brought  by  the  Bank  on  the  note  for  the 
money.  The  defendants  prayed  an  appeaL  The  cause  was  heard^ 
and  the  judgement  of  the  court  below  affirmed.   2  LitteQ  R,  300. 

-The  Bank  of  Somerset  obtained  judgments  ag^ainst  ons  Hui^iea, 
on  notes  executed  by  him  to  the  Bank.  The  defendant  applied  fiir 
an  injunction  against  these  judgments  on  four  grounds,  the  fkat 
and  second  of  which  were,  that  the  Bank  had  forfeited  its  chaitar 
by  commencing  its  operations  as  a  corporation,  "liefbre  the  tttntm^A 
o£  money  required  by  the  act  of  incorporation  was  actually 
by  the  commisnoners  appointed  lor  that  purpose,  and  Ivy 
fidling  to  redeem  its  notes.  Judga  Owsley  delivered- die 
of  the  Court  ''  With  regard  to  the  first  and  second  |^a|Bad  of 
equity  set  up  in  the  biU,"  said  he, ''  we  apprehend  tiiegr  aftid  ao 
sufficient  cause  for  the  interposition  of  a  court  of  equity, 
the  Bank  went  regularly  into  operation,  or  has  since  failed  to 
deem  its  paper,  according  to  the  provisions  of  its  act  of  incofpora- 
tion,  are  inquiries  which  we  suppose  cannot  be  drawn  in  qnestion 
'in  the  mode  adopted  by  the  complainant.  The  justice  qfthedenumd 
agakut  the  complainant  could  in  no  possible  tcay  be  affected  hy  smeh 
mqniriesr     5  LitteU  R.  45. 

In  a  suit  on  a  promissory  note,  at  the  instance  of  Edward  Little 
va.  John  O'Brien,  9  Mass.  R.  403,  it  was  agreed,  on  a  case  stated 
by  the  parties,  that  the  plaintiff  was  the  agent  merely  of  the  Umon 
File  and  Blarine  Insurance  Company,  of  Newbnryport,  and  diat 
ha  kadvo  interest  or  proper^,  in  die  note  declared  on.  Far  dM 
defalJAMrit  was  argued  that  ikme  eould  to  ^  iMoveiyi 
the  Jqhvation  above  named  wf  W  autfaoriljf  by  law  ttl 
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a  note,  as  it  was  exceeding  their  legal  powers,  and  against  the 
positive  regulations  of  the  charter  under  which  they  claimed  to  act 
The  consideration  of  the  note  was,  then,  illegal  and  corrupt,  itnd 
the  courts  would  not  enforce  a  contract  originating  in  a  direct 
breach  of  the  law. 

By  Ae  ij$wtr^'*  The  principal  objection  urged  against  the  plain* 
tflTft  retOFM^  in  this  case  arose  out  of  the  provisions  of  the  act  in* 
Goipbrating'cfei^  Union  Marine  and  Fit«  Insurance  Company,  by 
which  it  wat  iequired  that  their  capital  stock  should,  within  six 
months  after  payment,  be  invested  in  the  funded  debt  of  the  United 
States,  or  of  this  Commonwealth,  or  in  the  stock  of  some  incorpor- 
ated banking  company.  From  the  facts  in  the  case  submitted,  it 
appears  that,  instead  of  such  investment,  the  company  received  of 
die  several  stockholders  dieir  respective  promissory  notes,  with 
collateral  security  for  the  payment  thereof;  that  they  from  time  to 
time  renewed  such  notes,  either  partially  or  in  the  whole;  and 
that  the  note,  of  which  payment  is  sought  in  this  action,  was  given 
fbi:  a  balaaoe  of  instalments,  due  from  the  defendant  as  one  of  the 
stockholders.  And  it  is  insisted  that  the  conduct  of  the  company 
was  such  a  contravention  of  their  duty  as  will  avoid  die  note  in 
^jnesdon. 

**Ii  it  a  suffieimi  wutffer  to  the  objectum  that  it  does  not  Uemthe 
*tke  dtfmd(mt,/ar  this  camte  to  avoid  his  cotUract^  whick^  at 
km  and  the  company^  wot  inade  on  a  sufficient  consideration. 
WheciMr  £ir  this  misbehaviour  of 'the  corporation  the  Grovemment 
i»ri|Jl^pfl>eei«e  their  franchises,  upon  due  process,  is  a  question  not 
mom  tdbio  os." 

Tba  Chester  Gkus  Company  brought  an  action  of  assumpsit 
■gaiast  Stephen  Detoey,  to  recover  the  original  amount  or  price  of 
a  share  in  the  stock  of  the  said  company,  and  also  the  assessments 
laid  on  the  said  share;  and  it  is  alleged  in  the  declaration  diat  the 
defendant  agreed  to  take  the  said  share,  and  promised  to  pay  die 
said  tniginal  amount,  and  all  die  assessmente.  The  plaintiflb  also 
claimed  another  sum  for  goods  sold  and  delivered  by  diem  to  the 
defendant.  The  defendant  interposed  numerous  pleas,  and  among 
Aa  jest  that  die  IMMipany  had  never  been  regularly  org^ized,  nor 
^prea  audiorised  io  act  as  an  incorporated  company.  That  they 
lipjlwr  right,  imder  dieir  charter,  to  keep  a  store  and  sell  goods; 
fuui  diA^  dwcefore,  they  could  not  recover  against  him  on  his  pvr- 
4teM|a  JPtakeF,  Chief  Justice,  m  delivering  die  opinioB  i0  A» 
Gmu%  m^:  **Ab  to.fiiefourik  obgac&mv vrhich  was  to  the  xecof- . 
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mrj  OB  die  coont  ibr  eoods  sold  and  detirered,  on  die  groond  dni 
die  pluntifls  were  prokibited  from  tndm?.  it  csmoc  preraiL  Tbe 
LegialatiiTe  may  enlbree  die  prohibiiion.  by  causng  die  charter  to 
be  RToked  when  diej  shall  detennioe  that  it  has  been  abiwedL 
The  defendant,  howerer,  cannot  xefiise  payment  on  ^Mm  ^pmmL" 
16  Hon.  IL  94. 

The  BamkqfVwgmia^wnd  tie  F^Fmtn  Bamk^l%/fUim,§aJ^ 
mg  it  expedient  to  erect  buildings  in  the  city  of  "Ej/imamk  fer  An 
transaction  of  their  bosineaB,  purchased  a  piece  of  ( 
porpose,  and  erected  the  boildine.  Afier  this  was  doae  theva 
mained  a  racant  space  on  each  side  of  the  Bank  bnHdineB,  oa 
which  they  determined  to  erect  fire^iToof  brick  hoosee.  Ibr  tks 
greater  secniity  of  the  banks,  and  to  seD  them  ont  to  indmdnak. 
Before  the  booses  were  compfeted,  the  banks  agreed  with  MiAmd 
B.  Poiiiamz,  to  seD  him  ooe  of  the  Uunicuto  ibr  the  sum  of  tlS^SOO^ 
payable  at  the  end  of  fire  years,  with  interesL  The  Banks  also 
agreed  to  adrance  to  die  said  Poitianx  thenecenarysumteprepaio 
die  boose  as  an  anction  store,  and  to  boild  a  smaD  hoose.  to  be  ad- 
ded to  the  cost  of  die  tenement,  and  to  be  paid  far  in  the 
manner.  Bond  and  secority,  and  a  trost  deed  on  die  property 
to  be  given.  Poitiaux  did  accoidingly  take  poaseanon  of  the 
tenement,  and  receiTod  from  die  banks  $5,000  Oader  tho 
ment,  ¥rbich  was  laid  oat  by  bim  in  the  manner 
But  be  never  execated  the  bond,  with  securily,  for  $20^f0i^-i 
whole  sum  doe,)  nor  a  deed  of  trust,  according  to  the 

The  Banks  brought  a  suit  against  Poitiaux,  to  compd 
performance  of  diis  agreement.  *^ 

Poitiaux  plead,  among  other  things,  diat  the  Banks  had  no 
to  deal  in  real  estate  under  the  circumstances  of  that  in 
Their  charters  provide  that  the  land  which  it  shall  be  lawM  fer 
diem  to  hold  shall  be  onljf  such  as  shall  be  requisite  for  thiii  ■■- 
mediate  accommodation,  &c.  or  acquired  in  satis&cdon  of  debta. 
Ice  and  that  they  shall  not,  direcdy  or  indirecdy,  deal  or  trade  in 
any  odier  thing,  except  bills  of  exchange,  gold  or  silver  bullion,  &c* 

The  Chancellor  decreed  diat  die  banks  had  ^ff^f^m^  dieir  pow- 
ers in  purchasing  and  selling  the  property  in  qoaMifB,  it  not  beia|^ 
necessary  for  dieir  immediate  accommodation  in  telatioa  to  di» 
convenient  transaction  of  dieir  business.  From  tkis  dotr—  Ao 
phteiffii  appealed,  and  the  Court  of  Appeals  reversed  tfaodeufca^ 


aa|||pi^  that  notwithstanding  the  Act  of  iuMemUy  «|ighari«||^ 
Bank  Itkhold  as  much  real  profiBxtj  aama^f  YiBxocQuato  te^aii' 


xs- 


112  SUPREME  COURT  OP  GEORGIA. 

Bond  e«.  The  Central  Bank  of  GreorgMu 

mediate  accommodation,  in  relation  to  the  convenient  transactioii 
of  its  business,  and  no  more^  the  Bank  may  purchase  more  gpround 
than  is  necessary  for  the  erection  of  a  Banking-house,  build  fire- 
proof houses  on  the  vacant  land,  for  the  greater  security  of  the 
Banking-house,  and  sell  them  to  third  persons.  And  tkeU,  even  if 
the  JBonJ^  violaied  its  charter  in  so  doing ,  the  only  proceedhtg  agaimt 
iiplftdi  i^4l^  SJt^  foarranto,  and'  the  purchasers  of  the  houses  casmoi 
nrite  a  tp€tlfic  performance  of  their  contracts  by  alleging  that  the 
BaiAs  hoi.  etoeeied  Hieir  powers  in  erecting  and  sePdng  the  house. 

Ji%dge  Gh'een  says:  '*  It  seems  to  me  that  the  charters  are  only 
directory  in  this  respect.  They  impose  no  penalty  in  terms.  They 
do  not  declare  the  purchase  by,  or  conveyance  to  the  banks,  to  be 
void,  nor  vest  the  title  in  the  Commonwealth,  or  any  other  than  the 
Banks,  in  consequence  of  such  purchase  and  conveyance.  The 
leg^  title  passed  to  the  Banks  by  the  conveyance  to  them,  and  their 
conveyance  would  effectually  transfer  that  title  to  any  other.  I^ 
in  making  the  purchase  of  the  land  in  question,  the  Banks  violated 
their  charters,  the  corporation  might  for  that  cause  be  dissolved  by 
a  proceeding  at  the  suit  of  the  Commonwealth;  and  even  in  that 
case  it  seems  to  be  the  better  opinion  that  the  property,  if  not  pre- 
viously conveyed  to  some  other,  would  revert,  upon  the  dissolution 
of  the  corporaticta»  to  the  grantor.  The  ma3am,/eu:tum  valet  quod 
fi&ri  mm  debet,  seems  to  apply.  It  would  be  extremely  inconveni- 
ent if  every  contractor  with  one  of  these  Banks  could,  for  the  pur- 
pose of  avoiding  his  contract,  institute  the  inquiry  whether  the 
Bank  bad  violated  its  charter.  They  have  a  right  to  insist  that  the 
question  should  be  tried  by  a  jury,  in  a  proceeding  having  that 
single  object  in  view."     3  Rand.  R,  136. 

In  Fleckner  against  the  Bank  of  the  United  States,  the  Supreme 
Court  held  that  the  statute  incorporating  the  Bank  of  the  United 
States  does  not  avoid  securities  on  which  usurious  interest  may 
have  been  taken,  and  that  the  usury  cannot  be  set  up  as  a  defence 
to  a  note  on  which  it  is  taken.  It  is  merdy  a  violation  of  the  char- 
tetyfor  which  a  remedy  may  be  applied  by  the  Government. 

Judge  Stofji  mho  delivered  the  opinion  of  the  Court,  says: 
'*  Even  if  tiie  i^^fak  had  violated  its  charter  by  this  particular  trans- 
action, it  is  n<it  easy  to  perceive  how  that  objection  could  be  avail- 
aUe  m  &vour  of  Bleckncr.  The  act  has  not  pronounced  that  such 
a  violation  makes  the  transaction  or  contract  ipso  facto  void,  but 
ittfjMiiiflbed  it  by  a  specific  penalty  of  treble  the  value.  It  mmldt 
remaia  to  be  shown  bow,  \f  the  Bank  had  ageneral  right 
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Fenwr  Atf  tkb  c«mk  bit  W  <saa»3fd  ^ 

dbecaoe  oiT  £ifi9  ^.ffiio 

BjdKiOdi  MctuB  cT  ife  c&icfis  of  tae  Roi 
Aklmma,  it  k  enacted:  "^  It  mal  mac  9e  &vfc:  £r  A* 
sad  directois  of  wd  Bank  tk>  p«rcaBKe  «r  <2ici:icic 
of  exchange  form  larger  ism  l^oa  €ie^ciBaDii«k«3ar^  Am 
any  draft  or  bill  of  exchange  parchased  or  OKvfX3fih£  ry  ;» 
Bulk,  dieie  diall  be  at  leait  tvo  TapamRoitt  ba^aea^  tmoL  cif 
which  shall  be  coosadexed  good  £x  ife  a^^iac  «f  snen.  £rs£  or 
baL"  The  oi^&nrj  kiam  of  die  Bank  voe  Is 
sand  doDais,  and,  by'the  20ih  aectaon  of  ife  charier,  taie  Bask 
fixhidden  from  d^aKwg  in  eoodf,  wares,  or  sngT^iiiflfcfHe  Ctee 
John  M.  Bates,  of  the  Conntr  of  Grecae.  befax  T«9«e9feii  cc  -inie 
thousand  and  twentr-two  bales  of  eocon  a  M^ncCe,  X£»7  C^ock^ 
acting  as  die  agent  of  the  Bank,  adraBccd  to  Beet  ol  istt 


Jive  caUs.    The  cotton  was  defifered  to  Pixcho-  Ik 
appointed  by  the  Bank  to  receiTe  it,  and  Cook  cxecafied  a 
setting  fordi  the  aboTO  &cts,  and  theieupon  the  deieodzac 
and  delivered  to  Cook  the  bill  of  exchange  sued  upon,  and  also 
fifteen  other  bills  of  exchange,  each  for  the  sum  of  five 
dollars,  all  bearing  date,  becoming  doe,  and  payaUe  at  the 
time,  and  indorsed  by  one  Ellis,  now  deceased,  and  Hine^ 

To  the  action  against  Bates  &  Hines  on  one  of  these  dnfia,  it 
was  urged  in  behalf  of  the  defendants,  diat  the  Bank.  ahixHigh  the 
property  of  the  State,  was  a  mere  corporation,  and  as  soch  po** 
sesscs  those  powers  only  which  are  conferred  by  the  charter,  or 
necessary  to  its  existence.  That  this  transacdon  was  illegal,  there 
being  no  express  authority  in  the  charter  sanctioning  it;  and 
that  if  the  charter  prescribes  a  mode  of  contracting,  and  that  mode 
is  not  observed,  or  if  a  contract  be  made  which  the  d^nctor  docs  not 
authorize,  in  either  case  the  contract  wiU  be  void,  nd  no  action 
can  be  maintained  on  it. 

^^C  the  plaintiff  it  was  insisted  that  the  money  was  lenl  onl^ 
biDtMld  that  the  cotton  was  taken  as  collateral  secnrity;  ^Mft^^^^ 
was  ki  Ike  nature  of  a  pledge.    But  if,  withm  the  ^T<dDakH:n33^^A.  ^^"^^^ 
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charter,  though  it  might  authorize  a  forfeiture  of  the  charter,  it 
could  not  be  taken  advantage  of  by  the  defendants. 

The  Court,  in  their  opinion,  admit  distinctly,  that  the  directions 
contained  in  the  40th  section  of  the  charter  cannot  be  evaded  by 
tplUting  up  a  large  loan  of  money  into  fragments,  and  taking 
several  bills  from  the  same  parties  for  the  v\rhole  amount  That  it 
caxmot  be  disguised,  that  the  loan  of  money,  though  apparently  di- 
Tided  into  amaD  sums,  is  a  single  transaction,  and  in  effect  a  loan 
to  the  same  individuals  of  the  enormous  sum  of  near  eighty  thou- 
sand dollars;  thus  producing  the  very  result  which  it  was  the  de- 
sign of  this  clause  to  guard  against.  Still  the  Court  were  unan- 
imous in  opinion,  that  this  clause  of  the  charter  is  directory 
merdy;  and  that,  if  it  be  disregarded,  no  one,  a  party  to  its  viola- 
tion, can  take  advantage  of  it 

Ormond,  Justice,  observes:  "  The  management  of  a  private  stock 
Bank  might  be  safely  lefb  to  the  jealous  scrutiny  of  the  stockholders  \ 
but  an  institution  like  ours  in  which  the  directors  have  no  private 
interest,  is  required  to  be  guarded  and  secured  by  checks  on  the 
conduct  of  the  agents  of  the  public,  to  whom  the  management  of 
the  Bank  might  be  intrusted.  Accordingly,  we  find,  among  other 
restraints,  that  the  directors  were  ordered  not  to  lend  on  note  more 
than  two  thousand  dollars  to  one  individual,  or  to  advance  more 
than  five  thousand  dollars  in  the  purchase  of  a  bill  of  exchange. 
The  reason  of  this  restraint  is  most  apparent,  its  intention  cannot 
be  misunderstood ;  it  was  to  secure  the  Bank  against  loss,  by  the 
loan  of  large  sums  to  one  person.  To  accomplish  this  object  not 
pnly  the  amount  is  limited,  but  the  directors  are  required  to  take 
at  least  two  responsible  indorsers,  either  of  whom  shall  be  con- 
sidered good  for  the  whole  amount,  We  presume  no  one  would 
say  the  latter  part  of  the  clause  was  not  directory,  and  yet  it  stands 
precisely  on  the  same  footing  with  the  previous  part  It  was 
doubtless  expected  by  the  Legislature  that  its  commands  should  be 
obeyed  by  its  agents,  but  it  is  impossible  to  suppose  that  it  was 
contemplated,  as  the  result  of  a  regulation  intended  to  protect  the 
public  against  loss,  that  if,  by  collusion  with  the  directors,  or,  as 
was  doubtless  the  fact  in  this  case,  by  an  honest  mistake  on  the  part 
of  the  directOTB,  an  individual  could  succeed  in  getting  on  a  bill  of 
exchange  a  larger  sum  than  the  charter  allowed,  that  the  same 
regulation  would  protect  him  against  paying  it.  Whatever  may 
be  tlie  liability  of  the  directors  in  such  a  case,  nothing  can  be 
clearer  to  our  minds  than  that  the  borrower  must  refund  the  money. 


■    V" 
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tonr  acts  of  i>2r?  lad  1*3^.  ff»  ine?cnzrnf3L  il  Her  ■  u^ '  j>*»^     1l. 
And  hj  the  liSSer  !^  cir*e£.:n  :^  ^er  Zank  lar^  T'lw^st  Oii  Bzx:2ii» 
ritj  to  liwfogTtf,  or  pcrsatie  "^cIb  ic  ^ss^sarurti:  ir   mus  ivhel 
wldch,  in  dieir  opcssMc  szaj  '^e  r>5iL  — ^iwingg  n   uminui:,  bul 
with  no  other  restnct2»:a  ^lo.  izie  rrfadSKL  '^  -sdx  il  Ttr^.  mii 
is  for  the  poipese  of  '*^>jV^"»'f  fisi^ ^  z^ Vr&i«*g  in. -^  5i 
bonds,  or  anT  other  debc  ooccrbicdd.  i^hr-sai  ':▼  'se  ^^rr^r*  wr  a  x 
Legislatnre.     And  this  dier  ue  satbaraed  a>  ^  "^  rff.fMfus' ' 
to  the  Umitatiam  amttumed  n  Ae  iSik  ttetiom  ^tke  ck^^i/r  *ifmi  ^ 
Here  is  an  express  legislatiTe  derlaration,  with  wtd^di  ^ia  Comt 
dare  not  interfere.    What  plainer  language  coold  haTe  been  em- 
ployed to  evince  the  legislatiye  intenti(Hi  that  there  shoaU  be  no 
restraint  in  the  case  specified  in  this  statute.    And  die  proof  before 
the  Court  below  showed,  that  the  indebtedness  of  Beall  to  die  Bank 
originated  in  this  way.    We  are  bound  to  conclude,  therefore,  that 
the  Bank  in  the  present  instance  has  not  exceeded  the  limits  pre- 
scribed in  its  charter.     And,  were  it  otherwise,  it  would  afibrd  no 
justifiable  excuse  to  the  defendant  for  refusing  to  pay  his  note. 
And  public  policy,  as  well  as  die  law,  fuDy  sanctions,  in  the  judg- 
ment of  die  Court,  the  doctrines  we  have  endeayoured  to  establish. 
In  every  way  of  considering  diis  case,  it  appears  to  the  Court 
that  diero  was  no  error  in  die  Court  below,  and  that  die  judgment 
oaght  to  be  affirmed. 


^\ 


118  SUPREME  COURT  OP  GEORGIA. 

Robioeon  vt.  McDonald. 

No.   14. — BoLLiNo  H.  Robinson,  plaintiff  in  error  vs.  James 

McDonald,  defendant  in  error. 

[1.]  In  an  action  of  Trover  by  an  executor  or  administrator,  who  declares  on  his  own 
eonUrueUoe  possession,  and  alleges  the  conversion  after  the  death  of  the  testator 
or  intestate,  it  is  necessary  for  him  to  introduce  in  evidence  his  letters  testamentary, 
•r  df  administntioB,  on  the  trial,  as  a  part  of  his  title,  to  enable  him  to  recover. 

[Si]  Where  the  defendant  purchased  a  negro  at  Sheriff's  sale,  as  the  property  of  a  diird 
person,  who  was  a  stranger  to  the  plaintiff's  title,  used  him  as  his  own,  and  exer- 
cised dominion  and  control  over  him,  it  was  held  to  be  sufficient  evidence  of  a  con- 
version to  maintain  trover,  without  evidence  of  a  demand  and  refusal. 

[3.]  When  the  testator  bequeathed  certain  negroes,  at  his  mother's  death,  to  his  son 
Robert,  his  heirs  and  assigns  forever;  but,  if  Robert  should  live  single,  and  die  with- 
out a  lawful  heir  of  his  body,  the  above  property  is  to  bo  equally  divided  between  my 
three  sons,  James,  John,  and  Lovett,  it  was  held  to  be  a  limitation  over  upon  an  in- 
definite fiulure  of  heirs  or  issue,  and  therefore  void,  as  being  too  remote,  according  to 
the  rules  of  the  Common  Law,  and  vested  the  property  in  the  first  taker.  Held,  also, 
that  if  the  ^qucst  over  had  been  good  at  Ck>mmon  Law,  our  Statute  of  1821  would 
have  vested  the  property  in  the  first  taker. 

Trover.  From  Early  Superior  Court.  Tried  before  Judge 
Warren.    October  Term,  1846. 

For  the  facts  of  the  case,  see  thei  opinion  of  the  Supreme  Court 

Taylor,  for  the  plaintiff  in  error,  contended — 

A  remainder  caqnot  be  limited  upon  a  fee  simple  conditional  at 
Common  Law.  Bedon  vs.  Bedon,  2  Bailey^s  R*  231;  4  KaU^i 
Cam.  11,  12. 

A  charge  upon  lands  given  by  devise,  v^ithout  words  of  perpe- 
tuity, will  give  a  fee.  Dunlap  vs.  Crairford^  2  McCard^t  CJl  R. 
178. 

Where  personal  property  is  given  by  will  to  the  first  taker,  in 
words  which  would  give  an  estate  tail  at  Common  Law,  or  a  fee 
conditional  in  lands,  and  is  then  limited  over,  the  limitation  over  is 
too  remote,  and  therefore  void,  and  the  first  taker  takes  an  estate 
in  fee  simple;  words  giving  an  estate  tail  in  lands,  will  give  an  ab- 
solute estate  in  personalty.  Henry  and  wife  vs.  Felder,  2  McCard^s 
Ch.  R.  323;  Pnnce  Dig.  247;  1  Nott  ^  McQyrd,  69. 

If  there  be  an  absolute  power  of  disposition  given  by  will  to  the 
first  taker,  with  remainder  ove^,  in  all  such  cases  the  remainder  is 
void,  as  inconsistent  with  the  power  of  disposition  expressly  given 
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in  the  win,  or  neceannly  iznpuett.     4 

248,  264,  26?,  273 :  J^idimm.  cr  iau   3rmter  ^i  ZmtL   J) 

2L19. 
A  fimitation  repnsmsc  to  xn.  oBse  zr^^^a  ^  "w^  >  'nm  v  i 

deriae  to  A  md  his  hein.  or  a.  'lenK  3i  A  if  iJ  3is  ^satB:  \  inn- 

tiQOD  of  die  estate  pie^kwalj  xfv^ai  3 

MMbimt,  16  ,Mjl  IL  d6o:  &\^  Lie,  5  l£m.  ^  «»:  U 

171^  Bradley  y%,  Peiiato,  3  r«.  J^.  S4u 
The  word  heirs  noc  im!i<»a^  t  :o  cma?  in  arTsoinxE 

Georgia.     Primn  Di^.  247:  2  31'_V»x^r  Ck  A  ITl. 

A  Bettlement  of  ne^roesw  made  br  a  ad&er  130a  sb  'iansaaff  £ir 

Hfe,  and  after  her  death  tober  chfUm.  hut  Haiiceti  in  ae  'Mggntmoam 

to  the  heirs  of  her  bodr,  deemed   too  nmgsotz  fo  iiac  "i^  -vitnie 

vests  in   the  first  taker.     Siocii^  va.  3Esrtm,  2  Arrt  IL  471:  4 

MeCord's,  IL  198;  Fmmf  G»/.  iSoL  V41. 

A  limitation  of  chattels  to  die  hein  of  donee,  xzki  ca  fichize  to 

issne  of  donor,  manifests  the  intention  of  the  donor  to  pszt 

the  whole  estate.     Poweil  til  Brtneuy  1  Bailey  IL  iOO. 

In  support  of  the  3d  posxdon,  that  a  demand  and  refosal 

indispensable  to  be  proven,  in  order  to  authorise  a  recoverr  in 

&Tour  of  the  plaintiff;  would  refer  to  2  Slarkie  £r.  S3S.  9 ;  1  CAitty't 
Plead,  156. 

The  fifth  and  last  ground,  that  die  executor  should  hare  produced 
upon  the  trial  his  letters  testamentary  as  a  part  of  his  title,  the 
authorities  are,  that  where  die  cause  of  action  accrued  since  the 
death  of  the  testator,  or  intestate,  the  executor  or  administrator 
sues  in  his  individual  and  not  his  repiesentatiTe  character;  and 
his  administration  forms  a  part  of  his  tide  and  must  be  produced, 
although  die  defendant  has  not  craved  oyer,  nor  has  pleaded  in 
abatement.  Broummg  vs.  Huff,  2  BaUey'M  R.  194;  2  Siarkie  Br. 
ah  part,  548.  516;  Kirhy  vs.  Qmn,  Rke  IL  264;  HoHis  vs.  Simiik, 
10  Eoit  R,  293;  BuUard  vs.  ^mxr,  1  T.  R.  358;  1  BaOty,  79;  2 
Botfey,  319. 

Dbton,  and  Towns  &  Smith,  for  defimdant  in  exror,  cited 
the  following  andiorities : 

Oa  the  ProbaU^  2  Bla.  dm.  424;  LngJC9  Niti  Prnu  1001. 

Oa  Ae  lAmUalUm  over,  2  Bla,  Cam.  139;  Am.  Ch.  Dig.  334;  1 
Mkm.  B.  440;  10  JtAn.  R.  13;  16  John.  iL  382;  20  John.  R.  483; 
1  Roftr  om  Legaeia,  87,  88,  4O1,<402;  2  Boper  on  LeganAn,  Z7% 
373;  1  Ptero  WUlmi.  R.  563. 
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By  the  Court — Warner,  J.  delivering  the  opinion. 

This  was  an  action  of  Trover,  instituted  by  James  McDonald, 
the  defendant  in  error,  as  the  executor  of  William  McDonald, 
agtdnst  Boiling  H.  Robinson,  the  plaintiff  in  error,  to  recover  the 
possession  of  a  negro  slave,  by  the  name  of  Bob.  On  the  trial  in 
the  Court  below  there  was  a  verdict  found  for  the  plaintiff  for  the 
value  of  the  slave,  and  his  hire.  The  defendant  below  made  a/QO« 
don  for  a  new  trial  on  several  grounds,  which  were  all  overruled 
by  the  Court.  It  appears,  from  the  record,  the  plaintiff  below 
claimed  title  to  the  negro,  under  the  last  will  and  testament  of 
William  McDonald,  his  testator,  for  the  purpose  of  distributing  the 
same  to  John,  James,  and  Lovett  McDonald,  who,  it  is  contended, 
are  entitled  to  the  property  under  the  wilL  The  first  ground  taken 
for  new  trial  in  the  Court  below  was,  that  the  Court  charged  the 
jury,  "they  were  bound  to  consider  the  will  as  conveying  to  Robert 
McDonald  a  life  estate,  with  remainder  to  John,  James,  and  Lovett 
McDonald,  the  parties  therein  named." 

The  third  ground  taken  for  new  trial  in  the  rule  was,  that  the 
Court  below  erred  in  charging  the  jury  "that  a  demand  and  re- 
fusal was  not  indispensable  to  the  right  of  the  plaintiff  to  recover; 
that  if  the  defendant  had  come  into  the  possession  of  the  negro 
man  Bob  by  the  delivery  of  the  plaintiff,  or  as  bailee,  or  by  finding 
that  a  demand  and  refusal  would  have  been  necessary  to  be  proved; 
but,  coming  into  the  possession  by  purchase  at  Sheriff's  sale, 
and  using  the  property  as  his  own,  receiving  hire,  and  that  con- 
version being  proved,  the  plaintiff  would  be  entitled  to  recover; 
the  defendant's  counsel  insisting  upon  the  Court  to  charge  the 
jury,  that  the  defendant  not  having  come  tortively  into  the  posses- 
sion of  the  neg^  msoi,  a  demand  and  refiisal  was  indispensable  to 
the  plaintiff's  right  of  recovery." 

The  fourth  ground  taken  for  new  trial  in  the  Court  below  was, 
*'  that  the  Court  erred  in  refusing  to  charge  the  jury,  that  the  cause 
of  action  having  occurred  since  the  death  of  the  testator  or  donor, 
it  was  necessary  for  the  plaintiff  suing,  in  his  character  of  execu- 
tor, to  have  introduced  his  letters  testamentary  as  a  part  of  his 
title  to  make  it  complete,  he  having  neglected  to  do  so,  was  not 
entitled  to  recover;  the  Court  having  decided  that,  suing  as  execu- 
tor, the  defendant  should  have  filed  his  plea  in  abatement  at  the 
fizBt  term  of  the  Court,  and  craved  oyer;  that  not  being  done,  the 
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Court  at  this  time  would  not  require  the  production  of  the  letters 
testamentary." 

The  second  ground  of  error  taken  in  the  rule  for  new  trial,  was 
not  insisted  on  in  the  argument  before  this  Court,  and  therefore  it 
is  not  considered. 

The  overruling  the  three  grounds  taken  for  new  trial  by  the 
Court  below,  is  now  Assigned  for  error  in  this  Court. 

We  will  first  dispose  of  the  question  made  as  to  the  con-  [2«] 
Torsion  of  the  property. 

In  Liptrot  vs.  Holmes,  1  KeUy^s  R.  381,  this  question  was  con- 
sidered by  us,  and  the  rule  establi^ed.    In  that  case  we  said, 
"the  action  of  trover  being  founded  on  a  conjunct  right  of  property 
and  possession,  any  act  of  the  defendant  which  negativei  or  is  in- 
consistent with  such  right,  amounts  in  law  to  a  conversion.    It  is 
not  necessary  to  a  conversion  that  there  ^ould  be  a  manual  taking 
of  the  thing  in  question  by  the  defendant;  it  is  not  necessary  that  it 
should  be  shovfm  that  he  has  applied  it  to  his  own  use.     Does  he 
exercise  a  damimon  aver  it  in  exclusion,  or  in  defiance  of  the  plaintijps 
right?  if  he  does,  that  is  in  law  a  conversion,  be  it  for  his  own 
or  another  person's  use.    But  it  is  said,  where  a  party  comes  lawfully 
into  the  possession  of  property,  there  must  be  a  demand  and  refusal 
proved.     This  is  undoubtedly  true  where  the  defendant  finds  the 
property,  or  where  he  gets  possession  of  it  by  the  consent  of  tlie 
plaintiff — the  possession  must  be  lawfbl  as  against  the  plaintiff. 
Demand  and  refusal  is  only  evidence  of  a  conversion.     But,  where 
the  defendant  gets  possession  of  property  as  administrator  in  right 
of  his  intestate,  or  where  he  gets  possession  of  it  as  a  purchaser  at 
Sheriff's  sale,  under  an  execution  against  some  third  person,  and 
uses  and  exercises  dominion  over  the  property  as  his  own,  it  is  a 
conversion  as  against  the  rights  of  the  plaintiff,  who  is  a  stranger  to 
the  title  under  which  the  defendant  claims** 

From  the  evidence  as  disclosed  by  the  record,  it  appcan  that 
Robinson  purchased  the  negro  at  Sheriff's  sale  as  the  pro|ierty  rif 
Robert  McDonald,  and  that  he  exercised  dominion  and  amUtA 
over  him  whOe  in  his  possession,  which  in  our  judgment  wan  a  ciri* 
version  in  law,  as  against  the  rights  of  the  plaintiff ;  and  i-yuhsin-j^  r/f 
demand  and  refusal  was  not  necessary  to  have  Ijecii  prrive^l  on  tli#> 
part  of  the  plaintiff  to  maintain  his  action;  therefore,  there  wnn  i»/# 
error  in  the  charge  of  the  Covt  below  to  ^  jury  oa  this  branch 
of  the  case. 

We  tie  of  the  opinioo  die  oovit  did  cfr  fn  hf  jtiiffnmi^  hi  f 
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deciding  that  it  was  not  necessary  to  introduce  the  plaintiff's  letters 
.testamentary  as  evidence  to  the  jnry.  The  plaintiff,  in  diii  case, 
declares  on  lus  own  possession,  and  alleges  the  conversion  since 
die  testator's  death.  In  2  WiUiams  an  Executors,  1150,  the  mle  is 
stated  to  be,  "  where  the  plaintiff  declares  an  a  camse  of  actum 
arising  in  his  own  time,  and  makes  profert  of  the  letters  of  admims- 
tration,  and  the  defendant  pleads  the  general  issue,  such  plea  doee 
not  admit  the  plaintiff* s'  tide  as  executor  or  admimstrator,  and  it 
must  he  proved.**  Where,  however,  the  executor  or  administrator 
declares  on  the  possession  of  his  testator,  or  intestate,  and  alleges 
the  conversion  to  have  been  in  the  lifetime  of  the  decedent,  his  title 
as  such  executor  or  administrator,  need  not  be  established  at  the 
trial  Idem  1158.  In  the  one  case  the  executor  or  administrate 
claims  the  possession  of  the  property  in  his  own  right,  and  alleges 
the  defendant  converted  it  as  against  his  title;  and,  therefore,  it  is 
incumbent  on  him  to  show  his  letters  testamentary,  or  of  adminis- 
tration, as  part  of  his  title,  in  all  cases  where  the  executor  or  ad- 
ministrator has  not  had  the  actual  possession  of  the  property.  8 
Greerdeafs  Ev.  272,  sec.  338;  2  Leigh's  Nisi  Prius,  973;  2  8am^ 
ders  R.  47,  note  k;  Bratoning  vs.  Huf,  2  Bailey*s  R,  174.  When 
the  defendant  denies  the  character  in  which  the  plaptiff  sues,  he 
should  plead  in  abatement,  as  stated  by  the  Court  below ;  but  here 
the  plaintiff  claims  the  constructive  possession  of  the  property  by 
virtue  of  his  title  as  executor,  and  to  entitle  him  to  the  actual  pos- 
session of  it  he  must  prove  his  title  on  the  trial.  StyHng  himself  ex- 
ecutor in  his  declaration,  does  not  furnish  plenary  proof  that  he  is 
such,  when  he  alleges  a  conversion  as  against  his  own  title  by  the 
defendant.  To  make  out  his  case  he  must  show  title  in  his  testa- 
tor, and  then  show  either  his  testamentary  letters,  or  a  certified 
copy  of  the  will  appointing  him  executor,  probate  thereof,  and  his 
qualification  as  such  executor. 

[3.]  The  testator,  in  the  first  clause  of  his  will,  gives  to  his  son 
Robert  McDonald,  the  following  negroes:  "Bob,  Kate,  and  her 
six  children,  with  certain  real  estate,  at  his  mother's  death;  and,  if 
Robert  should  live  and  die  single,  without  a  lawfid  h^  of  bis 
body,  the  above  property  is  to  be  equally  divided  between  my  three 
sons,  James,  John,  and  Lovett,  to  have  and  to  hold  the  aforesaid 
property,  and  every  part  thereof,  from  me  and  my  heirs,  and  every 
other  person  whatsoever,  unto  the  said  Robert  McDonald,  his  heirs 
and  assigns,  forever." 

This  testamentaxy  paper  is  dated  8th  March,  1837,  and  was 
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proved  and  admitted  to  record  in  the  Court  of  Ordinary  of  Baker 
County,  at  the  May  Term  of  the  Court,  1844.  On  the  trial  of  the- 
cause  the  Court  charged  the  jury,  "  that  they  were  bound  to  con- 
nder  the  said  instrument  as  conveying  to  Robert  McDonald  a  life 
egtate^  wUh  remainder  to  John^  JameSf  and  JLotett  McDonald^  tJiepar- 
tu9  therein  namedJ* 

The  testator  bequeaths  the  negroes,  at  the  death  of  his  mother, 
to  Robert  McDonald,  his  heirs  and  assigns  forever;  but,  if  Robert 
should  live  and  die  single,  without  a  lawful  heir  of  his  body,  the 
above  property  is  to  be  equally  divided  between  my  three  sons, 
James,  John,  and  Lovett.  The  above  is  a  concise  statement  of  the 
bequest  contained  in  this  testamentary  paper,  and  the  question  pre- 
sented for  our  decision  is,  what  estate  did  Robert  McDonald  and 
the  other  parties,  take  under  it  in  the  property  ? 

The  Court  below  held  that  Robert  McDonald  took  a  life  estate 
only  in  the  negroes,  with  remainder  to  the  other  three  sons;  but, 
on  the  argument  before  this  Court,  that  position  was  abandoned 
by  the  counsel  for  the  defendant  in  error,  who  insisted  the  limi- 
tation over  to  the  three  sons  was  good  as  an  executory  bequest,  or, 
to  use  their  language,  good  as  an  "  executory  devise."  That  this 
bequest  did  BOt  convey  a  life  estate  to  Robert  McDonald,  with  re- 
mainder to  the  testator's  three  sons,  we  think  is  quite  clear,  for  the 
reason  there  was  no  particular  estate  to  support  such  remainder. 
2  Bla,  Com.  165.  The  bequest  is  to  Robert  and  his  heirs  and  as- 
signs forever;  but,  if  Robert  dies  without  an  heir  of  his  body,  liis 
title  is  defeated,  and  the  property  goes  over.  Is  the  limitation 
over,  good  as  an  executory  bequest  ?  We  think  this  bequest  over 
to  the  testator's  three  sons,  cannot  be  sustained  according  to  the 
rule  of  the  Common  Law,  independent  of  our  statute ;  certainly 
not  under  the  provisions  of  the  Act  of  1821.  According  to  the 
mle  of  the  Common  Law,  the  limitation  over  must  bo  confined  to 
a  stated  period;  it  cannot  be  extended  beyond  a  life  or  lives  in 
being,  and  twenty-one  years  afterwards,  to  which  may  be  added  a 
few  months  more,  to  reach  the  case  of  a  posthumous  child.  The 
time  within  which  the  limitation  over  is  to  take  effect,  should  be 
d^midy  fixed  by  the  testator,  so  as  to  bring  it  within  the  period 
prescribed  by  the  rule,  otherwise  it  will  be  considered  as  a  limi- 
tadoD  upon  an  indefinite  failure  ofiuue^  and  void.  2  Bla,  Com.  174 ; 
ilrtiwimm  Huichinwn,  3  P.  WiUiams,  258;  Goodman  vs.  Ooodr 
right,  lEla.R.  I885  Lang  vs.  ElackaU,  7  T.  R.  100.  ^^ 

The  teiMar  bequeadis  the  negroes  to  his  son  Robert,  his    -" 

16 


122  Supreme  court  op  Georgia. 

Robinnon  «ff.  McDonald. 

and  assigns  ibrever ;  but,  if  Robert  should  die  without  tilato/ul  heir 
of  his  body,  the  above  property  to  be  equally  divided  between  my 
three  sons,  James,  John,  and  Lovett.  The  time  for  the  fedlure  of 
the  heir  of  the  body  of  Robert  is  not  defined  by  the  testat^H*;  he 
does  not  say  if  Robert  shall  die  vnthout  a  lawful  heir  of  his  body 
living  at  the  time  of  his  deaths  or  within  the  period  prescribed  by 
the  rule,  then  the  property  shall  go  over;  but  the  property  is  to  go 
over  to  the  three  sons  whenever  there  shall  be  no  lawful  heir  of 
my  son  Robert  to  take  it,  whenever  that  event  shall  happen,  with- 
out any  fixed,  certain,  or  definite  period  within  which  it  must  hap- 
pen, as  the  rule  stated  requires.  Mr.  Feame  states  the  rule  to  be, 
''  whenever  an  executory  devise  is  limited  to  take  effect  after  a 
dying  without  heirs,  or  without  issue,  subject  to  no  other  restriction^ 
the  limitation  is  void;  for  the  policy  of  our  law  will  not  suffer  prop- 
erty to  be  tied  up  and  rendered  unalienable,  in  expectation  of 
such  remote  contingencies.  As  where  lands  are  devised  to  A,  and 
his  heirs,  and  if  A  die  without  heir  then  to  B,  this  limitation  to  B 
is  absolutely  void«"  Feame  on  Remainders,  444,  445.  "  So  where 
A  devised  to  J.  B,  and  his  heirs  forever,  and  if  J.  B  should  die 
without  any  heir,  then  he  devised  the  estate  to  0 ;  this  limitation  to 
C  was  held  void,  because  too  remote."  TiUmry  y%f  Barhut^  3 
Aikyns  R.  617. 

We  deem  it  unnecessary  to  review  the  various  decisions  which 
have  been  made  on  this  branch  of  the  law,  or  to  notice  the.subtle 
distinctions  which  have  been  taken  between  a  devise  of  real  and  a 
bequest  of  personal  property,  as  we  feel  satisfied  the  Common  Law 
rule  before  stated,  best  comports  with  the  genius  of  our  institutiims 
and  the  habits  of  our  people,  which  requires  executory  devise» 
and  bequests  to  be  strictly  confined  within  the  limits  prescribed 
thereby;  for  it  is  a  species  of  entailed  estate,  to  the  extent  of  the 
authorised  period  of  limitations,  which  the  people  of  Georgia  have 
not  been  disposed  to  encourage,  as  their  legislative  enactments 
abundantly  prove.  Chancellor  Kent  says,  "  entailments  are  recom- 
mended in  monarchical  governments,  as  a  protection  to  the  power 
and  influence  of  the  landed  aristocracy;  but.  such  a  policy  has  no 
application  to  republican  establishments,  where  wealth  does  not 
form  a  permanent  distinction,  and  under  which  every  individual 
of  every  family  has  his  equal  rights,  and  is  equally  invited  by  the 
genius  of  the  institutions,  to  depend  upon  his  own  merit  and  exet' 
iiofu.'*  4  Kent's  Com.  20. 
The  limitadon  over  to  the  three  botxb  o€  the  testator  in  this  be- 
09t  not  being  restricted  to  a  failure  of  ^n  Wix  ^i  \ic^\e«  dl  V!bft 
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body  of  Robert,  living  at  the  time  of  his  deaths  or  within  a  life  or 
Hve8  in  being,  and  twenty-one  years  afterwards,  the  right  of  die 
three  sons  to  the  property,  in  our  judgment,  depended  upon  an  in- 
definite failure  of  issue  or  heirs,  and  was  therefore  void,  as  being 
too  remote,  under  the  rule  of  the  Common  Law.    We  adopt  the 
rule  in  SheUei/*s  case,  that  the  term  heir,  or  heirs,  in  a  gift  or  con- 
veyance, (without  explanation  or  restriction,)  are  words  of  limita- 
tion, and  not  words  of  purchase.     That  it  is  not,  nor  ought  not  to 
be,  in  the  power  of  the  testator  to  prescribe  a  different  meaning  to 
the  word  heirs  from  what  the  law  prescribes,  when  they  are  to 
take  in  their  character  as  heirs ;  or,  as  was  said  by  Lord  Thurlow, 
in  Jones  vs.  Morgan,  ''that  whoever  takes  in  the  character  of  heir 
must  take  in  the  quality  of  heir.     Let  us  now  examine  the  acts  of 
our  own  Legislature  upon  this  subject     In  1799  there  was  an  act 
passed  to  carry  into  effect  a  provision  pf  the  Constitution  which 
declared  ''  estates  shall  not  be  entailed."     Prince  Dig.  231.    In  the 
year  1821  an  act  was  passed  declaring  '^that  all  gifb,  grants,  be- 
quests, devises,  and  conveyances,  of  every  kind  whatsoever,  whether 
of  real  or  personal  property,  made  in  this  State,  and  executed  in 
such  manner,  or  expressed  in  such  terms,  as  that  the  same  would 
have  passed  an  estate  tail  in  real  property,  by  the  Statute  of  West- 
minister second,  (commonly  called  the  statute  de  donis  conditionaU' 
hus^  be  held  and  construed  to  vest  in  the  person  or  persons  to 
whom  the  same  may  be  made  or  executed,  an  absolute  uncondi- 
tional fee  simple  estate." 

The  second  section  of  the  same  act  further  declares, ''  all  gifts, 
grants,  fbeffinents,  bequests,  devises,  and  conveyances  of  every 
kind  whatsoever,  of  real  or  personal  property,  hereafter  made  or 
executed  within  tiiis  State,  shall  be  held  and  construed  to  vest  in 
the  person  or  persons  to  whom  the  same  are  made  or  executed,  an 
absolute  unconditional  fee  simple  estate,  unless  it  be  otherwise  ex- 
pressed and  a  less  estate  mentioned  and  limited  in  such  grant,  gift, 
fosffinent,  bequest,  devise,  or  conveyance."  Prince  Dig.  247. 
So  it  will  be  perceived  tiiat  this  testamentary  paper,  having  been 
executed  in  this  State  since  tiie  passage  of  the  above  recited  act, 
must  be  controlled  thereby,  which  unquestionably  defeats  the  right 
of  the  three  sons  to  the  property,  even  if  the  Common  Law  rule 
liad  given  it  to  them.  The  effect  of  the  Act  of  1821,  as  operating 
upon  this  bequest,  is  to  vest  the  absolute  title  to  the  property  in 
Rohecty  the  first  taker;  and  the  Court  below,  in  our  vaA^gmsifiu^ 
oaghtao  to  have  instructed  tlie  jury.  Lefc  tSaa  v^— ^"=^'^^'^"' 
wened  and  «  new  trial  granted. 
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No.  15. — Edward  A.  White  and   others,  plaintifts  in  error  vs. 
Edmund  Molyneux,  defendant  in  error. 

[1.]  A  note  given  for  rent  of  a  tiore-haute  is  described  in  the  plaintifT^s  writ  as  given 
for  rent,  omitting  the  words  of  atore-houie.  Held  not  to  be  a  fatal  variance  under  our 
statute. 

[2.]  In  case  of  express  contracts  to  pay  rent,  the  destruction  of  the  premises  by  fire,  or 
violence,  or  any  casual^  whatever,  is  not  a  good  defence  to  an  action  to  recover  the 
rent,  unless  there  is  also  an  express  stipulation  to  that  effect.  Nor  will  a  Court  of 
Equity  relieve  against  such  contracts  under  such  circumstances. 

Action  for  Rent.  From  Muscogee  Superior  Court  Tried  be- 
fore Judge  Alexander.     November  Term,  1846. 

For  the  points,  see  decision  of  the  Supreme  Court. 

A.  G,  Foster  &  Hines  Holt,  for  the  plaintiff  in  error,  submit- 
ted the  following  points,  with  a  brief  of  authorities  relied  upon. 

First.  No  consideration  is  necessary  to  give  validity  to  a  specialty. 
Chit,  on  Con,  2;  4  Bam.  Sf  Aid.  652;  3  Bing.  Ill,  112. 

Where  a  thing  is  lawful  at  the  time  of  covenant  made,  and  after- 
wards the  thing  agreed  to  be  done  is  prohibited  by  act  of  Parlia- 
ment, yet  such  covenant  will  bind;  3  Mod.  39.  And  if  a  man 
covenant  to  do  a  thing  before  a  certain  time,  and  it  becomes  impos- 
sible, from  act  of  God,  this  shall  not  excuse  him,  inasmuch  as  he 
hath  bound  himself  precisely  to  do  it.  2  Danv.  Abr.  84.  As  to 
covenants  in  this  regard,  see  Shep.  Touch.  160.  In  the  case  of  a 
specialty  no  consideration  is  necessary,  even  in  a  Court  of  Equity. 
Plowd.  308;  FaUoiDS  vs,  Taylor,  1  T.  R.  il7;  4  Bar.  ^  Aid.  652; 
1  Fonb.  Eq.  5  ed.  342,  note;  3  T.  R.  438.  And  the  doctrine  of  ea- 
toppel  applies  only  in  the  case  of  deeds  and  records.  2  Bla.  Com. 
295;  Comijn.  Dig.  Estop.  1  Saund.  216,  w>te  2;  3  T.  JR.  424. 

Where  an  obligation  is  imposed  by  rule  of  law,  and  there  is  not 
an  express  covenant,  then  an  act  of  irresistible  violence  will  excuse 
the  party.  Bedlle  vs.  Thompson,  3  Bos.  ^  PuU.  420,  301 ;  Warrm 
vs.  Towers,  5  Conn.  R.  381.  In  all  simple  contracts  the  consideiu- 
tion  may  be  inquired  into.  7  T.  R.  350,  noU  a;  Chit,  on  Can.  6,  7; 
3  Fenn.  R.  414;  4  John.  R.  235,  296;  4  Munf.  95,  273;  7  Cowen^ 
322;  3  Dessausure,  310,  341;  2  Day,  22.  And,  if  there  be  a  par- 
UalMlwre,  it  may  be  specially  pleaded,  Hxx(jMms^  572. 
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lo  equity,  loss  by  fire  discharges  the  rent;  and,  though  landlord 
may  maintain  action  at  law,  equity  will  restrain  by  injunction  until 
house  18  rebuilt  Treat.  ofEqu,  Lib.  1,  ch,  5,  sec.  8;  Amb.  619; 
Stede  vs.  Wright,  1  T.  R.  708;  Gates  vs.  Grea^  4  Paige's  R.  365. 
And,  under  our  statute,  if  party  can  establish  his  right  without  re- 
sorting to  the  conscience  of  the  opposite  party,  he  shall  not  be  com- 
pelled to  resort  to  equity,  but  may  proceed  to  establish  his  right  at 
Common  Law.     Hotchkiss,  675,  sees.  2  and  3. 

All  the  authorities  that  support  the  doctrine  that  the  tenant  is 
bound  for  rent  notwithstanding  premises  are  destroyed,  proceed 
upon  the  ground  of  express  corenants;  and,  if  the  party  be  injured, 
he  has  his  remedy  over.  3  Burrows^  1637.  If  the  house  be  blown 
down  by  a  storm  during  the  term,  the  rent  shall  be  apportioned. 
4  McCord,  447;  Ripley  vs.  Wtgktmam^  6  Boom,  50.  Jury  may 
apportion  rent  due,  Gilbert  tm  Distress,  189. 

If  hired  slave  die  during  the  year  his  wages  shall  be  apportion- 
ed, Bacat  vs.  Pamdl,  2  Bailey's  R.  424;  George  vs.  Elliot,  2  Hem. 
Sf  Mmrf.  5.  Tenant  is  not  liable  for  use  and  occupation  if  he  haa 
no  beneficial  occupation.  Edwards  vs.  EiheringUm,  Ryan  8f  Moody, 
268;  Salsbury  vs.  MarshaU,  4  Car.  if  Payne,  65;  1  D.  if  R.  117; 
8  Bar.  if  Ores.  324.  If  premises  are  unwholesome  fix>m  want  of 
drainage  &c.  1  Moody  if  Ryan,  112. 

Second.  A  contract  or  written  instrument .  should  be  stated  ac- 
cording to  its  legal  effect.  Morris  vs.  Fort,  2  iUcG^rJ^  398;  10 
John.  R.  90.  The  contract  proved  should  accord  vidth  the  contract 
aUeged.  Crawford  et  oL  vs.  Morrdl,  8  John.  R.  253;  Smith  V9» 
Barker,  3  Day,  312;  ChmrchhiU  vs.  WUkins,  I  T.  R.  447;  Tate  vs. 
Wdlmgs,  3  T.  R.  538;  Leery  vs.  Goodman,  4  7*.  2L  687.  To  al^ 
lege  a  consideration  for  the  promise  difierent  from  the  true  one  not 
supportedby  the  prooC  will  be  cause  for  non-suit.  Stome  yb.  Enomt' 
ion,  3  WettdaU,  374;  2  Johnson's  Cases,  55. 

John  Jones  and  Albxandks  McDouoald,  finr  the  defendant  in 

First  The  lessee  of  a  house  is  bound  by  his  contract,  thoogh 
die  house  is  destroyed  by  the  act  of  GU>d  or  the  ELing's  enemies. 
3  Kent's  Com.  465;  Story's  EqmUy  Jurisp.  ck.  116,  sees.  101, 102; 
Mmtk  m  Cooper,2  Lord  Raymond,  1477;  Bdfimr  adm.  va.  Wm- 
<o%  1  T.  JR.  310;  3  Bmr.  1637;  Do.  ex  dem.  Ettu  if  Mednam.^^^ 
Smikam.  IT.R.  706;  TFoICoum  Woterlbovie,  ^  Bawnawra^^air 
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and  note  2  to  same  case;  Baker  vs.  HoUzapffelf  4  Taunt.  44;  HoUz- 
apjel  vs.  Baker,  18  Ves.  Jr.  116;  Fowler  vs.  -Bo«,  6  M<m*.  63;  Phil- 
Upi  vs.  Stephens,  16  3fa««.  238;  IToZ^^  vs.  WUie,  3  JbA».  44. 
2  Kinne^s  Law  Com.  534. 

Second.  In  duties  created  by  operation  of  law,  equity  will  grant 
relie£  But  not  in  matters  of  positive  contract  and  obligation  will 
equity  interfere.     Btory^s  Equity  Jurisp.  ch.  116,  sees.  101,  102. 

By  the  Court. — Nisbet,  J.  delivering  the  opinion. 

[1.]  The  first  question  made  upon  this  record  is  as  to  variance 
between  the  allegation  in  the  writ,  descriptive  of  the  note  sued  on, 
and  the  note  tendered  in  evidence.  There  was  a  demurrer  to  the 
evidence.  The  writ  set  forth  a  note  given  for  rent,  generally,  and 
the  note  tendered  in  evidence,  was  given  for  rent  of  a  store-house. 
It  is  claimed,  that  the  Court  erred  in  overruling  the  demurrer. 
As  the  Common  Law  stood  at  the  time  of  our  adoption  of  it,  we 
are  inclined  to  believe  that  this  would  be  a  fatal  variance;  in 
England,  at  this  day,  it  certainly  would  not  be;  under  our  statute 
we  cannot  hold  the  variance  fataL  The  plaintiff's  cause  of  action 
is  so  plainly  and  distinctly  set  forth,  that  the  defendant  is  put  upon 
his  guard  as  to  the  nature  and  identity  of  his  demand,  and  the 
record  of  recovery  here,  would  be  a  good  bar  to  another  action 
between  the  same  parties  upon  the  same  cause  of  action. 

[2.]  This  was  an  action  for  rent,  to  which  the  defendant  pleaded 
the  destruction  of  the  house  rented,  by  fire.  Upon  motion  the 
Court  ordered  the  plea  to  be  stricken  out,  and  error  is  assigned 
upon  that  decision.  We  consider  this  question  as  conclusively 
■ettled  in  England  and  the  United  States,  if  authority  can  settle  any 
thing.  It  is  well  settled,  that  neither  a  court  of  law,  nor  of  eqmty, 
will  relieve  against  an  express  contract  to  pay  rent  upon  the 
ground  that  the  premises  have  been  destroyed  by  fire,  or  the  King's 
enemies,  or  any  casualty  whatever,  unless  there  is  an  express  stip- 
ulation to  that  effect.  Inevitable  accident  will  excuse  a  party  firom 
a  penalty,  but  will  not  relieve  him  from  his  covenant  to  perform. 
1  Dyer,  33  a;  3  Kent,  468. 

And  an  eviction  of  the  tenant  upon  a  title  paramount  to  die 
landlord's,  will  excuse  the  tenant  from  payment  of  rent.  Idem  AucL 
Also,  Orahb's  Law  of  Real  Property,  t.  p.  152 ;  GUb.  Rents,  145. 

Bjr  the  law  of  Scotland,  upon  the  hire  of  property,  a  loss  or  in- 
fo tiuU  propextj,  which  is  not  occai^oned  by  the  &ult  or  neg» 
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ligence  of  the  hirer,  falls  upon  the  owner ;  and  the  lessee  is  enti- 
tled to  an  abatement  of  the  rent  in  proportion  to  any  partial  de- 
struction of  the  subject  1  BeIVs  Cam.  452.  A  similar  doctrine 
prevails  in  Louisiana.  Civil  Code  of  Louisiana,  art,  2667.  And 
in  France  by  the  Code  of  Napoleon.  Code  Nap.  art.  1722.  Puff- 
fendorff  considers  this  a  plain  principle  of  natural  law,  founded  in 
eternal  justice.  Puf.  hook  5,  ch.  6,  iec.  2.  By  the  Civil  Law  the 
Praetor  would  exempt  the  tenant  from  paying  rent,  or  modify  ,tho 
obligation  according  to  equity,  when  the  property  was  destroyed 
by  fire,  inundation  or  violence,  or  the  crops  failed  by  bad  seasons. 
Dig.  19,  2,  15,  2 ;  Code,  4,  65,  8.  In  a  case  in  England,  Browm 
vs.  Quitter,  Lord  Northman  thought  it  very  clear,  that  a  man 
should  not  pay  rent  for  what  he  cannot  enjoy,  if  occasioned  by  an 
accident  which  he  did  not  undertake  to  meet  Amb.  12.  619.  In- 
deed the  Courts  of  Equity  in  England  for  a  long  time  struggled 
against  a  contraiy  doctrine.  See  HarriMn  vs.  North,  1  Ch.  CtUm 
83 ;  Steel  vs.  Wright,  I  T.  R.  708,  note.  The  question  whether  a 
Court  of  Equity  would  g^rant  relief  against  a  landlord's  claim  ftr 
rent  has  been  set  at  rest  in  England,  in  Hare  vs.  Grore,  3  Antt.  H, 
687,  and  HoUzapJel  vs.  Baker,  18  Ves.  Jr.  115;  and  Leeds  vi. 
Chatham,  1  Simon,  146 ;  see  also,  1  Harr.  if  Johm.  42. 

The  reason  in  equity  is,  that  in  case  of  the  destruction  of  the 
property,  the  loss  of  the  rent  must  fall  somewhere,  and  there  it 
no  more  equity  that  the  landlord  should  bear  it  than  the  tenant, 
when  the  tenant  has  expressly  agreed  to  pay  it,  and  when  the 
landlord  must  bear  the  loss  of  the  property  destroyed.  Eqaitj 
considers  the  calamity  mutual  She  will  not  interfere  to  lelieva 
against  the  express  contract  of  the  tenant  So  that,  notwithstand- 
ing the  opinion  of  Puffendorff,  the  authority  of  the  Civfl  Law,  and 
even  some  adjudications  in  England  and  in  this  country,  we  con- 
sider the  rule  established  as  we  at  first  laid  it  down. 

As  early  as  the  reign  of  Henry  VIII  this  question  was  mooted  at 
law,  and  in  the  case  of  Tavemer  it  was  lefl  unsettled.  1  Dyer^t  R. 
66,  66.  In  the  reign  of  Charles  I,  the  Court  of  Kings'  Bench  held, 
that  where  the  renter  had  been  driven  firom  the  premises  by  pob- 
lic  enemies,  viz.  Prince  Rupert  and  his  soldien,  he  could  not  plead 
it  in  bar  of  the  rent  Chancdlar  Kent,  after  reviewing  the  audiori- 
ties,  declares :  "It  is  well  setded  that,  upon  an  express  contnctto 
pay  rent,  the  loss  of  the  premises  by  fire,  or  inundation,  or  ext«r- 
nal  violanG6»  wiD  not  exempt  die  party  finom  his  oW^ijdoaXA^n 
rent"    S^fcfci.  JL  44j  4  raipK.E.  45;  PJBora^BlM^crAli*^ 
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R.  210 ;  Fowler  vs.  BoU,  6  Mass.  R.  63;  Wagnerrs.  White,  4  Han 
ifJohn.  564;  Gales  vs.  Green,  4  Pa/j^e  355;  3  Kent,  466;  1  I>y^ 
R.  33;  6  T.  -R.  650;  6  T.  R,  750;  2  /S^ra.  22. 763;  1  Story  Com.secs. 
101,  102. 

The  reasons  upon  which  the  decisions  at  law  have  gone,  are,  that 
it  is  competent  for  a  party,  in  his  contract,  to  stipulate  against  pay- 
ment in  case  of  fire,  or  other  casualty,  or  violence;  and,  having 
failed  to  do  so,  he  cannot  take  advantage  of  his  laches.  The  con- 
tract is  an  executed  one ;  the  tenant  is  in  the  position  of  a  purchaser 
of  the  premises  for  the  term ;  he  is  let  into  the  possession,  and  the 
landlord  has  no  right  to  enter  or  in  any  way  molest  him.  And,  as 
in  all  other  express,  unconditional  contracts,  both  parties  must 
abide  their  solemn  act 

The  rule,  too,  is  not  without  foundation  in  policy.  It  secures, 
on  the  part  of  the  tenant,  that  carefulness  and  vigilance  which  is 
necessary  to  the  safety  of  the  owner's  property  whilst  he  is  out  of 
possession,  and  whilst  it  is  under  the  absolute  control  of  one  who 
has  only  a  temporary  interest  in  it  If  the  destruction  by  fire 
would  excuse  the  payment  of  rent,  then  might  the  tenant,  so  far  as 
pecuniary  interest  is  concerned,  become  careless  to  protect  it  The 
owner  would  be  lefl  to  rely  upon  the  tenant's  sense  of  moral  obli- 
gation, which  unfortunately  is  not,  in  all  men,  so  just  or  so  strong 
as  to  constrain  them  to  do  right  Indeed  there  are  men  to  be  found 
base  enough  to  bum  down  a  heuse,  to  get  rid  of  the  payment  of 
rent,  if  their  interest  might  thereby  be  subserved.  The  contrary  of 
this  rule  would  therefore  operate  in  restraint  of  renting.  Let  the 
judgment  of  the  Court  below  be  affirmed. 


No.  16.— Edward  H.  Tedlie,  William  P.  Tedlie,  and  Jesse  B. 
Tedlie,  plaintiffs  in  error,  vs,  John  Dill,  defendant  in  error. 

[1.]  The  Act  of  1820,  to  regulate  the  mode  of  prosecuting  actions  against  contractors 
and  co-partners,  applies  as  well  to  joint  and  several  contractors  as  to  joint  contrac- 
tors only,  provided  they  are  sued  together  in  the  same  action. 

[2.]  Under  the  Judiciary  of  1799,  the  plaintiflf  is  not  required  to  produce  evidence  to 
'explain  any  alteration  in  the  instrument  sued  on,  where  it  is  declared  upon  at  aUer* 
ed;  uolees  the  same  is  denied  by  the  defendant  on  oath,  in  his  answer. 

AsBumpmL    Fnnn  Baker  Superior  Court.    Tried  before  Judge 
Wuuuui,  in  December,  1846. 
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For  tbe  facts  of  tbe  case,  and  die  error  aasigned.  see  die  decis- 
ioD  of  die  Supreme  Cooit. 

Mesflra.  McDovsAiJ)  &  Detox,  for  pfaw^Hlfc  in  error,  refied  on 
die  foDowing  aodiorilies : 


Primce  Dig.  445;  ComdUmiiom  of  Georgia^  1  9ec  3  art,  Primee 
Dig.  910,  911;  aUo  l^  mcc  \  art.  Prime  Dig.  913;  Comstitmtiam  rf 
United  States,  10  jcr.  3  art.  Primee  Dig.  S95;  Ardkhdd  CitU 
Pleading,  L  p.  67,  cites  1  B.  4*  Pa/.  73;  also  Leigh's  Sisi  Prims^ 
664,  388,  cites  Baekdar  tb.  Priest,  12  Pick,  R.  399;  Wkeflock  ts. 
Freeman,  13  Pick.  R.  165;  Granite  Railway  Co.  ts.  Baam,  15  Pick, 
R.  239;  Boyd  vs.  Brotkerson,  14  Wend.  R,  93;  Leigh's  AIn  PHkf, 
392,  ci^  Bishop  ▼&  Chambre,  M.  ^JI.  R.  116;  3  C.  4*  P.  55;  14 
Eng.  Com.  Law  R.  207;  Johnson  ts.  Dailc  Jiaii&oroa^il,  2  StarL 
R.  313;  3  Eng.  Com.  Law  R.  360;  Henman  t&  Dickinson, 5  JBm^. 
/L  183;  15  Eng.  Omk.  I^ow  R.  409;  J/c4MJ  Cir.  PZm.  67, 
dtes  20  J7.  6,  11;  9  Ed.  4,  24  b;  also  1  C%il(y  P/eo.  46,  47,  48; 
ArckMd  dv.  Plea.  67,  aies  10  IL  7,  16;  jBro.  Obligations,  94, 
12;ir.4,21&.P/.12;£fv.D^tte69;3  7.1L782;  1  SmuI.291  «; 
«e  1  Ckitty  Plea.  46,  47, 48;  2  Leigh's  Nisi  Prims,  664,  dies  3  T. 
/L782. 

Mr.  Lton,  for  defendant  in  error,  made  the  following  points. 

The  points  taken  by  defendant  are — 

1.  That  the  alteration,  if  any,  was  not  materiaL 

2.  That  there  was  no  fraud  in  such  alteration. 

3.  That  there  was  no  evidence  that  it  was  not  made  at  the  time 
of  its  execution,  and  before  its  deliTcrj. 

4.  That  if  any  benefit  was  dcxiTed  from  such  alteration  it  was  to 
the  plaintifis.     Bayley  on  BUls,  96. 

5.  That  the  record  does  not  show  that  such  alteratioa  did  exist, 
or  that  it  was  made  before  its  delivery. 

6.  That  Dill  was  a  bonajide  purchaser,  and  it  Lb  not  aOeged  that 
he  had  notice  of  such  alteration. 

7.  That,  allowing  the  alteration  to  have  existed^  the  Court  may 
not  have  erred,  for  it  may  hane  explained  itself  Refen  to  Mas- 
ters  vs.  MiOer,  4  T.  IL  320. 

8r  There  was  no  finding  of  die  jury  as  to  the  materiality  of  thft 
alteration. 

17 
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9.  The  whole  question  was  a  proper  one  for  the  consideration  of 
the  jury. 

10.  Plaintiffs  should  have  pleaded  nan  est  /actum,  to  have  put 
the  materiality  of  the  alteration  in  issue. 

Btf  the  Court — Lumpkin,  J,  delivering  the  opinion. 

This  was  an  action  of  Assumpsit,  brought  in  Baker  Superior 
Court,  upon  a  joint  and  several  promissory  note,  made  by  Edward 
H.  William  P.  and  Jessie  B.  Tedlie,  and  payable  to  James  S. 
Avery  or  bearer.  All  three  of  the  makers  were  included,  and  ttoo 
of  them  only  served  with  process,  a  return  of  mm  eH  inventus 
being  made  by  the  Sheriff  as  to  the  other.  The  cause  came  on  for 
trial  in  December,  1846,  when  the  defendants  who  were  served, 
insisted  that  the  plaintiff  could  not  proceed  against  two  of  the  joint 
^contractors  without  the  other  being  made  a  party.  The  Court, 
Judge  Warren  presiding,  overruled  the  objection,  whereupon  the 
defendants,  by  their  counsel,  excepted. 

The  note  being  offered  in  evidence,  the  defendants  objected  to 
its  being  read,  on  the  groimd,  that  there  was  a  material  alteration 
on  the  face  of  it.  It  was  dated  the  10th  of  August,  1839,  and 
payable  the  25th  day  of  December  next.  Over  the  word  ftext  was 
written  in  figures  1840,  so  as  to  make  the  note  fall  due  a  year  later 
than  it  was  originally  drawn.  The  Court  overruled  the  demurrer 
to  the  testimony.     Whereupon  the  defendants  excepted. 

[1.]  By  the  first  section  of  the  Act  of  1820,  it  was  declared: 
"  That  whenever  two  or  more  joint  contractoi*s  or  co-partners  are 
sued  in  the  same  action,  and  service  shall  bo  effected  on  one  or  more 
of  the  said  joint  contractors  or  co-partners,  and  the  Sheriff  or  other 
officer  serving  the  writ  shall  return,  that  the  other  defendant  or  de- 
fendants are  not  to  be  found,  it  shall  and  may  be  lawrftil  for  the 
plaintiff  to  proceed  to  judgment  and  execution  against  the  defend- 
ant or  defendants  who  are  served  with  process,  in  the  same  man- 
ner as  if  he  -she  or  they  were  the  sole  defendant  or  defendants.'' 
Prince  Dig,  445. 

The  second  section  provides:  "  That  judgments  so  obtained  shall 
bind,  and  execution  may  be  levied  on  the  joint  or  co-partnership 
property,  and  also  on  the  individual  property,  real  and  personal, 
of  the  defendant  or  defendants  who  have  been  served  with  a  copy 
of  tho  process,  but  shall  not  bind  or  bo  levied  upom  the  individual 
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property  of  the  defendant  or  defendants  who  are  not  served  with 
process."     lb.  446. 

The  only  question,  it  occurs  to  the  Couit,  to  be  settled  in  respect 
to  the  first  objection  is,  whether  the  defendants  in  this  case  vrejomt 
otmitractors  ?  That  is  not  denied.  It  is  urged,  however,  that  they 
are  likewise  several  That  may  be.  Still,  if  the  plaintiff  has  elect- 
ed to  sae  them  jointly,  as  it  was  his  privilege  to  do,  and  has 
brought  himself  within  the  requisitions  of  the  act  by  having  the 
proper  return  made  as  to  the  defendant  who  is  not  to  be  found,  he 
is  clearly  entitled  to  proceed  against  the  other  two.  He  comes 
both  within  the  letter  and  spirit  of  the  statute,  which,  by  the  way, 
is  wholly  free  from  ambiguity;  and,  being  a  remedial  act,  as  well 
as  designed  to  prevent  a  multiplicity  of  suits  upon  the  same  con- 
tract, it  should  be  liberally  expounded. 

The  other  point  is  not  entirely  free  from  embarrassment.  [2.] 
Some  of  the  authorities  maintain,  that  if  an  instrument  is  altered  in 
a  material  part,  and  the  party  claiming  under  it  fails  to  explain  k, 
it  is  absolutely  Toid,  and  there  can  be  no  recovery  upon  it.  NaoM 
vs.  Maybury,  3  Leigh  R.  350;  Mills,  adm'r  of  GUmore  vs.  Starr ^ 
4idmW  Chambers,  2  Bailey  R.  359 ;  Bowers  vs.  Jewell,  2  New  Hamp. 
£.543. 

On  the  other  hand  it  has  been  held,  that  the  law  will  not  pre- 
sume that  an  alteration,  apparent  on  the  fisice  of  the  note,  was  made 
after  its  execution.  Cumberland  Ba$Jc  vs.  Hall,  1  Halst.  R.  215; 
2  Greenlf.  R,  147.  And  that,  unsupported  by  other  evidence,  it  is 
not  competent  evidence  to  set  it  aside ;  and  that  the  party  must 
show  corroborating  circumstances  to  strengthen  the  suspicion. 
Rankin  vs.  BlackweU,  2  John,  Cases,  198. 

The  Bank  of  the  United  States  vs.  Russdl  if  Boone,  3  YeaUs  R. 
391,  establishes  that  an  alteration  of  the  date  of  a  pronuMory  note 
by  the  payee,  whereby  the  time  of  payment  is  retarded,  afterwards 
discounted  with  innocent  persons,  by  the  payee  indoning  it,  avdds 
fb%  note.  In  the  case  at  bar  the  payment  has  been  {nolonged  one 
year,  and  the  note  transfisrred  by  die  payee.  The  date  of  die  did- 
cess  is  not  within  die  statnte  of  limitations,  even  reckoning  die  time 
from  the  25di  of  December,  1839. 

There  is  a  conflict  of  opimon,  too,  as  to  whether  die  eonrt  or 
jmy  shall  pranoonce  upon  the  akerstion.  The  maierialUy  of  die 
alteradon  is  always  a  question  fcr  the  court.  But,  wiicatlier  dbe 
absntum  was  made  lefbre  ot  efi/er  die  ezecution  of  tlM^ 
in  die  more  recent  cases  has  been  AedSbiVi)  ^to 
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erly  it  was  referred  to  the  jury.  It  is  the  duty  of  the  plaintiff  to 
prove  the  time  when,  or  the  circumstances  under  which,  the  alter- 
ation took  place;  and,  unless  he  give  some  evidence  in  explanation 
thereof,  it  is  not  competent  for  the  jury  to  decide  upon  a  bare  tn- 
tpection  of  the  paper.  Chitty  on  BUlsj  532,  ^th  edition;  Knight  vs. 
Clements,  3  Nev.  Sf  P.  R.  375;  8  Add.  if  EUis,  215.  In  this  latter 
case,  the  bill  was  drawn  upon  a  ttoo  months  stamp,  and  had  beg^ 
with  the  words  three  months  after  date,  but  the  word  three  had  been 
defaced,  (as  if  blotted  while  the  ink  was  wet,)  and  two  written 
upon  it,  and  two  written  again  underneath.  The  stamp  was  suffi- 
cient only  for  a  bill  at  two  months.  The  defendants  ccHinsel  in- 
Bisted  that  the  plaintiff  must  show,  by  extrinsic  evidence,  that  the 
bill  was  altered  before  it  was  negotiated.  For  the  plaintiff  it  was 
contended,  that  the  jury  might  form  an  opinion  on  this  point,  from 
an  inspection  of  the  bill  itself,  without  other  proof;  and  no  further 
evidence  was  given.  The  learned  Judge  placed  the  bill  in  the 
hands  of  the  jury  and  desired  them  to  -say,  whether  the  alteration 
had  been  made  before  or  after  the  instrument  was  negotiated,' 
giving  leave  to  move  for  a  non-suit  if  the  Court  should  be  of  the 
opinion  that  there  was  no  evidence  to  go  to  the  jury  on  this  point. 
The  jury  found  that  the  bill  was  altered  in  time,  and  the  plaintiff 
had  a  verdict. 

CressweU  at  the  next  term  moved  for  a  non-suit  on  the  ground 
taken  at  the  trial.  He  admitted  that  the  appearances  on  the  biU, 
if  there  had  been  other  evidence,  could  not  have  been  withdrawn 
from  the  attention  of  the  jury;  but  he  contended  that  those  ap- 
pearances by  themselves,  though  they  might  entitle  die  jury  to 
say  that  an  alteration  had  taken  place,  could  not  be  evidence  of 
the  time  at  which  it  was  made.    A  role  nm  was  granted. 

Tomlinson  now  showed  cause  and  cited  Cock  vs.  Coxwdl^  2 
Cromp.  M.SrR'  291;  S.  C.  5  Tyr.  1077;  Sibley  vs.  Fisher,  7  A. 
if  E.  444,  (34  Eng.  C  L.  R.  139 ;)  S.  C.  2  Nev.  if  P.  430;  John^ 
son  vs.  The  Duke  of  Marlborough,  2  Stark.  N.  P.  C.  313,  (3  Eng. 
C.  L.  R.  360;)  Henman  vs.  Dickinson,  5  Bing.  183,  (15  Eng.  C.  L. 
R.  409;)  Bishop  vs.  Chambre,  M.  ^.  M.  116;  Taylor  vb,  Mosely,  6 
Car.  Sr  P'  273,  (25  Eng.  C.  L.  R.  303.) 

Lord  Denman  delivered  the  judgment  of  the  Court,  and  after 
reciting  the  fiBLCts  of  the  case,  he  declared  diat  the  rule  for  a  non- 
suit must  be  made  absolute.    "The  plaintiff,"  he  continues,  "was 
bound  to  prove  a  bill  accepted  payable  at  two  months:  that  which 
^  produced  was  accepted  payable  at  Qithex  two  or  three  monthi. 
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with  no  evidence  whether  it  was  one  or  the  other.  The  mode  of 
obliteration  might  have  furnished  arguments  in  favour  of  one  or 
the  other  supposition,  and  material  confirmation  to  any  proof  ad- 
duced as  to  that  &,ct.  But,  standing  by  itself,  it  was  obtiously  no 
better  than  a  conjecture ;  for  the  alteration  might  have  been  too 
late,  and  accompanied  with  a  fresh  marking  by  wet  ink  rubbed 
over  at  the  instant." 

The  case  therefore  would  be  vnth  the  defendants,  did  not  the 
judiciary  of  1799  come  to  the  plaintifTs  relief.  It  declares,  "that 
no  person  shall  be  permitted  to  deny  any  deed,  bond,  bill,  single 
or  penal  note,  drafl,  receipt  or  order,  unless  he,  she  or  they  shall 
make  affidavit  of  the  truth  of  such  answer,  at  the  time  of  filing 
the  same."  Prince  Dig,  421.  That  is,  at  the  court  to  which  the 
petition  and  process  are  made  returnable. 

This  point  has  been  well  considered,  and  in  the  opinion  of  this 
Court,  no  person  can  bo  allowed  to  deny  the  genuineness  of  any 
insti'ument  which  is  the  foundation  of  the  action  against  him,  un- 
less he  verifies  the  truth  of  his  defence.  Profcrt  being  made  of  the 
paper,  (and  it  must  be  made  in  aU  cases,)  the  defendant  can  by 
inspection  at  the  appearance  term,  decide,  whether  any  alteration 
has  Ix^on  made  since  its  delivery  and  frame  his  answer  according- 
ly, setting  forth  the  facts  under  oath  "plainly,  f\illy  and  distinctly." 
This  done,  it  devolves  upon  the  plaintiff  to  show  that  the  alteration 
was  made  at  the  time  the  writing  was  executed,  or  subsequently 
by  the  consent  of  the  parties  to  be  affected  thereby,  and  without 
some  evidence  to  tliis  efiect,  the  jury  cannot  on  a  bare  inspection 
of  the  paper  determine  at  what  time  the  alteration  took  place. 

Here,  the  plaintiff  declared  on  the  note,  as  payable  the  25th  day 
of  December,  1840 ;  profert  is  made  of  it  in  the  writ  It  is  not 
denied  on  oath,  as  altered  to  be  the  act  and  deed  of  the  defend- 
ants. They  have  therefore  under  our  statute  absolved  the  plain- 
tiff from  the  necessity  of  provmg  it.  Our  brother  Warren  who 
tried  the  cause,  placed  the  note  in  the  hands  of  the  jury*  and  we 
think  committed  no  error  in  doing  so. 
His  judgment  must  therefore  be  affirmed. 
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No.  17. — Green  Tinslet,  plaindfif  in  error  vs,  William  S.  Beall, 

defendaDt  in  error. 

[1.]  The  maker  of  a  promilsory  note,  in  an  action  by  the  indorsee  who  receired  it  wAac 
due,  cannot  set  off  a  demand  against  the  pajree,  unless  such  demand  is  connected 
with,  or  grew  out  of,  the  original  transaction  for  which  the  note  was  giren,  or  attaches 
to  the  note  itself;  he  cannot  set  off  a  demand  arising  nut  of  collateral  matters. 

[3.]  To  authorize  a  defendant  to  set  off  a  demand  under  the  24th  section  of  the  Judiciary 
Act  of  of  1799,  such  demand  must  be  against  the  plaintiff  in  the  action. 

Action  by  indorsee  against  maker,  and  set-off  against  payee, 
pleaded.  Ftom  Baker  Superior  Court.  Tried  before  Judge 
Wabben,  in  December,  1846. 

For  the  facts  of  the  case,  see  the  decision  of  the  Supremo  Court 

Peter  J.  Strozier,  for  the  plaintiff  in  error,  insisted  that  a  note 
transferred  after  due,  is  subject  to  all  the  defences  that  it  would  be 
in  the  hands  of  the  payee,  and  in  such  case  the  holder  is  in  no  bet- 
ter condition  than  the  payee  was  before  the  transfer;  and  cited  the 
following  authorities: 

• 
Brawn  vs.  Davis,  3  T,  R.  80;  Puller  and  others^  assignees  Sfc,  of 
Forbes  et  al.  vs.  Roe  and  others,  bankrupts,  Peake  R.  197;  Orauh 
ford,  admr.  vs.  BeaU,  admr,  Dudley  Geo.  R.  204;  Crreen  admr,  vs. 
Hatch  Sf  Hatch,  12  Mass.  R.  201;  O'CaUagan  vs.  Sawyers,  5  John. 
R.  118;  Driggs  vs.  Rockwell,  11  Wend,  R.  504;  Briggs  vs.  JoJm- 
son,  5  Wend.  R.  342;  Tuttle  vs.  Beebe,  8  John.  R.  152;  Ford  vs. 
Stmart,  19  John.  R.  342;  MetzgarYs.  Metzgar,  2  Rawle.  R.  121; 
BamngUm  on  SetrOf,  2;  3  Esp.  N.  P.  R.  104;  6  Cranch,  203. 

WiLLUM  H.  Crawford,  for  the  defendant  in  eiror,  relied  on  the 
following  authorities: 

In  an  action  by  the  transferee  of  a  negotiable  note,  (transferred 
after  due,)  against  the  maker,  the  defendant  cannot  plead,  as  a  set 
off  against  the  plaintiff,  a  debt  due  to  him  by  the  payee.  Story  on 
BiUs,  244;  ChUty  on  Bills,  220;  10  Bam.  if  Cress.  R.  558;  5  Cowen 
B.  236;  6  Cowen  R.  693 ;  Prince  Dig.  i25. 
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By  the  Court — Warfcer,  J.  deliveiing  the  opinion. 

In  diis  case  the  plaintiff,  William  S.  Beall,  instituted  his  action 
of  assumpsit  against  the  defendant,  Green  B.  Tinsley,  on  two  pro- 
missoiy  notes  made  by  him,  payable  to  one  B.  M.  Griffin  or  bearer, 
for  the  aggregate  sum  of  eleven  hundred  and  sixty-six  dollars. 
The  payee,  B.  M.  Griffin,  transferred  said  notes  to  the  plaintiff  by 
indorsement,  after  the  same  became  due.     The  defendant  plead 
that  Griffin,  the  payee  of  the  note,  was  indebted  to  him  a  large 
amount  on  open  account,  a  bill  of  particulars  of  which  is  attached 
to  hb  plea,  and  claimed  the  right  to  set  off  the  same  against  the 
plaintiff.     At  the  trial  the  Court  below  ruled  out  his  plea  of  set-off, 
on  the  ground  that  it  did  not  relate  to  the  original  consideration  of 
the  notes;  to  which  decision  of  the  Court  the  defendant  excepted, 
and  now  assign  the  same  for  error  in  this  Court    ^It  is  contended, 
on  the  part  of  the  plaintiff  in  error,  that  Beall,  the  indorsee  of  [1.] 
the  notes  after  they  became  due,  took  them  subject  to  all  the  egfA- 
Uu  which  existed  between  the  original  parties,  and  therefore  ho 
had  the  right  to  set  off  his  account  against  him.     It  is  true  the 
plaintiff  took  the  notes  sulject  to  aU  the  equities  which  existed  be- 
tween the  original  parties  growing  out  of  the  contract  of  which  the 
notes  were  the  evidence,  such  equities  only  as  attach  on  the  notes 
themselves  or  grow  out  of  that  particular  tran»action,  but  not  to 
claims  arising  out  of  collateral  matters  having  no  connexion  what- 
ever with  the  notes,  as  the  account  exhibited  in  this  case,  which 
does  not  appear  to  have  any  relation  to  the  notes  whatever.    Story 
on   Bills,  244,  sec.   220,  Id  208,  note;    Burrough  vs.    Moss,    10 
Bam.  Sf  Cress.  558;  21  Common  Law  R.  128.    In  this  case  Bayley, 
Judge,  who  delivered  the  judgment  of  the  Court,  says,  "  the  im- 
pression on  my  mind  was  that  the  defendant  was  entitled  to  the 
set-off;  but,  on  discussion  of  the  matter  with  my  Lord  Tenterden 
and  my  learned  brothers,  I  agree  with  Aem  in  thinking  that  the  in- 
dorsee of  an  overdue  bill  or  note  is  liable  to  such  equities  only  as 
attach  on  the  bill  or  note  itself,  and  not  to  claims  arising  out  of  col- 
lateral matters." 

Can  the  set-off  be  allowed  under  our  Statute  of  17991  It  [2.1 
is  declared  by  that  act  "in  all  cases  of -mutual  debts  and  sets-off 
where  the  jury  shall  find  a  balance  for  the  defendant,  such  defend^ 
ant  may,  and  shall,  enter  up  judgment  for  die  amount,  and  »^hj 
out  execution  in  such  manner  as  plaintiffs  ma^  do  b^  tUk  %tfuv  wM 
wheie  li^plmnUff  shall  bo  indebted  to  tbe  A^Ai^mitfii  tm  ^^ 
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account  for  dealingB  between  themselves,  and  where  the  defendant 
shall  hold  and  possess  in  his  own  right,  by  assignment,  indorsement 
or  otherwise,  according  to  law^anjr  bond,  note,  biU,  or  other  writing 
for  money,  or  other  thing  of  the  said  pkuntiff^Sf  such  defendant 
shall,  and  may,  offer  the  same  as  sets-off,  and  on  due  proofs  shall  be 
allowed  the  same." 

This  act  it  will  be  perceived  contemplates  an  indebtedness  by 
open  account  of  the  plaintiff' in  the  action,  or  where  the  defendant 
shaU  hdd  a  note,  bill  or  bond  of  Ui£  plaintiffs  the  defendant  shall 
be  entitled  to  set  off  the  same.  The  account  attempted  to  be  set 
off  here,  is  not  against  Beall  the  plaintiff  in  the  action,  but  is  against 
one  Benjamin  M.  Griffin,  who  is  not  the  plaintiff.  That  the  statute 
contemplated  the  demand  should  be  against  the  plaintiff  in  the 
action,  we  think  is  quite  clear,  from  the  fact  that  the  defendant,  if 
his  demand  is  lai'ger  than  the  plaintiff's,  may  and  thaU  enter  up 
judgment  for  the  balance,  and  take  out  execution  therefor.  If  the 
demand  offered  as  a  Bet*off  here,  should  be  larger  than  the  demaad 
sued  for  by  the  plaintiff  Beall,  would  the  defendant,  because  he 
had  a  larger  demand  against  Griffin,  be  entitled  to  a  judgment  for 
the  balance  against  Beall  who  owes  him  nothing]  It  is  thepHainr 
tiff  against  whom  the  judgment  is  to  be  rendered  for  the  balance, 
and  to  entitle  the  defendant  to  such  judgment,  he  must  have  either 
an  open  account  against  such  plaintiff  for  dealings  between  them- 
selves, or  hold  in  his  own  right  according  to  law,  a  bond,  bill,  note, 
or  other  writing  for  money,  of  the  plaintiff^ s,  for  an  amount  greater 
than  the  plaintifTs  demand.  The  same  view  has  been  taken  of 
the  statute  allowing  sets-off  in  the  State  of  New  York,  (which  is 
similar  to  ours)  by  the  courts  of  that  State.  WJicder  vs.  Raymond^ 
5  Catcen  R,  231 ;  Johnson  vs.  Bridge^  6  Cotoen  R,  693.  To  au- 
thorize the  set-off  then,  independent  of  the  statute,  on  the  ground 
that  the  plaintiff  took  the  note  after  due,  and  therefore  took  it  sub- 
ject to  all  the  equities  which  existed  between  the  original  parties, 
such  equities  only  are  to  be  understood  as  grow  out  of  the  transact 
tion  or  contract  for  which  the  note  was  given,  or  attach  to  the 
note  itself,  and  not  to  claims  arising  out  of  collateral  matters 
having  no  connexion  with  the  note  sued  on. 

To  authorize  the  set  off  under  the  statute,  the  demand  sought 
to  be  set  off  must  be  against  the  plaintiff  in  the  action. 

The  demand  which  the  defendant  in  this  case  seeks  to  set  off, 
having  no  connexion  with  the  note  or  its  consideration,  and  not 
being  against  the  plaintiff  in  ibe  action,  cTinnot  be  allowed.     Tim 
^gmeot  of  the  Court  belo^  muttt  tlieiQ£oTQ\)Q  ^^vm^. 
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UL.]  The  condition  of  a  recognisance  or  bond  to  appear  and  answer  to  a 
pharge,  at  a  gi^en  tenn  of  the  court,  is  not  fulfilled  by  being  present  at  that  tpnn. 
The  condition  of  such  a  bond  is  not  fulfilled  by  appearing  and  answering  to  the 
charge  by  pleading  to  it.  But  the  accused  must  be  and  appear  at  the  6nt  tenn  and 
continue  to  appear  until  he  is  permitted  to  go  by  leave  of  the  court  had ;  or  until 
he  is  acquitted  or  otherwiM  lepdly  dl^harged ;  or  if  convicted,  until  sentence  hi 
passed ;  in  order  to  the  fidfilment  of  the  obligations  of  the  bond  and  the  release  of 
the  securities. 

|3.J  A  ffecognisaace  or  obligation  to  appear  and  answer  to  a  criminal  chaige,  attoilBj 
only  by  one  not  being  a  magistrate,  not  a  recognisance  technically,  bat  good  aa  a 
bond. 

Scire  Facias  upon  forfeited  recognisance.  From  Baker  Supe- 
rior Court.    Tried  before  Judge  Warren.   NoTember  Term,  1846« 

For  the  questions  made  and  d^ermined,  see  the  opinicm  of  the 
Suprene  Court. 

Strozier  &  Sturois,  for  the  plaintiff  in  error,  cited  1  CkiL  Cnm. 
Law,  106;  1  Biuxm  Abr.  (Bail  in  criminal  cases  J  361;  2  Hawkimt 
PL  Cr.  177, 178;  Miller  vs.  Stewart,  9  Wheat.  IL  180;  4  TawU,  R. 
593;  Theobald  anPrin.  and  Surely,  44,  #.83;  3  Tom,  L.  Die.  297  ; 
Schley's  Dig.  138,  140,  211. 

McCat  representing  Patterson,  Solicitor  Greneral,  for  the  State. 

By  the  CSnir^— NiSBET,  J.  delivering  the  opinion. 

The  proceeding  in  the  Court  below  in  this  case,  was  a  sdre  facias^ 
to  charge  the  plaintiffs  in  error  as  security  for  one  Mclver,  on  his 
recognisance  to  appear  and  answer  to  a  charge  of  playing  at 
Faro.  The  record  discloses  that  said  Mclvcr,  together  with  one 
Hatsfield,  and  several  other  persons,  were  jointly  indicted  under 
our  statute  for  playing  at  Faro — that  Hatsfield  and  Mclver  were 
alone  arraigned,  and  pleaded  not  guilty ;  and  that  the  jury  upon 
the  trial  returned  a  verdict  of  not  guilty  as  to  Hatsfield,  and  as  to 
Mclver,  returned  the  following  verdict,  to  wit :  "  We  the  jury  find 
the  defiandant  guilty."  Upon  the  return  of  the  sdre  facias,  the 
Solicitor  General  moved  to  enter  up  judgment  againgi^iA  Acj^^^i^ 
antiy  md  iqpoD  the  trial,- tendered  in  evidence  \hd\y^c&Viy&ie9QBHep 

IS 
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with  the  entry  thereon  of  the  verdicts  of  the  jury.  The  defend- 
ants objected  to  its  going,  because  it  afforded  no  evidence  of  a 
verdict  against  Mclver— the  verdict  is,  "we  the  jury  find  the  de- 
fendant guilty,"  and  said  they,  "this  verdict  applies  to  all  the 
defendants,  except  Hatsfield,  as  much  as  to  Mclver.  There  is  no 
evidence  of  the  trial  and  conviction  of  Mclver."  The  Court  over- 
ruled the  objection  and  admitted  the  evidence,  and  this  is  assigned 
as  error.  We  do  not  think  it  is.  It  was  not  necessary  in  order  to 
show  a  forfeiture  of  the  recognisance,  to  prove  a  conviction  at  all, 
but  if  it  was,  then  we  think  the  bill  of  indictment  and  the  verdicts 
and  other  entries  thereon,  show  that  Mclver  was  tried  and  found 
guilty.  The  bill  shows  that  Hatsfield  and  Mclver  alone  were  put 
upon  trial;  that  Hatsfield  was  acquitted  by  name,  and  therefore 
&e  other  verdict  could  apply  to  no  other  person  but  Mclver.  ^Id 
eerdum  ut,  quod  reddi  certum  potest,** 

[1.]  Again — it  was  claimed  in  the  Court  below,  that  there  was 
no  forfeiture  of  the  recognisance,  and  therefore  there  ought  to  be 
no  judgment  against  the  bail.  "  The  bond  or  recognisance,  said 
the  defendants,  is  conditioned  for  the  appearance  of  their  principal 
at  the  Superior  Court  of  Baker  County,  on  the  first  Monday  in 
December,  eighteen  hundred  and  forty-five;  he  did  appear  on  that 
day  and  having  so  appeared,  all  the  obligations  of  the  bond  were 
fulfilled  and  the  securities  discharged."  The  Court  ruled  differ- 
ently, and  that  is  assigned  as  error.  We  do  not  think  it  is.  It  is 
true  that  a  part  of  the  condition  of  the  bond  is  that  the  principal, 
Mclver,  "shall  personally  be  and  appear  before  the  Superior 
Court,  to  be  held  in  and  for  said  County  (of  Baker)  on  the  first 
Monday  in  December  next,  then  and  there  to  answer  to  the  State 
aforesaid,  of  and  concerning  the  playing  and  betting  at  Faro,  &c." 
But  this  is  not  all  the  condition  of  the  obligation —  the  condition 
in  the  bond  proceeds  **and  shall  not  depart  thence  without  leave  of 
said  Court.**  We  hold  that  this  bond  binds  the  principal  not  only 
to  be  and  appear  at  the  term  to  which  it  is  returnable,  but  to  con- 
tinue to  appear  until  acquitted,  or  in  some  legal  way  discharged, 
or  if  tried  and  found  guilty,  until  the  sentence  of  the  Court  is 
passed  upon  him,  unless  he  is  permitted  to  depart  sooner  by  leave 
of  the  Court  had.  And  the  evidence  of  this  leave  being  had,  is  an 
exoneretur  or  other  order  of  discharge  entered  upon  the  minutes. 
The  bond  is  intended  to  insure  the  appearance  of  the  accused  to 
answer  to  the  court  of  and  concerning  the  offence  charged;  to  answer 
not  only  to  the  cbarge  but  also  to  tbe  j^^Ld^meiit,    Of  course  it  is 
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competent  for  the  securities  at  any  time  to  discharge  themselves 
by  a  surrender  of  their  principal  in  vacation  to  the  Sheriff,  or  in 
term  to  the  court.  The  question  here  is,  was  there  a  surrender  t 
The  record  exhibits  no  evidence  of  it.  Prince  Dig.  470,  471 ;  1 
ChUty  Crim.  Law,  86;  Bacon  Ah,  Bail  L,;  1  TaunUm  23;  1 
Samnders  Plea,  and  Evid,  195,  196. 

It  appears  further  from  this  record,  that  Mclver  appeared  at 
June  Term,  1846,  and  answered  to  the  charge,  by  pleading  thereto 
and  standing  his  trial,  and  that  being  found  guilty,  he  departed 
dience  with4nU  leave  of  tkt  court — after  the  verdict  was  rendered 
but  before  sentence  was  passed.  This  appearance  and  answer 
was.  claimed  in  the  Court  below  to  have  fulfilled  the  obligations  of 
the  bond  and  discharged  the  security.  The  Judge  presiding 
thought  differently  and  so  ruled,  and  that  ruling  is  assigned  for 
error.  We  do  not  think  it  is,  and  our  reasons  for  so  thinking  are 
given  in  the  preceding  paragraphs  of  this  opinion.  The  sureties 
must  have  their  principal  to  answer  to  the  sentence  of  the  Court. 

It  was  further  insisted  before  the  Court  below,  that  the  paper  [2.] 
purporting  to  be  a  recognisance,  upon  which  the  names  of  the 
defendants  appeared  as  securities,  is  not  a  recognisance,  because 
not  taken  by  any  person  authorised  by  law  to  take  a  recognisance 
or  admit  to  bail  in  criminal  cases,  and  that  therefore  the  paper 
should  not  be  read  in  evidence  to  charge  the  defendants.  The 
Court  ruled  in  the  evidence,  and  that  is  assigned  as  error.  We  do 
not  think  it  is.  Technically  this  is  not  a  recognisance,  because 
not  an  acknowledgment  of  a  debt  of  record,  nor  before  a  judicial 
officer.  It  is  signed  and  sealed  and  acknowledged  before  Greoige 
W.  Collier,  not  being  a  magistrate.  Tlie  bond  is  taken  under  the 
Common  and  Statute  law  of  England,  which  entitles  a  party 
arrested  to  give  bond  with  security  for  appearance.  It  is  in  &ct 
a  bail  bond ;  a  contract  between  the  securities  and  the  State,  and 
as  such  good.  ^Wlusat.  8dw.  794,  note;  1  P.  WiOiami,  334;  2 
Venum,  750;  fi  NoU  Sf  McCord,  425,  426. 

Let  the  judgment  below  be  affirmed. 
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No.  19. — David  A.  Vason,  executor  of  William  H.  Hanmer,  de- 
ceased, plaintiff  in  error,  ri.  The  Merchants'  Bank  of  Macoic» 
defendant  in  error. 


[1.]  A  witness,  who  has  no  interest  in  the  subject  of  the  suit,  but  who  is  liable  ibr 
only,  is  disqualified  from  testifying,  the  law  looking  only  to  the  noltire,  and  not  the 
gtuuUum  of  interesL 

Assumpsit  From  Lee  Superior  Court  Tried  before  Judge 
Warren.    November  Term,  1846. 

For  tbo  facts  of  tbe  case,  and  the  error  assigned,  see  the  opinion 
of  the  Supreme  Court 

HiNEs,  for  the  plaintiff  in  error,  insisted  that  an  accommodation 
maker,  acceptor  or  indorser,  is  one  that  receives  no  considei'ation 
for  the  note,  acceptance,  or  indorsement.  1  Bat/ley  an  Bills,  458 ;  1 
Atkins  R,  131. 

And  that  this  case  docs  not  come  within  the  rule,  that  die  witness 
would  bo  liable  over  for  costs  if  plaintiff  succeeds  in  his  action.  1 
Green!/.  401 ;  2  T.  iJ,  100;  Chitty  on  BiUs,  671,  317. 

Rutherford,  for  defendant  in  error. 

Mr.  Rutherford  made  the  following  points: 

Ist.  That  the  contract  about  the  two  negroes  was  only  a  mort- 
gage, a  mere  indemnity  to  Hamner,  and  not  an  absolute  sale,  or  a 
conditional  sale.  4  KeTU,  144;  Do.  144;  1  Paige  Ch.  R.  56;  7 
Cranch,  237. 

2d.  That  the  contract  being  only  a  mortgage,  Hamner,  defend-* 
ant  below,  stood  towards  Whitfield,  the  witness,  as  an  accommo- 
dation maker.  3  PhiU.  Ev.  (Cowen  ^  HiU  Notes)  1545,  »,  118,  oU 
p.  131;  Story  on  P.  Notes,  324,  sec.  2Sl,p.  325,  n;  Bay.  on  B.  163, 
315;  in  point,  ChiUy  on  B.31S,  319. 

3d.  That  a  maker  who  signs  for  the  accommodation  of  an  indorser, 
changes  position  with  him,  (quoad  themselves  at  least,)  and  cannot 
have  the  indorser's  testimony,  the  latter  being  liable  over  for  costs. 
3  Phill  {as  above)  1547 ;  2  SmifJi  L.  Ca.  86,  7.    But, 

4th.  If  the  contract  is  not  a  mortgage,  but  a  conditional  sale^ 
Whitfield's  interest  is  not  balanced,  since  the  value  of  the  negroes 
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•nd  hire  may  be  greater  or  less  than  the  note  and  interest;  if 
greater,  hia  interest  is  to  favour  Hamncr,  if  less,  then  to  favour  tko 
Bank. 

5th.  And  if  Whitfield  was  not  incompetent,  for  either  of  the 
above  reasons  and  gprounds,  this  testimony,  which  jnrornjramd^  was 
not  admissible  at  all,  unless  Hamner  had  firat  shown  that,  on  hia 
discovering  the  fraud,  he  returned  the  negroes,  (or  offered  it,)  or 
had  shown  that  they  were  entirely  worthless.  3  TTVmJ.  236;  2  KtiU^ 
480.  We  are  not  confined  to  tlie  rtasom  given  by  the  Court,  the 
question  now  is,  did  it  commit  error  in  rejertim^  the  imttrrogatoriei  t 
2  Tidd,  862.  The  Court  of  Error  may  look  to  the  evidence  of 
record  on  both  sides,  to  see  if  the  verdict  for  plaintiff*  was  right.  8 
Tidd,  864. 

6tfa.  The  interrogatories  were  inadmissible,  because  they  pur- 
port to  have  been  taken  for  another  and  different  case,  viz :  va» 
**  D.  A.  Vason,  administrator,*'  instead  of  executor. 

7th.  The  testimony  was  not  admissible,  because  it  docs  not  sup- 
port the  ]deas,  or  either  of  them,  in  this,  that  the  pleas  allege  that 
the  Bank  had  held  theji,j(i,  and  incumbrances  complained  of,  when 
it  took  the  note,  while  tlio  proof  is  that  the  Bank  had  transfisrred 
iheji.j'a. 

Note. — If  a  point  is  ruled  during  the  prop^ress  of  a  cause,  which 
becomes  immaterial  to  the  merits  as  finally  made  out,  such  point  is 
no  longer  an  error.  There  must  bo  some  injury^  1  U,  «S.  Du 
419,  cites  6  Pet.  135,  2  HalsL  357,  2  Aik,  177. 

By  the  Court — Lumpkin,  J.  delivering  the  opinion. 

William  S.  Whitfield,  being  indebted  to  the  Merchants'  Bank  of 
Macon,  formerly  the  Bank  of  Hawkinsville,  by  judgments,  pro- 
cured  to  be  made  a  note  by  one  William  H.  Hamner,  psyabia  Id 
himself,  and  by  him  transferred  to  the  said  Bank*  Whitfield  placed 
two  slaves,  Rose  and  Nancy,  under  the  control  of  Hamner,  either 
as  Uie  consideration  of  the  note,  or  to  protect  him  from  the  pay- 
msnt  of  the  debt.  Hamner  was  sued  on  the  note,  and  pleaded,  by 
way  of  defence,  that  John  Bawls,  the  President  of  the  Bank» 
pronmsed  him,  Hamner,  that  the  Bank  lien  on  this  property  should 
be  waived  or  extinguished,  provided  he  would  enter  into  this  ax^ 
rangsmeot;  and  that,  relying  upon  said  assurance,  he  was  induoedt 
to  do  sow  But  that  the  Bank,  disregarding  said  pled^ga^ban^  "riaiia 
ferved  some  of  the  executions  which  ihej  ^leVi  ag^ucuixNAuA'^' 
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and  that  said  negroes  are  liable  thereto.  And  that  consequently 
the  consideration  of  the  note  has  wholly  failed,  and  ought  not  to 
be  collected. 

It  was  in  proof  that  Hamner  gave  this  note  merely  for  the  ac- 
commodation of  Whitfield,  and  to  enable  him  to  make  a  settlement 
with  the  Bank  of  his  old  debts,  and  that  he  looked  to  Whitfield  to 
pay  the  note  when  it  fell  due. 

The  testimony  of  Whitfield,  taken  by  commission,  was  tendered 
to  sustain  the  defence,  and  rejected  by  the  Court,  on  the  ground 
that  Whitfield  was  incompetent  to  testify  in  the  case  by  reason  of 
his  interest.     To  this  opinion  counsel  for  defendant  excepted. 

[1.]  The  only  question  presented  for  our  consideration  is,  was 
this  evidence  properly  rejected  ?  We  are  of  the  opinion  that  it 
was.  Hamner  being  an  accommodation  maker  only,  Whitfield 
would  be  liable  to  him  not  only  for  the  amount  of  theoiote,  but  for 
the  co8t8  incurred  in  the  suit.  And  this  interest,  small  as  it  is  in 
amount,  is  neveitheless  a  disqualifying  circumstance.  The  magni- 
tude and  degree  of  the  interest  is  not  regarded  in  estimating  its 
effect  on  the  mind,  it  being  impossible  to  measure  the  influence 
any  given  interest  may  exert  It  is  enough  that  the  interest 
which  the  witness  has  in  the  subject,  is  direct,  t;ertain,  and  vested. 
Nor  is  it  necessary  that  the  whness  should  be  interested  in  that 
which  is  the  subject  of  the  suit,  for,  if  he  is  liable  for  the  cosU,  he 
is  incompetent  1  Ch-eerdeaf  Ev,  sees.  347,  401,  402;  Toumsatd  vs. 
Douming,  14  East  R.  565;  Huhly  vs.  Broum,  16  John,  R.  70;  Scott 
▼s.  McLeUan,  2  ChreenUcLf  R,  199;  Bottomlet/  vs.  Wilson,  3  Starkie 
JR.  148;  Harman  vs.  Lesbrey^  1  Holt  Ckues,  390;  Edmonds  vs.  Lowe, 
8  Bam.  if  Cress,  R.  407. 

Take  another  view  of  the  transaction.  Admit  the  truth  of  the 
plea,  and  that  Hamner  should  lose  the  negroes  on  account  of  the 
Bank  Hens;  it  is  manifest,  diat  whether  he  be  an  accommodation 
party  or  not,  and  whether  the  conveyance  by  Whitfield  to  him  be 
an  absolute  bill  of  sale,  or  only  a  mortgage  to  save  him  harmless, 
in  any  event,  upon  having  the  property  arrested  fi*om  him,  Whit- 
field would  be  liable  over  to  Hamner  to  make  good  the  title,  and 
to  indemnify  him  in  die  costs  which  he  had  expended,  as  that  would 
be  the  measure  of  his  damages  in  an  action  against  Whitfield.  In 
diis  view  of  the  affair  Whitfield  was  properly  excluded,  as  he  was 
directly  interested  in  protecting  himself  against  such  liabilities. 

The  judgment  below  must  be  affinned. 
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No.  20. —  Thomas  Brinsfield,  plaintiff  in  error  r*.  Littleberrt 

Carter,  defendant  in  error. 

(!•]  The  Act  of  2lBt  December,  1843,  authorizing  grants  to  iasue  to  certain  peraons  on 
die  cooditioas  therein  stated,  for  any  ungranted  lot  of  land  in  the  sereral  countiM 
mentioned  therein,  is  constitutional. 

fS.]  The  omission  of  the  word  **  grant"  in  one  section  of  a  statute  may  be  explained, 
by  other  part^  of  the  same  statute,  so  as  to  supply  the  omitted  word  and  give  the 
act  its  intended  effect. 

p.]  The  Statute  of  limitations  does  not  run  against  the  State. 

Ejectment.  Brought  by  John  Doe  on  the  demise  of  Littleberry 
Carter,  who  is  the  defendant  in  error,  against  Richard  Roe,  casual 
ejector,  and  Thomas  Brinsfield,  who  is  plaintiff  in  error,  as  tenant 
in  possession.  In  Muscogee  Superior  Court,  and  tried  before 
Jndge  Alexander.    November  Term,  1846. 

For  the  facts  of  the  case,  see  the  opinion  of  the  Supreme  Court. 

Jones,  Bennino  &  Jones,  A.  Iterson  and  G.  E.  Thomas  for 
the  plaintiff  in  error. 

Mr.  Bennino  for  the  plaintiff  in  error,  submitted  the  following 
points  and  authorities  : 

1.  By  the  mere  fact  of  drawing  a  prize  in  the  Land  Lottery  of 
1827,  the  drawer  acquired  a  legal  title  to  such  prize.  Datrtf* 
Camp.  Act  No.  716,  t?ie  title,  tecs.  11,  21, 12  ;  Act  No.  726 ;  do.  No. 
723,  sec.  10;  Do.  No.  741,  sec.  1;  Act  of  1843,  Pamph.  68,  sec.5\ 
Prince  213,  565 ;  Jones  Sf  Parsons*  Heirs  vs.  Inge  ^  Mardis*  Heirs^ 
5  Porter^  327  ;  Rosser  vs.  Bradford,  9  Porter,  354. 

2.  This  title  was  one  founded  in  contract  between  the  State  on 
the  one  part  and  the  drawer  on  the  other.  Same  Act  No.  716,  sec. 
16;  1  Kent,  414  et.  seq.;  New  Jersey  vs.  Wilson,  7  Cranch;  Zerrett 
▼B.  Taylor,  9  <fo.  43  ^  Dartm^nUh  College  vs.  Woodward,  4  Wheat. 
518;  Green  vs.  Biddle,  8  do.  1. 

3.  It  is  implied  in  every  contract  that  the  parties  agree  to  be 
bound  by  the  law  of  the  land  pertaining  to  it  then  in  force.  16 
Jokns.  233 ;  Lex^  Loci  passim;  and  by  that  law  the  condition  of 
forfeiture  on  non-payment  of  the  grant  fee,  was  a  security  for  the 
fee  and  not  a  limitation  of  the  estate.  2  Story* s  Equity  Jwr.  sees, 
1018, 1311  to  1315, 1316, 1319, 1321,  Iiaii;^iUc^a^eaiu2&Mk2f/ 
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White  VS.  SecUi/^  Daug%  49 ;  Ld,  Lonsdale  vs.  Church,  2  T,  R, 
388.  And  by  that  law  a  grant  issued  to  any  one  but  the  drawer 
before  forfeiture  hi/  office  founds  waa  void.  2  Black.  Com.  258; 
AngeU  4r  Ames  on  Corporations^  603. 

4.  An  act,  which  both  treats  the  condition,  not  as  a  security,  but 
as  a  limitation,  and  authorizes  a  grant  to  be  issued  to  another  than 
the  drawer,  before  forfeiture  of  his  draw  by  office  found,  impaira 
the  obligation  of  the  contract,  and  is  void.  Such  an  act  is  the  Act 
of  1843. 

5.  But  again.-— The  power  to  determine  the  question  wbe&er 
any  wrong  has  been  done,  be  it  ex  contractu  or  ex  delicto,  involving 
as  it  does  both  law  and  fact,  is  a  power  properly  attached  to  the 
judiciary  and  cannot  be  exercised  by  either  of  the  other  deptrt- 
ments  unless  expressly  given  to  it.      Cons.  Ga.  art.  1,  sec.  1. 

A  The  Legislature  by  the  Act  of  1843»  adjudged  and  ''consid- 
ered" the  effect  to  th6  drawer  of  not  taking  out  a  grant^by  a  ap(5* 
cified  day,  and  it  authorized  the  Grovemor,  or  he  acted  without 
authority,  to  try  the  fact  whether  the  fee  remained  unpaid,  or  to 
assume  that  it  did,  and  thus  exercised  a  power  properly  attached 
io  the  judiciary,  to  do  which  was  unconstitutional.  Act  of  1843» 
Pamph*  67. 

7.  This  power  is  not  only  one  properly  attached  to  the  judiciary, 
but  oiie  which  has  actually  been  attached  to  it  generally,  by  the 
provision  making  jury  trial  inviolate,  and  specially,  by  that  clothing 
the  Superior  Court  with  exclusive  jurisdiction  in  all  cases  respect* 
ing  titles  to  land.  Cons.  Ga.  art.  4^  sec.  5,  art.  3,  sec.  5;  2  Black* 
Com.  inquest  of  office^  258.  .*  '^  i.  • 

8.  The  Act  itself  of  1843,  is  void*  ft*  ambiguity  patent  on  the 
face  of  it.  Pamph.  1843,  67,  sec.  3;  and  ibr  that  it  is  a  revenuo 
act  and  originated  in  the  Senate.  Journal  of  Senate,  1843:  49, 
121,  172,  277,  296,  315,  355. 

H.  Holt  &  Ferryman,  for  tlie  defendant  in  error.  Mr.  Holt 
was  stopped  by  the  Court. 

Mr.  Thomas,  in  conclusion  for  plaintiff  in  error. 

The  contest  arose  in  this  case  between  the  claim  of  the  orig^inal 

drawer  and  those  claiming  under  him,  and  the  lessor  of  the  plain* 

dST  who  held  under  grant  from  the  State  of  Georgia,  authoriziilg 

t  taking  out  of  grants  to  forfeit^  Aivm^t  V]  «xi^  ^^eiw^i  otliar 
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than  the  drawer  after  a  given  time,  passed  in  1S43.  See  Ads  1843, 
67,  68.  The  counsel  for  the  plaintidf  in  error,  insist  before  die 
Court,  that  the  defendant  in  error  ^ould  £ail  to  recoTer  upon  two 
grounds,  viz :  Ist.  That  the  said  Act  of  1S43  is  umcomstUmiumalj  as 
it  impairs  the  obligation  of  the  private  contract  entered  into  bj 
the  State  with  the  drawer  of  the  lot  in  dispute,  he  having  obuined 
vested  rights  under  that  contract,  and  which  rights  could  only  be 
divested  by  a  competent  judicial  tribunal  authorized  to  hear  and 
determine  the  same,  and  not  by  an  act  of  the  Legislature,  Acft 
1825,  1826,  Dawmm's  CompihUiam,  253,  259;  and  then  not  witii- 
out  adequate  compensation  on  the  part  of  the  State  to  the  dra.wer. 
And  in  support  of  this  ground  they  read  the  acts  of  the  Legiil»- 
ture,  known  as  Lottery  Acts,  passed  in  1825,  and  1S26»  found  in 
DawsoiCs  CampUcUum^  pages  253,  259 ;  and  3  Story  on  Uu  Cam- 
stUutian,  250,  661,  fatimd  U  the  5th  art.  of  ike  Constitution  amend- 
ed U.  S.  A.;  see  particularly  9th  section  of  the  Act  of  1826.  The 
counsel  fcH*  plaintiff* in  error,  insist  upon  the  Statute  of  limitation  as 
barring  the  right  of  the  plaintiff  to  recover  under  this  grant.  It 
is  not  denied  that  the  facts  of  the  case  make  out  such  a  defence 
most  clearly,  if  the  law  of  the  case  is  with  the  defendant;  for  the 
defendant  and  those  under  whpm  he  claims,  have  been  for  more 
than  seven  years  previous  to  ths  commencement  of  said  action,  in 
the  quiet  and  peaceable  possession  of  said  lot  of  land,  under  color 
of  title ;  holding  deeds  of  conveyances  from  the  drawer  successive- 
ly down  to  the  defendant:  and  they  read  the  Act  of  limitation 
of  Georgia  found  in  JBMkkiss'  Dig.  539.  Also,  insist  that  the 
Common  Law  maxim,  "ImBms»  tempus  occurrit  regiy'  does  nothold 
in  this  country,  because  it  M  repugnant  to  our  constitution,  laws 
and  form  of  government  Hotchkiss^  93;  Prince^  570;  Acts  1784. 
And  read  from  12  Fetersdorf  Ahr.  331,  the  case  of  Ret  vs.  MorraU^ 
to  show  that  even  in  England,  the  statute  would  create  a  bar ;  the 
case,  being  now  since  the  issuing  of  the  grant,  between  citizen 
and  citizen,  and  not  between  the  sovereign  and  the  subject  The 
plaintifi'^s  counsel  also  read,  the  case  of  Mayor  of  Hull  vs.  Horner^ 
1  CotDper,  102  to  110.  In  a  case  like  the  one  at  bar,  supported  in 
principle  by  the  last  case  read,  the  Court  may  well  presume  that 
such  long  and  quiet  possession  was  founded  on  a  grant.  Id.  1 
Cawpcr^  110. 
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By  the  Court — Warner,  J.  delivering  the  opinion. 

This  was  an  action  of  Ejectment,  instituted  by  the  plaintiff  as 
the  lessee  of  Littleherry  Carter,  against  the  defendant,  to  recover 
the  possession  of  a  k)t  of  land  number  70,  in  the  9th  district  of  Mu0> 
cogee  County,  and  was  tiied  at  the  last  November  Tenn  of  Mus- 
cogee Superior  Court 

The  plaintiff  inti'oduced  in  eridence  a  grant  from  the  State  of 
G^Borgia,  bearinp;  date  on  the  second  day  of  July,  1845,  to  the  lessor 
of  the  plaintiff,  Littleberry  Carter,  for  the  premises  in  dispute. 
This  grant  was  made  to  Carter  in  pursuance  of  an  act  of  the  Legis- 
lature, ptLssed  on  the  2l8t  December,  lS4d,  on  the  terms  and  con- 
ditions*al^tc/J  in  that  act  Plaintiff  then  proved  the  tenant,  Thomas 
BrinsfiBld^,  in  possession  of  the  premises,  and  the  yearly  value  of  the 
rent,  and  closed  his  case. 

The'  defendant,  under  his  plea  of  the  general  issue,  and  the 
Statute  of  limitations,  introduced  in  evidence  a  deed  to  the  premises, 
from  one  Alva  Pferry  and  Simon "PeiTy,  to  one  John  Scurlock, 
dated  4th  March,  1837,  and  a  deed  from  Scurlock  to  one  Bedfond 
B.  Brinsfield,  dated  15th  January,  1844,  which  deeds  had  been  duly 
regis tQi^d  in  the  County  of  Muscogee.  It  was  admitted  that  the 
l^d  was  not  drawn  by  Carter,  to  tvhom  the  grant  issued;  but  who 
was  the  fortunate  /drawei*  the  record  does  not  infbrm  us.  It  was 
also  admitted  that  the  Perrys  were  in  possession  of  the  premises 
before  and  at  the  time  of  making  the  deed  to  Bedford  6.  Brinsfield, 
and  that  the  defendant.  Thorns*  BrijuyMi^  was  the  tenant  of  Bed- 
ford B.  A  verdict  was  found  fa»MMfi^tiff,  and  the  case  now 
comes  before  us  on  a  bill  of  cxceptidVali^  writ  of  eiTor  to  the  de- 
cision  of  the  Court  Jjelow.  The  errors  aJBsigned  ,)>y  the  plaintiff 
are,  first,  because  the  Court  below  refused  to  chs^ge  the  jury  that 
the  quiet  and  peaceable  possession  of  the  premises  by  the  defend- 
ant, and  those  under  whom  he  claims,  holding  adversely  under  color 
of  title  for  seven  years  next  before  the  commencement  o£  the 
action,  was  a  bar  to  said  suit.  Second,  Jbecause  the  Court  refused 
to  charge  the  jury  that  the  Statute  of  1843,  under  which  the  grant 
to  the  plaintiff  was  issued,  was  unconstitutional.  Third,  because 
the  Court  refused  to  charge  the  jury  that  the  said  Act  of  1843  cwi- 
veyed  no  right  to  the  plaintiff,  inasmuch  as  the  word  "grant"  is 
omitted  in  the  body  of  the  act. 
[1,]  We  will  proceed  to  consider  the  second  ground  first,  which 
iavolvea  the  constitutionality  oftko  A.ct.  o{lS43. 
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That  tho  premises  in  dispute  wore  originally  the  property  of  the 
State  is  admitted,  but  it  is  contended  on  the  part  of  the  plaintiff  in 
error,  that  the  Legislature  of  the  State,  by  an  act  passed  on  the 
9th  June,  1825,  entitled,  "  An  act  to  dispose  of  and  distribute  the 
lands  lately  acquired  by  the  United  States  for  the  use  of  Geogia, 
&c."  vested  a  right  in  the  drawer  of  the  lot  in  dispute;  and  that  the 
Act  of  1843,  authorizing  a  grant  to  issue  to  tho  plaintiff,  impairs 
and  destroy 3t  that  right.  That  the  Act  of  1825  was  a  contract  be- 
tween the  State  and  tho  drawer  of  the  lot,  which  the  Legislature 
of  1848  could  not,  under  Uie  constitution,  impair  or  defeat.  If  the 
drawer  of  the  lot  in  question,  by  tho  act  of  giving  in  his  name  for  a 
draw  in  the  land  lottery,  added  to  the  &ct,  that  the  lot  was  a  prize 
drawn  to  his  name,  constituted  a  contract  by  which  he  became  en- 
titled to  a  vested  riglU  in  the  same,  without  any  other  act  to  be 
done  by  him,  then  the  position  of  the  plaintiff  in  error  is  well  found<« 
ed  ii)  law ;  and  it  was  not  competent  for  the  Legislature,  in  1843^ 
to  divest  him  of  that  right  and  autliorize  the  gi'ant  to  issue  to 
another.  Let  us  now  examine  the  Act  oi  1825,  and  see  what  rights 
the  drawer  acquired  under  it  to  the  lot  of  land  drawn  to  his  name. 
The  15th  section  of  fiio  act  provides  for  the  appointment  of  per- 
■ons  to  take  in  the  names  of  persons  for  draws  in  the  land-lottery, 
and  that  the  persons  taking  in  such  names  shall  receive  twenty- 
five  cents  from  each  applicant  for  each  draw.^  Datoson*s  Camp, 
255.  The  18th  section  of  the  act  provides  the  manner  of  conduct- 
ing the  lottery.  The  2l8t  section  of  the  act  declares,  "that  all  per- 
sons who  may  draw  laadi 'Oder  Uiis  act  shall  be  entitled  to  re- 
ceive  grants  for  the  8ainf|jpiahFeying  fee  simple  titles,  on  payiag 
into  the  treasury  of  thb  !Saite  the  sum  of  eighteen  doUars ;  and 
any  person  dxi^wing,  andJmUng  to  iake  out  his  grant  tcitAin  two 
}fearsfrom  the  date  of  said  draso,  shaU  forfeit  his  or  her  right  to  re^ 
ceive  a' grant  to  the  land  so  drawn,  and  the  same  shall  recert  io  th$ 
State:*    Dawson's  Comp.  256.. 

Admit  the  position  assumed  by  the  plaintiff  in  error,  that  the  act 
of  the  Legislature  is  a  caniract,  what  sort  of  a  contract  is  it  1  what 
an  iu  terms  and  obligations,  and  what  rights  does  it  confer  upon 
die  drawer  %  We  must  take  into  consideration  aU  the  terms  and 
stipulations  of  the  contract.  The  act  declares,  if  the  citizen  wifl 
give  in  his  name  to  the  person  appointed,  and  pay  him,  not  iha 
State,  twenty-five  cents,  he  shall  have  a  chance  to  draw  a  lot  of 
land  m  the  land  lottery;  at  the  same  time  the  act  da&\ax«a  \a 
if  yoa  drawabt  you  will  be  entitled  to  xecevN^  %  ^cvBflt  % 
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aame^  conveying  to  you  a  fee  simple  title  thereto  when  you  pay 
into  the  treasdfy  of  the  State  the  sum  of  eighteen  dollars,  but  if 
you  do  not  pay  the  same  within  two  years  from  the  date  of  the 
drawing,  you  forfeit  your  right  to  receive  a  grant  to  the  land  drawn 
to  your  name,  and  the  same  shall  revert  to  the  State.  When  he 
became  a  party  to  the  contract  by  giving  in  his  name,  he  stipu- 
lated that  if  he  should  draw  a  lot  of  land,  and  fail  to  pay  into  the 
treasu^  the  sum  of  eighteen  dollars  within  the  time  prescribed, 
and  obtain  a  grant  to  the  land,  the  same  should  revert  to  the  State. 
That  is  to  say,  edl  hi*  right  to  have  a  grant  issued  to  him  under  the 
act,  should  revert  to  the  State ;  for  the  title  to  the  land  was  in  the 
State  until  it  passed  out  by  grant.  Viewing  it  in  the  light  of  a 
contract  between  the  drawer  and  the  State,  he  having  ftiiled  to 
comply  with  the  terms  of  it  on  his  part,  no  right  to  the  land  vested 
in  him,  but  his  right  to  have  a  grant  issued  to  him  was  forfeited,  by 
the  express  terms  of  the  contract  itself;  consequently,  no  right* was 
violated  or  impaired  whic^  he  had  to  the  land  under  the  contract, 
by  the  passage  of  the  Act  of  1843.'^'  An  argument  was  advanced 
by  the  plaintiff  in  en*or  that  the  Act  of  1825  i-equired  the  drawer 
to  pay  taxes  for  the  land ;  that,  also,  was  a  ^art  of  the  contract. 
He  waste  pay  taxes  for  Xhe  land  drawn,  whether  granted  or  not; 
until  he  should  relinquish  the  same  in  writing  to  the  use  of  the 
State.  But,  we  apprehend,  when  he  forfeited  his  right  to  the 
grant  by  failing  to  comply  with  the  terms  of  the  contract  within  the 
two  years,  he  was  as  perfectly,  released  from  paying  taxes  for  it  as 
he  would  have  been  by  a  relinquishment  in-  writing.  In  the  one 
case  he  could  release  himsblf  from  ]>Mte.  taxes  by  an  immediate 
relinquishment  in  writing,  in  the  other  lie  could  pay  the  taxes  for 
two  years,  and  his  right  was  forfeited  %f  the  terms^of  the  act,  and 
no  relinquishment  was  necessary ;  the  inchoate  right  of  the  drawer 
IP  a  grant  was  then  ab^doned  to  the  State  by  his  own  act,  and  in 
the  manner  stipulated  in  the  contract,  if  it  is  to  be  considered  a 
ootUreut, 

The  land  then  belonging  to  the  States  it  was  competent  for  the 
sovereign  power  of  the  State  to  dispose  of  it,  ss  was  done  by  the 
Act  of  1843.  Nor  has  the  drawer  any  just  cause  of  complaint 
tgainst  the  State  for  making  such  disposition.  Instead  of  en- 
forcing the  forfeiture  incurred  by  the  drawer  in  not  complying  with 
the  terms  of  the  Act  of  1825,  at  the  end  of  the  two  years,  the 
Legialatwre  not  only  reduced  the  price  of  the  grant  fee  to  a  mere 
*"fmunal  sum,  but  extended  the  time,  from  ^e^  \a  ^oor,  xmtil  the 
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first  day  of  October,  1844 ;  thereby  giving  him  every  opportunity 
to  comply  with  the  terms  of  the  act,  if  he  had  not  voluntarily  aban- 
doned his  rights  under  it,  as  it  was  his  privilege  to  do. 

The  argument  for  the  plaintiff  in  error  assumes  the  ground, 
that  the  State  had  parted  with  her  sovereignty  over  the  land  in 
question,  and  insists  that  she  had  no  right  to  resume  it  until  after 
an  inquest  of  office,  or  until  after  office  found,  according  to  the 
rule  of  this  Common  Law.  We  place  bur  decision  on  the  ground, 
that  the  State  never  intended,  nor  did  not,  by  either  of  the  Acts  of 
1825  or  1826,  part  with  her  sovereignty  over  any  portion  of  hei* 
territoi*y  until  the  same  was  actually  granted,  in  the  manner  pre- 
scribed by  those  acts.  If  the  State  had  once  parted  with  her 
sovereignty  over  the  land  in  question,  by  grant  to  one  of  her  citi- 
zens, and  afterwards  it  became  the  property  of  an  alien  by  por- 
chajBe,  or  had  escheated,  the  State  could  not  have  resumed  her 
right  of  sovereignty  over  it  until  after  office  found  in  her  favour. 
The  Common  Law  rule  applicable  to  the  Grown  in  Gk«at  Britain, 
would  apply  to  the  State  in  this  country.  But  tljie  State  is  not 
attempting  by  the  Act  of  1843  to  re-invest  herself  with  title  to 
land  with  which  she  has  once  parted,  she  is  only  exercising  her 
sovereign  authority  to  dispose  of  lands  which  originally  belonged 
to  her  and  which  have  never  been  granted  to  any  body;  a  part 
of  her  eminent  domain.  In  this  view  of  the  question,  it  was  com- 
petent for  the  Greneral  Assembly  to  direct  the  manner  in  wbidi 
the  same  should  be  disposed  of.  The  second  section  of  the  Act  of 
1843  notifies  aU  parties  interested,  who  may  be  disposed  to  avafl 
themselves  of  the  privOatgi?  x£  partaking  of  the  bounty  of  the 
State  under  the  provisioni-  of  the  several  Land  Lottery  Acta,  to 
come  forward  and  obtain  grants  from  the  State,  on  or  before  tbe 
first  day  of  October,  1844.  The  third  section  of  the  act  providei 
that  after  the  first  day  of  October,  'l844,  any  citizen  of  this 
State,  by  paying  into  the  treasury  certain  sums  of  money  therein 
specified,  shall  be  entitled  to  receive  from  the  State,  in  bis,  her 
or  their  name,  a  grant  to  any  ungranted  lot  of  land  in  any  of  the 
specified  counties.  Hotchkisi  Dig.liZ.  The  lessor  of  the  plain- 
tiff obtained  his  grant  under  this  act,  which  for  the  reasons  already 
given,  is  not  in  our  judgment  a  violation  of  the  constitution.  It 
is  however  worthy  of  remark,  that  in  this  case  the  defendant  is 
not  die  drawer  of  the  lot  of  land,  nor  does  the  record  disclose  tfa^ 
fact  that  he  derives  his  title  through  or  from  l3ie  dwuMDcr; 
quendy,  die  rightB  claimed  for  the  dravrer.ot  tot  ^qtvjia 
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firinrtfield  ««.  Carter. 

title  through  him,  if  well  founded,  could  not  properly  attach  to 
him,  who  is  a  tpranger  to  the  drawer.     As  it  regards  the  question  * 
of  notice  which  was  urged  in  the  argument,  we  haye  only  to  say, 
if  any  was  necessary,  the  Act  of  1843  was  a  public  statute  of 
which  all  the  people  of  this  State  were  bound  to  take  notice. 

[2.]  It  is  true  the  word  "  grant ''  is  omitted  in  the  third  section 
of  the  Act  of  1843,  but  it  is  our  duty  to  give  effect  to  the  statute, 
provided  it  can  be  done  without  a  violation  of  any  legal  rule. 
When,  we  take  into  consideration  the  intention  of  the  act  as  de- 
rived from  its  caption  as  well  as  the  subject  matter,  as  appears 
from  the  other  sections  of  the  statute,  and  calling  to'  our  assist- 
ance the  word  "grant,"  as  applied  in  the  other  parts  of  the  act, 
we  are  of  the  opinion  the  omission  of  the  word  "grant"  in  the 
third  section  is  sufficiently  explained.  The  fourth  section  pro- 
Tides  where  two  or  more  pei-sons  apply  for  the  same  lot  at  the 
same  time,  the  Surveyor  General  shall  place  each  name  of  all 
applicants  in  a  hat,  and  the  first  name  drawn  out  shall  be  entitled 
to  the  grantf  on  paying  into  the  treasury  the  sum  before  reci- 
ted, &c.  What  grant  1  the  grant  .contemplated  by  the  third 
section,  which  declares  "  that  from  and  afler  the  said  first  day  of 
October,  1844,  any  person,  a  citizen  of  this  State,  by  paying  into 
the  treasury  the  sum  of  two  thousand  dollars  sball  be  entitled  to 
jreceive  from  this  State,  in  his,  her  or  their  name,  to  any  ungranted 
lot  of  land  in  the  counties  aforesaid.  The  word  "  grant,"  is  evidently 
an  omission  by  mistake,  or  a  mere  clerical  error  which  does  not 
make  void  the  statute,  and  the  Court  bedow  did  not  err  in  bo 
•  ruHng. 

"^Tom  t)ie  view  which  we  have  already  taken  of  this  question, 
it  will  be  perceived  we  hold  the  title  to  the  lot  of  land  in  quoBtion 
ifras  in  the  State,  until  granted  under  the  authority  of  the  iiet  of 
1843,  on  the  2d  day  of  Jul]^,  1845,  to  the  lessor  of  the  plaintifi! 

[3.]  We  are  also  of  the  opinion  that  the  Statute  of  limitations  did 
not  run  against  the  State.  In  England  the  King  b  not  bound  bj 
the  Statute  of  limitations,  for  no  laches  can  be  imputed  to  him. 
The  maxim  is  nullum  tempus  occurrit  regi.  This  is  a  privilege 
which  attaches  to  the  Sovereign.  The  people  cannot  attend  to 
their  rights  except  through  their  officers;  therefore  they  ought  not 
to  suffer  by  the  lapse  of  time,  or  the  negligence  of  those  officers.  1 
Bla.  Cam*  247;  Ball,  on  Limit.  18;  Bagley  et  al.  vs.  Wallacep 
16  Sergeant  IfRavie,  R.  245,  250;  The  People  vs.  Gilbert,  IB  John. 
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In  Stoughton  et  al.  vs.  Baker  et  aL  Chief  Justice  Parsons  says: 
**  No  laches  can  be  imputed  to  the  Gt)vemment,  and  against  it  no 
time  runs  so  as  to  bar  its  rights."  4  M<us,  R,  528.  In  Lindsey 
et  al.  vs.  The  lessee  of  Miller,  Mr.  Justice  McLean,  delivering  the 
opinion  of  the  Court,  thus  expresses  himself.  "  It  is  a  well  settled 
principle,  that  the  Statute  of  limitations  does  not  run  against  a 
State.  If  a  contrary  rule  were  sanctioned,  it  would  only  be  ne- 
cessary for  intruders  upon  the  public  lands  to  maintain  possession 
until  the  Statute  of  limitations  shall  run,  and  then  they  would  be- 
come invested  with  the  title  against  the  Government,  and  all  per- 
sons claiming  under  it.  In  this  way  the  public  domain  would  soon 
be  appropriated  by  adventurers.  It  is  only  necessary,  therefbre» 
to  state  the  case,  in  order  to  show  the  wisdom  and  propriety  of  die 
rule,  that  the  statute  never  operates  against  the  Government.'*'  6 
Peters  R.  673.  From  the  best  consideration  which  we  have  been 
eilabled  to  give  this  case,  we  are  of  the  opinion  that  there  is  no 
error  in  the  record,  and  that  the  judgment  of  the  Court  below 
should  be  affirmed. 


No.  Slw— McGouoH  &  Crrws,  plaintifis  in  error  vs.  The  Inmj- 
BANCB  Bank  of  Columbus,  and  Daniel  McDouoald,-  defendants 
in  error. 

[1.]  A  pMty  luiTin^  elected  to  proceed  at  law,  equity  will  not  inteipoie  until  he  has 
p9ft^0d  his  remedy  to  every  available  extent ;  neither  will  a  Court  of  Choneery  amtiei' 
pate  diat  the  legal  redrera  may  not  prove  eflcctual. 

[S.]  The  gamishmpnt  act»  of  this  State  may  not,  cither  in  express  terms  or  by  fiiir  mn 
plication,  have  ou»ted  Chancery  of  its  previous  jurisdiction  over  the  same  sutitjeet* 
matter;  still,  if  a  bill  were  filed,  it  would  be  demnrrablc  on  the  ground  that  there  was 
an  ample  remedy  ai  law,  unless  there  was  something  peculiar  in  the  circumstances 
ef  the  case. 

[3.]  A  charge  in  a  creditor's  bill  that  he  feara  that  his  debtor,  if  he  gets  possession  of 
ftwds  which  he  is  proceeding  to  collect  under  execution,  will  apply  them  to  the  pay- 
ment of  other  liens,  having  no  priority  over  his  own,  will  not  justify  the  interpositioii 
of  a  Court  of  Chancery.    He  must  state  the  ground  of  his/eart,  or  allege  some  wm- 

f  mhUfaety  such  «s  a  fraudulent  combination  between  his  debtor  and  other  creditors, 
to  entitle  him  to  equitable  relief.  *  ^ 

In  Equity.    From  Muscogee  Superior  Court    Tried  u'<^<sa  \^ 
morreri  before  Judge  Alexander.  TeTm^  \%\&. 
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McGough  ic  Crews  tw.  The  Insurance  Bunk  of  Columbus  and  McDougald. 

For  the  facts  stated  in  the  bill,  and  the  error  assigned,  see  the 
decision  of  th6  Supreme  Court 

Johnson  &  Williams,  for  plaintiffs  in  error. 

The  Court  erred  in  dismissing  the  bilL 

Because  the  plaintiff  had  a  right  to  file  the  bill  without  sanction 
and  injunction.  Prince,  462.  And,  upon  the  final  hearing,  the 
Court  should  have  decreed  upon  the  facts  as  alleged  and  proven. 
Bland  201. 

Because,  though  an  injunction  was  not  awarded  in  the  first  in- 
stance, the  Court  might  have  so  ordered  during  the  progress  of  the 
cause.  1  Maddock,352;  2  Paige,  355;  18  Veg.  Jr.  552;  3  Black.  344. 

If  there  is  equity  in  the  bill,  and  chancery  is  not  deprived  of  its 
jurisdiction,  though  a  remedy  at  law  may  be  given,  the  juiisdic- 
jdon  isconcurrent.  I  Black.  62;  4  Coio€n,lll\  17  J0A11.388;  9  Fet. 
Jr.  464. 

The  equity  of  the  bill  is  not  destroyed  by  suing  out  of  the  gar- 
nishment.    The  remedy  at  law  is  not  adequate,  but  uncertain  and 
contingent,  and  the  doctrine  o£  election  cannot  apply.    7  Ala.  R, 
942;  1  Smith  Chan.  Prac.  561;  4  John.  84. 
f  There  is  equity  in  the  bill.  4  John.  671,  687;  2  John.  283,  144; 

1  Paige,  168;  2  McCord,  410;  7  Ala.  319. 

H.  Holt,  for  the -defendants  in  error.  ^..*  ^^' 

jPy  the  Court — Lumpkin,  J.  delivering  theopinioB*  V;|f 

The  firm  of  McGough  &  Crews  obtained  a  judgnaqprt;'%><h<i 
Superior  Court  of  Muscogee  County,  against  the  Insurance  !QMb^  of 
Columbus,  for  $5,945,  on  which  an  execution  was  issued, «nd  placed 
in  the  hands  of  the  Sheriff,  who  made  thereon  a  return  ofmdla  bona. 
The  Insurance  Bank  of  Columbus,  the  defendant  in  xhQji.fa.  ob- 
tained sundry  judgments  against  Daniel  McDougald,  and  Mc- 
Dougald  &  Robinson,  which  were  also  placed  in  the  hands  of  the 
Sheriff  of  the  same  County,  and  by  him  levied  on  a  large  amount 
of  property,  belonging  to  McDougald,  which  was  advertised  for 
sale.  McGough  &  Crews,  in  January,  1846,  caused  summons  of 
garnishment  to  be  issued  and  served  on  McDougald,  requiring  him 
to  answer  what  he  was  indebted  to  the  said  Bank. 
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We  are  not  advised  by  the  record  what  further  proceedings  (if 
any)  were  had  upon  this  garnishment. 

The  plaintiffs  in  error  allege  in  the  bill  filed  by  them,  that  they 
were  advised  that  this  remedy  was  ineffectual  for  the  protection  of 
their  rights,  and  that  it  would  not  arrest  the  progress  of  the  execu- 
tions against  the  garnishee  in  favour  of  the  Bank.  They  further 
complain,  that  the  Bank  is  insolvent,  and  that  if  it  shall  collect  the 
money  due  it  by  McDougald,  that  it  will  be  applied  to  the  payment 
of  liens  which  have  no  priority  over  those  of  the  plaintiffs  in  error. 

To  the  bill  alleging  the  foregoing  facts,  a  general  demurrer  niras 
filed  and  sustained  for  want  of  equity.  To  this  judgmentiof  the 
Court  tbe  complainants  excepted  and  appeal  to  us,  to  say  whether 
there  was  not  error  in  the  decision  of  the  court  below. 

In  behalf  of  the  plaintiffs  in  error,  it  is  urged,  that  they  hare  no 
common  law  remedy  adequate  to  the  exigencies  of  their  case ; 
and  that  even  if  they  had,  chancery  has  a  concurrent  jurisdiction, 
the  redress  at  law  being  contingent. 

It  18  certainly  true,  that  where  a  creditor  has  exhausted  his  [1.] 
remedies  at  law,  and  there  are  assets  belonging  to  his  debtor 
which  he  cannot  get  hold  of,  that  equity  will  assist  him  to  reach 
and  subject  those  assets  to  the  payment  of  his  judgment.  But  the 
difficulty  here  is,  and  to  the  mind  of  the  Court  an  insuperable  one, 
that  the  ttoditor  has  failed  to  do  what  is  required  of  him.  He  has 
elMtMMfb  proceed  at  law,  by  suing  out  his  garnishment.  It  does 
not  ai^Mil^  aeither  is  it  averred  to  be  true,  that  any  obstacles  were 
infffi^dijd^  or  0ff\n  threatened.  It  is  conceded  that  the  garnish- 
meat  wUj/k.  ^*^  h&vo  arrested  the  collection  of  the  ^.  fas.  which 
tha  BmlAaU  against  McDougald.  We  are  inclined  also  to  think, 
thit^dli  garnishee  had  pleaded  the  outstanding  judgments  against 
him^liiat  it  would  have  operated  as  a  bar  to  any  other  or  further 
answer.  But  he  was  not  put  to  this  trial,  and  had  he  been,  he 
might  not  have  availed  himself  of  this  excuse.  Moreover,  the  bill 
charges,  that  the  Bank  was  proceeding  to  coUect  the  money  due 
on  their  executions ;  and  it  does  not  appear  but  that  a  notice  to 
the  Sheriff,  accompanied  by  the  execution  in  his  hande  against 
the  Bank,  would  have  availed  to  hang  up  the  fund,  until  it  could 
be  equitably  distributed  by  the  Court  below.  The  parties,  then, 
having  partially  proceeded  at  law  to  enforce  their  rights,  and 
having  shown  nothing  which  has  occurred,  either  by  the  action  of 
the  Comty  or  of  their  adversariea,  to  oust  them  of  the  betk«&u^ 
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dieir  remedy,  they  bare  failed  to  make  out  a  case,  a  nodumjurit, 
whicli  could  entitle  them  to  the  aid  of  a  couit  of  eijnity. 

But  the  plaintifTa  contend,  that  the  remedy  by  garnishment  is 
only  cumulative,  and  does  not  deprive  chancery  of  the  jurisdiction 
which  belonged  to  it  over  this  subject  before  our  garnishment  acts 
irere  passed.  Perhaps  a  sufficient  answer  to  this  would  be,  that 
admitting  this  to  be  true,  still  the  partieB  would  not  be  entitled  to 
both  remedies  at  once,  and  that  they  were  bound  by  the  election 
akeady  made. 

[2.}  But  there  is  another  answer  to  this  proposition  which  we 
hold  to  be  conclusive.  Our  garnishment  acts  may  not  take  away 
the  jurisdiction  of  chancery,  either  in  express  terms  or  by  fcir  ia- 
plication,  still,  li^  our  statutes  giving  a  common  law  remedy  to 
fiirecloBe  mortgages  and  to  establish  lost  papers,  if  there  be  an 
adequate  remedy  in  ell  these  cases  at  latD,  we  apprehend  that  a  Irill 
filed,  for  any  of  those  purposes  would  be  demurrable  on  that  ground, 
imlesB  there  was  something  peculiar  to  the  case ;  and  nothiiTg  of 
that  kind  is  here  averred,  and,  it  it  not  for  the  Court  to  antici- 
pate, that  the  common  law  remedy  will  not  prove  efTectnal!  it  must 
be  pushed  at  least  to  every  available  extent. 

[3.]  Besides,  the  bill  aasigTis  no  good  reason  for  the  interpo^tion 
of  a  court  of  equity.  The  complainants  express  their  fears  that  the 
money,  when  collected  out  of  McI>ougald,  will  In,-  paid  to  other 
creditors  having  no  priority  of  lien  over  them.  Will  crjiiity  restr^n 
the  Bank  from  making  this  preference  1  No  ninre  than  it  Would 
force  it  to  deliver  up  the  money  if  already  in  its  vaidts.  The  bill 
alleges  no  fraud  on  the  part  of  the  Bank,  no  rombinatitHi  between 
die  institution  and  any  particular  creditor,  or  dnss  of  creditors,  to 
obtain  an  undue  or  unconscientious  advantagi '  respecting  this  fund. 
Indeed  it  charges  no  ittuahle  facts  which  would  justily  the  inicqio- 
aition  of  the  strong  arm  of  equity  to  conti-ol  the  legal  rights  of  the 
Bonk  over  iu  assets.  The  complainants  do  not  even  set  forth  the 
groundMf  tbeir,/eiir«,  that  they  might  be  controverted,  and  the  suf- 
fideaqjf^  <kem  determined  by  the  jury.  "Whether  they  entertain 
tbem  drapt,  is  not  a  matter  that  is  susceptible  of  trial.  But,  admitting 
that  they  did,  the  reason  assigned  for  them  does  not  warrant  tlte 
relief  which  they  seek. 

The  judgment  below  is  tliercfore  affirmed. 
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No.  33. — Waltek  T.  Colquitt,  plaintiflr  ia  error  v*.  Sbtmovb  R. 
BoNKER,  defendant  in  error. 

[1.]  Ona  judi^iKnl  may  be  ki  off  aguiin  uMtber,  ililicHigfa  ill  ibc  putics  Id  Iba  dit 

fereni  nccmlfl  u«  not  the  aum- 
[2.]  Tlw  uuGDee  of  ■  ji^ftaaa  m  eiecDlioB,  aukr  the  Act  of  33d  December,  1899v 

takes  il  Bubjecl  to  uij  defence  which  raigbl  hare  been  eel  up  BfaiDst  ihe  utigiaal 

plunbdf  in  the  judgnnl  or  eucnlion. 

Motion  to  set  off  one  judgment  against  another,  and  to  hns 
satiB&ction  entered  of  record.  From  Hoscogee  Superior  Contt. 
Tried  before  Jadge  Alexander.  Term,  1846. 

For  fiuthffl'  particulars,  see  the  decision  of  the  Snpreme  Conit. 

Johnson  tc  Williams,  for  the  plaiiitijb  in  error. 

OneJDdgtnent  maybe  sietaff  against  another.  Mattague  im  Set- 
Off,  and  aaOoritU* Oa^e  cited,  6,  13;  3  Yeatei,  133. 

One  of  two  defendants  may  set  off  a  judgment  against  himaelf 
and  others,  with  a  judgment  in  his  favour.  13  S.irR.  252;  9  Id.6. 
And  the  motion  addresses  itself  to  the  equitable  discretion  of  the 
eoait     1  John.  Ch.  91;  14  John.  63.  » 

Mutual  dcm^ijiis  t-xiiiijuiHb  each  other  by  operation  of  law.  1 
Batclr,  391, 

The  asngnec  lookilic  iransferof  said  judgment  subject  to  all  the 
equities  existing  lii-tivoeri  the  parties,  before  notice  of  the  aasign- 
menL  I  A.  K.  ManhaU,  510;  2  Eqiiitg  Digest,  430;  3  Paige, 
368;  1  Biiweii,  A^'-i. 

Judgment  on  ilomiirrcr  should  have  been  for  plaintiff,  and  diat 
Ae  fi.  fa.  assigned  to  Bomier  be  entered  satisfied  as  of  recoid. 
QoM,  477. 

Stdwiis,  for  the  defendant  in  eiror.  *''-■..  -^ 

V 
By  tie  Omrt — Wahneb,  J.  delivering  the  opinion. 

It  appeals,  from  the  record  in  this  case,  that  a  rule  wm  was  <^ 
tatned  in  the  Court  below,  calUng  upon  the  defendant  in  emv  to^ 
diow  canae  why  a  judgfinent  controlled  by  luin  should  not  ba«riM| 
fiod.    The  ralOMut  nciteB,''wlwreuitisma&eu>«vV"«r^' 
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Court,  that  Walter  T.  Colquitt  is  the  owner  of  a  judgment  obtain- 
ed in  the  Superior  Court  of  Muscogee,  in  favour  of  Chauncey  Pome- 
roy  vs.  Burton  Hepburn^  for  the  sum  of  $394,  and  whereas,  also,  it 
appears  that,  after  the  rendition  of  the  judgment  aforesaid,  said 
Hepburn  obtained  a  judgment  in  said  court  against  William 
Rogers,  Joseph  Davidson,  Nancy  F.  Mitchell,  and  said  Colquitt, 
for  the  sum  of  two  hundred  and  fifty  dollars,  besides  costs :  and 
it  fjHirther  appearing  that,  after  the  rendition  of  said  judgment  afore- 
said^ it  was  agreed  between  said  Colquitt  and  said  Hepburn  that 
the  balance  due  on  the  judgment  in  favour  of  Pomeroy  should  be 
set  off  and  satisfied  by  a  credit  on  the  said  judgment  due  to  said 
Hepburn,  to  the  amount  of  said  balance;  and  in  consideration  ol 
said  agreement  si^d  Colquitt  forebore  and  ceased  ft'om  the  collection 
of  said  judgment  in  favour  of  said  Pomeroy,  he,  said  Colquitt, 
havitig  the  entire  control  thereof;  and  whereas,  afterwards,  the 
said  Hepburn  transferred  and  assigned  his  said  judgment  to  said 
S.  R.  Bonner,  without  entering  a  credit  thereon  according  to  the 
agreement  as  aforesaid. 

"  It  is,  therefore,  adjudged  by  the  Court,  that  said  Bonner  show 
cause,  on  to-morrow  morning,  or  so  soon  thereafter  as  counsel  can 
be  heard,  why  the  said  judgment  should  not  be  set  off,  the  one 
against  the  other,  by  crediting  the  amount  of  the  lesser  upon  the 
larger,  and  why  satisfaction  should  not  be  entec^d  of  record.  And 
it  is  fiirther  adjudged,  that  a  copy  rule  be  serifCd  on  said  defiiidlttt 
or  his  counsel."  .  -.    J^        '  f 

The  defendant  appeared,  by  his  counsel,  and  dmMstf'^Mdd 
rule  nui,  which  demurrer  was  sustained  by  the  CqI|u;1^JvH||0  tide 
nisi  ordered  to  be  discharged;  to  which  decision  urtWCpJIii  llm 
plaintiff  excepted,  and  now  assigns  the  same  for  error  in  lUf  Cottlt. 

By  demurring  to  the  rule,  the  defendant  admitted  the  ftu^ts  stated 
therein  to  be  true ;  but  contended,  the  same  were  insufficient  in  law 
to  require  an  answer  from  him. 

[1.]  "Opposite  demands  arising  upon  judgments  may,  upon  mo- 
tion, b«  Wt  off  against  each  other  whenever  such  set-off  is  equit- 
able, though  the  judgments  are  in  different  couits,  and  though  the 
paities  to  the  different  records  are  not  th^  same."  Montague  on 
Set-Off,  7. 

"A  person  who  is  equitably  entitled  to  a  judgment,  may  set  off 
such  judgment  though  his  name  is  not  upon  the  recqrd."  Id.  12. 

[2,]  The  main  argument  urged  by  the  defendant  in  error  to 
the  judgment  of  the  Couit  beVo^r  \E)  \h»l  Bonner  is  a  hcma 
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Jid^  assignee  of  the  judgment,  without  notice  of  the  agp^eement  be- 
tween Colquitt  and  Hepburn,  as  stated  in  the  rule.  Does  the  as- 
signee of  a  judgment  or  execution,  under  the  provisions  of  our 
statute,  occupy  the  same  position  as  the  bona  fide  holder  of  negoti- 
able paper,  and  is  he  entitled  to  the  same  legal  protection  %  We 
think  not,  for  the  reason,  the  statute  only  gives  the  assignee  the 
right  to  collect  the  judgment  or  execution,  "  tn  asJvU  and  ample  a 
manner  as  the  plaintiff  could  have  done  if  no  such  transfer  had  been 
made:*     Prince  Dig,  465. 

If  a  defendant  in  a  judgment  or  execution,  who  has  paid  off  the 
same,  could  not  show  such  payment,  even  when  the  judgment  or 
execution  is  in  the  hands  of  an  assignee  without  notice  of  such 
payment,  much  fraud  and  many  mischievous  consequences  would 
be  the  inevitable  result  The  defendant  may  hold  the  receipt  of 
the  attorney  of  record  for  the  full  amount  of  the  judgment,  and  ^bn 
same  may  not  be  credited  on  the  judgment  at  the  time  of  the  as- 
signment; yet,  if  the  assignee  had  no  notice  of  the  payment,  under 
the  rule  insisted  on  and  sanctioned  by  the  Court  below,  the  de* 
fendant  would  be  compelled  to  pay  it  the  second  time  to  the  aa* 
sig^nee.  Although  our  statute  authorizes  the  assignee  to  control 
and  collect  the  judgment  or  execution  for  his  own  use  and  benefit,, 
he  can  only  do  so  in  the  same  manner,  and  to  the  same  extent,  SA 
the  original  plaintiff  could  have  done  if  no  transfer  or  assigrnment 
had  been  made;  and  the  defendant  can  set  up  the  same  defence 
against  its  collection  in  the  hands  of  the  assignee,  as  he  could 
againit  A^  origftial  plaintiff.  Taking  the  statement  of  facts,  then, 
to  be  tr^  m  set  forth  in  the  rule  nisi,  we  are  of  the  opinion  that 
the  Court  ahoold  have  required  the  defendant  to  show  cause  why 
satiifiu^tiQii  of  the  judgment  should  not  be  entered  of  leccn^  and 
that  the  Court  below  erred  in  its  judgment  in  sustaining  the  de» 
murrer  and  discharging  the  rule.  Let  the  judgment  of  Ae  Cout 
below  be  reversed  and  the  motion  reinstated. 


''  -• 
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No.  23. — James  B.  Cox,  plaintiflf  in  ecror  vs»  Patrick  Adams, 

defendant  in  ^error. 

[1.]  A  makes  his  note  at  Columbus,  Georgia,  payable  generally  to  B,  or  bearer.  B 
transfers  it  to  C  bv  delivery,  and  C  indorses  it  to  D.  C  held  to  be  an  indorser,  and 
not  a  guarantor. 

[2.]  In  a  suit  by  D,  the  indorsee,  against  C  the  indorser,  the  possession  of  the  note,  held 
prima  facie  evidence  of  the  delivery  of  it  by  B  to  C. 

[3.]  E^h  indorsement  is  a  new  contract,  and  the  contract  of  indorsement  as  to  its 
Mature,  construction  and  interpretation  is  governed  by  the  Lex  Loci  eotUraettu;  and 
the  remedies  thereon  by  the  law  of  the  place  where  tlie  suit  is  instituted. 

Johnson  &  Williams,  for  plaintiff  in  eiTor. 

*The  indorsement  is  a  contract  of  guaranty.  2  Root  R,  225 ; 
Hotchkiss,  440,  441. 

In  support  of  the  second  assignment.  Stephens,  304 ;  2  Kent,  456, 
460;  17  Johns.  R,5ll;  5  East.  R.  124 ;  B.  S^  P.  188;  3  T.  R.  77; 
1  Swift,  323;  4  Johns.  R.  285. 

In  support  of  the  third  assignment.  If  a  party  is  entitled  to  a 
charge  he  ought  to  have  it  direct  and  positive.  7  Cranch,  506 ;  2 
Peters  Dig.  138.  The  issue  was  supported  by  the  testimony  and 
therefore  the  change  should  have  been  given.     Rules  of  Pleadings. 

HiNES  Holt,  for  defendant  in  error  in  reply. 

By  the  Court — NisBEt,  J,  delivering  the  opinion. 

The  promissory  note  upon  which  the  action  in  the  Conit  below 
was  brought,  was  made  by  Thomas  Flemming  at  Columbus,  (with- 
out further  designation  of  place,)  on  the  15th  of  April,  1840.  It 
is  payable  generally,  one  day  after  date,  to  William  Hargrove  or 
hearer.  It  was  negotiated,  by  delivery,  to  the  defendant  Cox,  and 
by  him  indorsed  to  the  plaintiff.  The  action  was  brought  against 
the  indorser  Cox,  by  Patrick  Adams,  his  indorsee.  The  defen* 
dant  pleaded  that  he  indorsed  the  note  in  the  State  of  Alabama, 
where  the  payee,  Hargrove,  resided  at  the  time;  that  he,  the 
defendant,  also  at  the  time  of  the  indorsement,  lived  in  that  State, 
and  that  by  the  laws  of  Alabama,  the  liability  of  the  indorser  is 
coaditional;  that  is,  he  is  liable  only  when  the  maker  is  sued  to 
ioBolvency.     The  plaintiff  read  in  eNi&enco  V!izlq  uoxi^  «xid  ind 
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ment  thereon,  and  closed  Ub  caae ;  when  the  defendant  pnnred,  diat 
the  indonement  was  made  in  the  State  of  Alabama,  and  after  tte 
note  had  been  made  and  delivered  to  Hargrove  — that  he;  (the  de- 
fendant,) and  Hargrove  resided  in  Alabama  at  the  time  of  making 
and  at  the  time  of  indorsing  the  note,  and  that  the  maker  of  the 
note,  Flemming,  and  the  plaintiff,  lived  in  the  State  of  Georgia. 
He  also  read  in  evidence  certain  acta  of  the  Legislatore  of  A]abe> 
ma  and  an  adjudication  of  the  Supreme  Coort  of  that  State,  declaim- 
tory  of  the  law  of  that  State,  regulating  indorsements,  and  in  sap- 
port  of  the  plea.  Here  the  parties  rested  the  case.  Upon  tins 
state  of  the  facts  several  very  important  questions  were  made  be- 
fore the  Court  below,  and  which  are  now  before  us  lor  review. 
Before  entering,  however,  upon  the  consideration  of  the  poims 
made  by  the  defendant's  plea,  I  notice  the  demurrer  to  the  writ 
which  was  overruled  by  the  presiding  Judge,  and  is  also  broogkl 
here  for  revision. 

The  defendant,  denrarring,said — The  plaintiff's  writdisdoaes  [1.] 
that  the  note  sued  on  is  made  payable  to  beftrer,  and  is  negotiable 
by  delivery — that  by  delivery  it  came  into  the  hands  of  Cox,  the 
defendant,  and  was  by  him  indorsed  in  blank;  that  this  indcnve* 
ment  was  a  contract  of  guaranty,  and  ought  to  have  been  declaied 
upon  as  such;  that  the  plaintiff,  has  sued  the  defendant  as  an 
indorser,  and  therefore  the  writ  is  demurrable.  We  differ  from 
the  learned  counsel  and  believe  with  the  presiding  Judge.  We 
think  the  plaintiff  justly  conceived  his  action,  and  that  the  demur- 
rer was  property  overruled.  This  note  was  negotiable  by  the 
payee  either  by  indorsement  or  delivery  at  his  option.  If  he  had 
transferred  it  by  indorsement,  he  would  have  thereby  incurred « 
whatever  liability  ordinarily  devolves  upon  an  indorser  under  sodi 
circumstances ;  he  however  negotiated  the  note  to  Cox,  by  de- 
livery, in  the  usual  course  of  trade  and  for  value,  whereby  Cos 
acquired  the  same  interest  in  the  note  which  the  payee  held,  and 
assumed  the  same  relative  position  to  the  maker;  the  title  to  the 
note  was  in  him  by  delivery,  and  it  being  made  payable  io  bearer^ 
he  became  as  holder,  entitled  to  transfer  it  just  as  the  payee  might 
have  done  by  delivery  or  by  indorsement.  Having  elected  to  in- 
dorse, the  pleader  was  bound  to  recognise  him  in  the  character 
which  the  law  gives  him,  and  that  is  the  character  of  indorser. 
Tlie  rule  is  laid  down  by  Story  in  these  words:  ^  If  the  bill  is  ne^ 
gotiable,  then  die  mode  of  transfer  depends  upon  tbe  xEMSEoym  ^>flk 
which  the  bill  ia  originally  made  negddaMe.    \S  'VLSA^^T^te"' 
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the  bearer,  then  it  maj  be  traiisferreiijj|r-  aaere  delivery,  but  al- 
though it  may  be  thus  transferrtd  jp|^4i|ere  delivery,  there  is 
nothing  in  the  law  which  prevents  the  payee  of  a  bill  payable  to 
himself  or  bearer,  from  transferring  it  if  he  chooses,  by  indorsement. 
In  such  a  case  he  will  incur  the  ordinary  liability  of  an  indorser, 
from  which  in  case  of  a  mere  transfer  by  delivery,  he  is  ordinarily 
exempt."  Bank  of  England  vs.  Newman,  1  Ld.  Raymond,  442 ; 
Bruih  vs.  Reeves*  Adm^rs.  3  Johns.  R.  439 ;  CMUy  on  BiUs,  ck.  6,  p. 
219,  Idem  p.  267,  8  ed,;  1  Sdwyn,  K  P.  BiOs  of  Exchange,  342, 
10  ed  :  Story  on  Bills,  sec.  200. 

[2<]  The  error  next  charged  upon  the  Court  below,  is  founded 
upon  its  refusal  to  instruct  the  jury  according  to  the  request  of 
counsel  for  the  defendant,  that  some  evidence  of  the  ddicery  of  the 
mote  by  Hargrove  the  payee,  to  Cox  the  defendant,  teas  necessary  to 
psMe  ike  plaintiff  to  recover.  We  have  before  seen,  and  it  were 
a  useless  waste  of  time  to  note  authorities  to  so  familiar  a  principle, 
ftjst  delivery  of  a  note  or  bill  payable  to  bearer,  transfers  the  title. 
This  position,  indeed,  the  counsel  for  the  plaintiff  in  error  does  not 
controvert,  but  contends  that  the  delivery  must  be  proved.  We 
agpree  with  him  in  this,  that  to  make  out  the  title  of  the  plaintiff  in 
this  Cause,  some  evidence  of  delivery  to  Cox  is  indispensable.  That 
evidence  was  had.  The  plaintiff  is  in  possession  of  a  note  indorsed 
to  him — being  made  payable  to  bearer — he  brings  suit  against  the 
indorser,  averring  the  delivery  by  the  payee  to  him,  and  also  as- 
serting his  own  title,  derived  immediately  through  the  indorsement. 
The  note  is  read  to  the  jury.  Now  we  hold  that  the  note  itself  in 
the  hands  of  the  plaintiff,  is  prima  Jade  evidence  of  the  plaintiff's 
title ;  it  is  prima  Jade  proof  of  the  delivery  to  Cox.  The  custody  of 
the  note  would  be  evidence  of  delivery  in  an  action  by  Cox  against 
the  maker.  So  also,  by  reason  of  that  fact,  is  it  evidence  of  de- 
livery to  him  in  this  suit,  charging  him  as  indorser.  Story  on  Bills, 
sees.  415,  416;  ChiUy  on  Bills,  8  ed.  425,  428,  429. 

We  understand  that  the  request  to  the  presiding  Judge  was,  that 
he  should  instruct  the  jury  that  other  and  further  evidence  than 
what  the  note  itself  afforded,  of  its  delivery  by  Harg^-ove,  the  payee, 
to  Cox,  was  necessary  before  the  plaintiff  could  recover.  So  un- 
derstanding the  request,  and  believing  that  the  Court  below  so  un- 
derstood it,  we  have  no  hesitation  in  declaring  our  judgment  that 
he  did  right  in  declining  to  comply.  See  also,  upon  this  point, 
CSMy  om  Bills,  lOtk  Am.  ed.  636;  Per  Lord  Man^fidd,  Dang.  632$ 
JSTuigr  WB.  Milsom^  2  Camp.  5. 
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In  the  further  prosooiMidp  of  th^s  cause  in  the  Court  below,  the 
Court  was  asked  by  CQii9|i|eI  for  the  defendant  upon  the  case  made 
by  the  pleadings,  to  instruct  the  jnry  that  if  the  indorsement  was 
made  in  Alabama,  the  liability  of  the  defendant  was  to  be  regulated 
by  the  law  of  the  place  where  made.  The  Court  refused  to  in- 
struct the  jury  in  accordance  with  this  request,  but  did  instruct 
them  that,  if  the  note  was  made  in  Georgia,  the  contract  of  in- 
dorsement was  to  be  regulated  by  the  laws  of  Georgia,  though 
made  in  Alabama,  unless  it  was  stipulated  otherwise  between  the 
parties.  To  the  charge  given,  and  also  to  the  refusal  of  the  Couit 
to  charge  as  requested,  the  defendant  excepted.  The  most  serious 
question  made  in  this  record  is  the  one  thus  presented.  Serious,  not 
Bo  much  on  account  of  its  inherent  difficulties,  for  we  consider  the 
authorities  clear  upon  the  point,  but  because  we  are  now  to  settle  a 
rule  by  which  numerous  contracts  and  large  interests,  in  this  and 
our  sister  and  adjoining  States  are  to  be  governed.  The  record 
establishes  the  following  facts,  to  wit,  the  note  is  payable  generally, 
the  maker  resided  in  Georgia  when  it  was  made,  the  indorsement 
was  made  in  Alabama,  the  payee  and  indorser  lived  in  Alabama 
at  the  time  the  indorsement  was  made,  and,  by  the  laws  of  that 
State,  this  indorser  would  not  be  liable  unless  the  maker  was  sued 
to  the  first  court  after  the  note  fell  due,  and  not  liable  until  the 
maker,  was  sued  to  insolvency. 

In  the  outset  of  this  discussion  we  distinguish  between  reme-  [3.] 
die8y  (the  mode  of  proceeding,  in  order  to  enforce  contracts,)  and 
tlie  character  and  construction  of  them.  As  to  remedies  upon  con- 
tracts and  their  incidents,  they  are  regulated  and  pursued  accord- 
ing to  the  law  of  the  place  where  the  action  is  instituted.  "  Actor 
sequUur  Jorum  ra"  This  principle  is  part  of  the  jus  gentium. 
**  The  reasons  for  this  doctrine,  (says  Mr.  Story,)  are  so  obvious 
that  they  scai'cely  require  any  illustration.  The  business  of  the 
administration  of  justice  by  any  nation  is,  in  a  peculiar  and  em- 
phatic sense,  a  part  of  its  public  right  and  duty.  Each  nation  is 
at  liberty  to  adopt  such  forms  and  such  a  course  of  proceeding,  as 
best  comport  with  its  convenience  and  interests  and  the  interests 
of  its  own  subjects,  for  whom  its  laws  are  particularly  designed. 
The  different  kinds  of  remedies,  and  the  modes  of  proceeding  Ixsst 
adapted  to  enforce  rights  and  guard  against  wTongs  in  any  n»> 
tion,  must  materially  depend  upon  the  structure  of  its  own  jurist 
pmdenoe.  What  would  be  weD  adapted  to  the  jaris| 
either  castomsry  or  positive,  of  one  nation.  Cot  tx^^qu  ^\bdfekV 
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cognised,  or  duties  which  it  enforced,  or  for  wrongs  which  it  re- 
dressed, might  be  wholly  unfit  for  that  of  another  nation,  either  as 
having  gross  defects,  or  steeiinor  wide  of  the  appropriate  remedial 
justice.  The  jurisprudence  of  one  nation  may  be  very  refined 
and  artificial,  with  a  multitude  of  intricate  and  perplexed  proceed- 
ings; that  of  another  may  be  inide,  uninformed,  and  harsh,  consist- 
ing of  an  undigested  mass  of  usages.  It  would  be  absolutely  im- 
practicable to  apply  the  process  and  modes  of  proceeding  of  the 
one  nation  to  the  other.  Besides,  there  would  be  an  utter  confusion 
in  all  judicial  proceedings,  by  attempting  to  engraft  upon  the  reme- 
dies of  one  country,  those  of  all  other  countries  whose  subjects 
should  be  parties  or  be  interested  therein.  All  that  any  nation  can, 
therefore,  be  justly  required  to  do,  is  to  open  its  own  tribunals  to 
foreigners  in  the  same  manner  and  to  the  same  extent  as  they  are 
open  to  its  own  subjects,  and  to  give  them  the  same  redress,  as  to 
lights  and  wrongs,  which  it  deems  fit  to  acknowledge  in  its  own 
municipal  code  for  natives  and  residents."  Story^*  Conflict  of  haun^ 
Mec.  557;  2  Kent  461;  5  Clark  if  FinneUy  R.  1,  13,  14;  10  Bam.  Sf 
Cress.  903;  1  Bam.  ^  AdoJ.  284;  2  Scott,  304;  1  Hodges,  206;  2 
Bmg.  K  C.  202;  4  Moore  8f  Scott,  328;  8  Peters  U.  S.  R.  361;  3 
Gill  Sf  Johns.  234;  4  Cow.  R.  408;  2  Burrow,  1084;  2  Mass.  84;  14 
Johns.  R.  346;  2  Rand.  Virg.  R.  303;  13  Peters  R.  378,  379.  Wo 
therefore  say,  that  so  far  as  concerns  this  contract,  the  law  of  this 
State,  where  the  suit  was  instituted,  governs  the  remedy. 

Another  proposition  which  we  lay  down  is,  that  a  contract  to 
pay  money  generally,  is  a  conti'act  to  pay  any  where.  AU  debts 
between  the  original  parties  are  payable  every  where,  unless  some 
special  provision  is  made  to  the  contraiy.  Debts  have  no  sUus^ 
but  accompany  the  creditor  every  where.  The  debtor  may  be 
sued  in  any  jurisdiction,  according  to  the  fonns  of  law  which  obtain 
in  that  jurisdiction,  if  he  is  therein  resident.  This  suit  was  there- 
fore rightfully  brought  in  Georgia,  where  the  defendant  resided 
when  it  was  instituted.  Story's  ConJIut  of  Laws,  sec.  317;  13 
Ma^s,  iJ.  1,  6 ;  6  Cranch.  221.  It  must  not  be  underetood  how- 
ever, that  because  a  note  is  payable  generally,  and  is  therefore 
payable  any  where  and  suable  in  any  jurisdiction,  that  as  between 
the  original  paities  even,  the  law  of  the  forum  in  such  a  case, 
governs  the  contract.  It  is  true,  that  a  decision  to  this  effect  has 
been  made  in  Massachusetts.  That  decision  was  made  in  Bray* 
nard  vs.  Marshall,  reported  in  8  Pick.  R.  194.  A  negotiable  note' 
was  made  at  Now  York  between  pei&ona  resident  there,  and  Mras 
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payable  generally,  and  the  payee  subsequently  indorsed  the  note 
to  a  citizen  of  Massachoselts,  by  whom  a  suit  was  brought  in  the 
court  of  the  latter  State  against  the  maker.  One  point  in  the 
case  was,  whether  a  discharge  of  the  maker  under  the  insolvent 
laws  of  New  York,  operated  as  a  bar  to  the  suit:  the  court 
ruled  that  it  did  not;  "that  it  was  a  debt  payable  any  where  by 
the  yery  nature  of  the  contract,  and  it  is  a  promise  to  whomsoever 
shall  be  the  holder  of  the  note." 

The  court  in  Massachusetts  appears  to  have  reasoned  thus  : — A 
note  made  in  one  country  and  payable  in  another  country,  is  gov- 
erned by  the  law  of  the  place  where  payable,  and  inasmuch  as  a 
note  payable  generally  is  payable  any  where,  the  law  of  that  place 
where  its  payment  is  sought  to  be  enforced,  governs.  The  reason- 
ing is  not  sustained  by  authority.  The  case  in  Massachusetts  was 
between  an  indorsee  and  the  maker.  The  transfer  of  the  note,  as 
to  the  maker  or  the  o/cceptory  is  not  a  new  contract,  it  is  under  and 
part  of  the  original  contract  and  springs  up  from  the  law  of  the 
place  where  that  contract  was  made.  The  rights  of  the  indorsee 
spring  from  and  are  a  component  part  of  the  original  contract; 
the  indorsement  is  but  a  substitution  of  the  indorsee  for  the 
payee,  and  it  transfers  over  to  him  the  old  liability  of  the  maker. 
A  contract  to  pay  generally  is  governed  by  the  law  of  the  place 
where  it  is  made,  for  the  deht  is  payable  tliere  as  well  as  in  every 
other  place.  Stori/*s  Conflict  of  Laws,  sec.  317  ;  2  Bam.  ^r  Aid.  301 ; 
1  Bam.  if  Cress.  16 ;  Story  on  Bills,  sec.  167.  The  case  of  Bray^ 
nard  vs.  Marshall,  stands  alone,  so  fsir  as  my  research  has  gone  in 
the  English  and  American  books,  and  is  overruled  in  Massachu- 
setts. See  13  Mass.  R.  1  to  12,  20,  23,  24.  Mr.  Story  in  comment- 
ing upon  the  opinion  of  the  court  in  that  case  says :  "  Such  a  doc- 
trine has  never  been  propounded  in  any  Common  Law  authority, 
nor  even  been  supported  by  the  opinion  of  any  foreign  jurist.'* 
Story  on  BiUs,  sec.  168. 

I  have  been  thus  particular  in  reviewing  the  authority  referred 
to  from  Massachusetts,  because  it  was  relied  upon  by  the  able 
counsel  for  the  defendant  in  error  in  this  case.  His  position  was, 
that  this  note  being  payable  generally,  and  indorsed,  the  defendant, 
to  wit,  the  indorser,  was  liable  according  to  the  law  of  the  place, 
to  wit,  G^rgia,  where  the  suit  was  instituted ;  and  he  read  to  sus> 
tain  it  Braynard  vs.  Marshall.  We  shall  see  too  in  the  further  dis* 
cusnon  of  this  subject  that  the  principles  settled  in  tSoaX  CM^^M 
other  TeasonSy  have  no  applicabiUty  to  dns. 
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.  It  is  important,  in  the  consideration  of  this  cause,  fiirther  to  re- 
peat the  fact,  that  this  was  an  action  by  the  indorsee  against  the 
indorser,  in  the  State  of  Georgia,  upon  an  indorsement  made  in 
Alabama;  and,  to  assert  this  position,  erery  indarsemefU  is  a  new 
contract.  It  is  an  act  similar  in  effect  to  making  a  new  bill,  the  in- 
dorser being  in  the  nature  of  a  new  drawer.  2  Kent,  460;  17 
Johnjt,  R,  511;  Stores  Conflict  of  Laws,  261,  262;  1  Wheat. 
Sdtcyn.  N.  P.  341 ;  1  Atk,  282 ;  Per  Lord  Mansfield,  2  Burow, 
674;  Per  Lord  EUcnl)orovgh,  3  East,  4S2,  The  precise  inquiry 
which  remains  is,  by  what  law  is  this  conti'act  of  indorsement  gov- 
erned? by  the  law  of  the  contract,  or  the  law  of  the  forum;  by 
the  laws  of  Alabama  or  Georgia  ?  I  have  endeavoured  to  dispose  of 
all  collateral  questions,  so  as  to  leave  the  field  open  for  this  one- 
only  ;  being  a  single  issue,  and  unencumbered,  it  will  be  the  more 
easily  determined  and  illustrated.  About  it  I  have  no  doubt.  In 
the  inquiry  we  need  not  err,  for  the  way  is  easily  traced  by  vestiges 
of  genius  and  learning  left  by  Kent  and  Story.  Among  the  aida 
which  these  distinguished  men  have  afforded  the  professional  world, 
is  that  of  easy  inquiry;  we  are  not  left  to  dig  truth  fix>m  beneath 
masses  of  ignorance,  to  disencumber  it  of  excessive  learning,  or  hunt 
it  through  centuries  of  changing  systems  and  unstable  government. 
They  have  revealed  her,  in  simple  beauty,  and  majesty  severe,  even 
to  the  professional  wayfarer. 

The  laws  of  a  country,  as  a  general  principle,  have  no  binding 
force  beyond  its  territorial  limits.  Their  authority  is  admitted  in 
other  States,  not  ex  proprio  rigore,  but  ex  comitate;  not  on  account 
of  any  inherent  force  in  the  law  itself,  beyond  the  limits  of  the 
State  which  enacts  it,  but  because  of  the  comity  of  nations.  Each 
State  has  the  unquestioned  right  to  legislate  upon  the  rights  and 
obligations  of  its  own  citizens,  according  to  its  own  views  of  right 
and  expediency.  So,  also,  every  independent  State  will  judge  for 
itself  how  far  it  shall  or  shall  not  admit  the  force  of  foreign  laws 
within  its  own  tenitory.  These  principles,  as  well  as  those  we 
shall  further  declare  in  this  opinion,  are  applicable  to  the  States  of 
our  own  Union,  so  far  as  they  are  not  modified  by  our  peculiar 
system — so  far  as  the  Constitution  of  the  Union  does  not  limit,  re- 
strain, or  alter  them.  Subject  to  these  limitations,  the  States  of  the 
Union  are  independent  sovereignties,  and  as  such  subject  to  that 
part  of  the  ^'fAf^cw^iwm  which  relates  to  contracts.  The  comity  of 
nations  cannot  be  recognised  as  capricious — as  depending  upon 
arbitrary  whims  or  tyrannic  itnpuVfteB— \l  Vxaa  ^rown  into  a  system 
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whose  sanctions  are  reason,  religion,  and  the  common  interests  of 
all,  for  the  violation  of  which.  States  are  amenable  to  the  public 
•entimemt  of  the  world.  The  rules  admitted  by  civilized  States 
upon  this  subject,  are  founded  not  only  in  caarenien'-e^  but  netetsUy; 
withomc  them  conmierce  could  not  exist  between  States,  civiliza- 
tion could  not  be  advanced,  or  religion  propagated.  The  whole 
system  of  agencies,  purchases  and  sales,  mutual  credits,  and  trans- 
fers of  negotiable  instruments,  depends  upon  the  ju*  sentium.  In 
iact  nothing  so  much  disting^uishes  civiUzed  from  savage  States,  as 
this  comity  of  the  nations.  The  beautiful  language  of  the  Insti- 
tute of  Justinian,  touching  this  subject,  is  well  worth  perpetua- 
ting upon  the  records  of  our  own  jurisprudence.  **Jiu  autem 
gentium,  omni  hvmano  generi  commune  est;  nam,  usu  eitgente  et 
humanis  necessitatihus,  genteshumana  jura  qutrdam  sihi  constituenmi. 
Et  ex  hoc  jure  gentium,  omnes  pene  contractus  introducti  sunt,  ut  emptio 
et  venditio,  locatio  et  conductio,  societas,  depositum  mutuum,  et  ain 
mnumerabiies.**     1  Inst.  Lib.  1,  tit.  2,  sec  2. 

The  first  proposition  we  assert  is  this — as  a  general  rule  the  ra- 
lidity  of  a  contract  is  to  be  decided  by  the  law  of  the  place  where 
it  is  made ;  if  valid  there,  it  is  by  the  general  law  of  nations  held 
valid  every  where,  by  the  tacit  or  implied  consent  of  the  parties. 
Story*s  Conflict  of  Laics,  sec.  241  ;  2  Mass.  88,  89 ;  1  Peters  C.  C.  R. 
317  J  2  Kent,  457, 458, «  ed.:  2  Har.  Sf. Johns.  R.  193, 221, 228 ;  3  Corns. 
R.  253 ;  2  New  Hamp.  R.  42  ;  1  Bing.  N.  C.  151,  159 ;  13  Petert 
jR.  65;  11  Louis.  R.  465 ;  8  Martin  R.  95;  8  Peters  R.  361,  372. 

The  same  rule  applies  to  the  invalidity  of  contracts,  vice  versa. 
If  void  or  illegal  by  the  law  of  the  place  of  the  contract,  they  are 
generally  held  void  and  illegal  every  where.  This  principle  is 
founded  in  the  elements  of  natural  justice.  If  a  contract  be  void 
in  its  origin,  it  is  inconceivable  how  validity  can  be  given  to  it  in 
any  other  country.  It  is  no  contract  from  the  beginning,  and  no 
act  of  foreign  legislation  can  give  vitality  to  it.  The  Civil  Cede 
thus  expounds  the  rule :  ''  Nullum  enim  pactum,  nuUam  conrentio' 
nem,  nullum  eontrartum,  inter  eos  rideri  rolumus  suhsecutum,  qui  eon- 
trahunt  lege  contrahere  prohihente.**  1  Gallis.  R.  375;  2  Mass.  R» 
88,  89;  1  NaU  SfMcCord,  173;  2  Har.  if  Johns.  R.  193,  221,225; 
2  Johns.  Cos.  355;  2  Burrow,  1077;  2  Stra.  732;  7  Term  JR.  237; 
2  Kent,  457,  458,  3  ed.;  2  Mason  JR.  459;  13  Peters  R.  65,  78. 

Again  the  lex  loci  contractus,  controls  the  natmre,  construction 
and  interpretatien  of  contracts.     2  Kent,  454;  butiiute  V^^^\ 
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PardtMSUM  Droit  Ckmmercial,   Tame  5,  p.  1482;  3  GilL  SfJakm^. 
234,  and  autborides  cited  under  the  last  two  heads. 

The  three  last  propositions  as  we  believe,  cover  all  the  prhici-> 
pies  involved  in  this  cause.  If  the  nature,  validity  and  interpretatiam 
of  a  contract  depend  upon  the  law  of  the  contract,  we  might  close 
this  discussion  with  the  declaration,  that  the  nature  of  this  contract 
of  indorsement,  that  is  to  say,  the  nature  and  extent  of  the  righta 
and  obligations  of  the  parties  to  it,  are  to  be  controlled  by  the  laws 
of  Alabama  where  it  was  made,  and  that  the  contract  must  be 
interpreted  by  the  same  laws.  To  these  propositions  however, 
there  are  exceptions;  though  true  generally,  yet  they  are  not  true 
universally.  The  exceptions  extend  to  contracts  made  in  one 
State,  which  are  injurious  to  the  public  rights,  or  offend  the  marah^ 
or  contravene  the  policy,  or  violate  the  public  law  of  another  State. 
In  case  of  all  such  contracts,  they  cannot  by  the  jus  gentium  be 
enforced  in  a  foreign  State.  2  Kent,  458;  1  Gall,  fi.  371;  1  Ma- 
son R.  381;  6  Mass.  R.  358;  13  Martin  R.  202;  13  Mass.  1;  1 
Johns.  Cos.  139;  Story's  Com.  Conflict  of  Laws,  203,  215. 

It  cannot  be  contended  that  the  law  of  Alabama,  which  charges 
the  indorser  only  when  the  maker  is  sued  to  insolvency,  and  only  if 
sued  at  the  first  court  after  the  maturity  of  the  note,  is  injurious 
to  the  public  rights  of  Georgia,  or  oiTends  her  morals,  or  contra- 
venes her  policy,  or  violates  any  public  laf^v.  This  case  is  not 
within  the  exceptions. 

Another  principle  applicable  to  this  cause  is  this,  parties  are 
presumed  to  contract  in  reference  to  the  laws  of  the  country  in 
which  the  contract  is  made.  2  Kent,  458;  ^Wharton,  331;  8 
Paige's  R.  446,  525;  9  N.  H.  R.  271 ;  2  Metcalf,  R.  8;  Story  om 
Bills,  184,  188.  The  indorser  is  presumed  to  have  put  his  name 
upon  this  paper,  with  an  eye  to  his  liability  under  the  laws  of  Ala- 
bama, and  the  indorsee  received  it  with  a  presumed  knowledge 
and  an  implied  recognition  of  those  laws ;  they  in  fact  enter  into 
aad  constitute  a  part  of  the  contract;  and  now  that  he  is  admitted 
into  the  Courts  of  Georgia  to  enforce  his  contract,  he  is  estopped 
from  denying  the  binding  force  of  the  Alabama  law.  By  denying 
that,  he  denies  his  own  contAtct.  As  before  stated,  we  might  safely 
place  our  judgment  upon  the  general  principles  already  referred  to. 
I  shall  however  apply  them  briefly  to  the  facts  of  this  case  and  refer 
to  some  authorities  bearing  directly  upon  it;  authorities  which 
settle  the  principle  that  an  indorser  of  a  negotiable  biU  or  noie^  tt 
Va3le  according  to  the  law  of  t/te  place  vokert  iht  iiidorsemen^  is  made. 
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This,  it  is  true,  is  only  a  re-assertioQ  of  the  general  principle  al* 
ready  stated.  Yet  the  authorities  I  allude  to,  apply  the  principle 
directly  to  thb  cause.  The  rule  we  haTe  seen  is,  that  the  Ux  tod 
controls  the  contract.  If  this  action  was  against  the  maker  of  diii 
note  in  favour  of  the  indorsee,  in  the  State  of  Alahama,  the  law  of 
Greorgia  and  not  of  Alabama  would  prevail;  because  it  was  mado 
in  Greorgia.  Suppose  that  the  maker  had  been  discharged  under 
the  insolvent  laws  of  this  State,  and  moving  into  Alabama,  was 
there  sued ;  it  cannot  be  questioned  but  that  his  discharge  eovld 
be  successfully  pleaded  in  that  State.  This  was  the  point  made^ 
as  we  have  had  occasion  before  to  remark  in  the  Maasachusetfii 
case,  and  the  plea  was  overruled;  but  that  case  and  the  principle 
asserted  by  it,  have  been  over  and  over  again  repudiated.  Nor 
would  the  fact  that  the  note  is  payable  generally,  make  any  differ- 
ence; the  indorsement  of  such  a  note  creates  no  new  contract  as 
between  the  indorsee  and  the  maker;  it  only  transfers  the  old 
liability.  .  And  inasmuch  as  the  note  being  payable  every  where, 
is  thereby  payable  in  Greorgia,  the  maker  is  liable  according  to 
the  laws  of  Georgia.  It  would  indeed  be  a  hard  case  upon  the 
maker,  to  hold  him  liable  all  over  the  world,  as  variously  as  there 
are  in  it  different  jurisdictions. 

But  it  is  said  that  aU  this  may  be  true,  as  between  the  holder 
and  maker  of  a  note,  or  acceptor  of  a  bill,  yet  not  true  as  between 
the  holder  and  the  indorser.  That  the  indorser  of  this  note  aa- 
sumed  the  liability  of  the  maker,  and  he  being  liable  according  to 
the  laws  of  Georgia,  therefore  the  indorser  is  liable  according  to 
the  laws  of  Georgia.  This  seems  to  have  been  the  view  of  thia 
cause  taken  by  the  Court  below.  If  the  indorser  only  aseumed 
the  old  liability  of  the  maker,  then  the  conclusion  arrived  at  by  the 
presiding  judge  is  a  sound  one.  But  this  is  not  true.  The  in- 
dorsement UYU  a  new  contract;  and  the  law  of  the  place  of  that  com' 
tract  governs  it.  It  is  as  much  under  the  operation  of  the  rules 
hereinbefore  promulgated,  as  if  it  was  a  primary  original  contract. 
In  commenting  upon  the  case  of  Braynard  r«.  Marshall,  founded 
upon  a  note  payable  generally,  Mr.  Story  says  that  the  indorsement 
of  that  note  was  a  contract  between  the  indorsee  and  his  indorser, 
subject  to  the  law  of  the  place  where  made.  Story  on  BUU^  «er. 
167.  It  is  true  that  in  this  case  the  indorser  adopts  the  place  of 
payment  by  his  indorsement ;  that  place  is  every  where,  and  as 
much  in  Alabama  as  any  other  place ;  and,  because  thA  u<q0(j^  V^ 
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payable  in  Alabama,  the  case  constitutes  no  exception  to  the  rul« 
that  the  lex  loci  contracttts  obtains. 

In  a  note  to  his  own  text,  Chancellor  Kent  remarks  as  follows : 
•*  It  may  be  laid  down  as  a  general  rule,  that  negotiable  paper  of 
every  kind  is  construed  and  governed,  as  to  the  obligation  of  the 
drawer  and  maker,  by  the  law  of  the  country  where  it  was  drawn 
or  made ;  and  as  to  that  of  the  acceptor  by  the  law  of  the  country 
where  he  accepts ;  and  a^  to  that  of  the  indorscrs  by  the  law  of  the  catm- 
try  in  which  the  paper  was  indorsed.**  2  Kent^  460,  5  ed.  note.  This 
dictum  of  Chancellor  Kent  is  supported  by  the  following  authori- 
ties: Potter  vs.  Broion,  5  East  R.  124;  9  Bam,  Sf  Cress,  208;  2 
Bdl*s  Com,  692,  3;  Shcum  vs.  PoTnerof/,  6  Oranch  ii.  221;  Orey  vs. 
Winter,  16  Martinis  Louis,  R,  277;  13  Ma^s,  1 ;  Pardessus  Caurg 
de  Droit,  torn,  5,sers,  1497,  1499;  7  Ala,  R,  120. 

One  of  the  illustrations  of  the  operation  of  the  lex  loci  contractus, 
given  by  Mr.  Story,  is  the  case  now  being  considered.  "  By  the 
general  connnei-cial  law,  (says  Mr.  Story,)  in  order  to  on  title  the 
indorsee  to  recover  against  any  antecedent  indorser  upon  a  negoti- 
able note,  it  is  only  necessary  that  due  demand  should  be  mado 
upon  the  maker  of  the  note  at  its  maturity,  and  due  notice  of  the 
dishonour  given  to  the  indorser.  But,  by  the  laws  of  some  of  the 
American  States,  it  is  required  in  order  to  charge  an  antecedent 
indorser,  not  only  that  due  demand  should  be  made  and  due  notice 
given,  but  that  a  suit  shall  be  previously  commenced  against  the 
maker  and  prosecuted  with  effect,  in  the  country  where  he  resides; 
and  then,  if  payment  cannot  be  obtained  from  him  under  the  judg- 
ment, the  indorsee  may  have  recourse  against  the  indorser.  In 
Buch  it  case  it  is  clear,  upon  principle,  that  the  indorsement,  as  to  iU 
legal  effect  and  obligation,  and  the  duties  of  the  holder,  miust  he  gov* 
emed  by  the  law  of  ilie  jiUwe  where  the  indorsement  was  made** 
Story  on  Bills,  sec.  157;  seeaUo  Story  on  Conflict  of  Laws,  sec,  316 
h;  Williams  vs.  Wade,  1  Metralf  R,  82,  83;  Bayley  on  Bills,  84. 
Upon  principle,  therefore,  and  upon  direct  authority,  we  feel  con- 
strained to  reverse  this  judgment. 
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No.  24. — ^JoHN  M.  Bethune,  plaintiff  in  error  r*.  Seymour  B. 

BoNNERy  defendant  in  error. 

[1.]  A  rule  against  a  Sheriff  to  pay  over  money  is  not  sufliciently  certain,  unless  it 
state  the  court  in  which  the  judgment  and  execution,  claiming  the  money,  was  had. 

Rule  against  Sheriff.  From  Muscogee  Superior  Court  Tried 
before  Judge  Alexander.     November  Term,  1846. 

For  the  groimds  of  error,  &c.  see  the  opinion  of  the  Supreme 
Court. 

Johnson  &  Williams,  for  the  plaintiff  in  error. 

SturoiS,  for  defendant  in  error. 

By  the  Court — Nisbet,  J.  delivering  the  opinion. 

In  this  case,  the  Sheriff  of  Muscogee  appears  to  have  been  called 
on  to  answer  to  the  followring  rule,  to  wit:  "It  appearing  to  the 
Court  that  the  Sheriff  has  had  the  above  ^.^a.  (having  previously 
stated  the  parties  to  the  Ji.Ja,)  sufficient  time  to  have  raised  the 
money  thereon,  whereupon  it  is  ordered  by  the  Court  that  he 
bring  into  court  the  Ji.Ja,  with  his  actings  and  doings  thereon,  and 
show  cause  why  he  should  not  pay  over  to  Seymour  "R,  Bonner,  the 
plaintiff's  assignee,  the  principal,  interest,  and  costs  due  thereon.^ 

Upon  service  and  return  of  which,  a  motion  being  made  for 
judgment  absolute,  the  Sheriff  objected  to  the  same  upon  several 
grounds,  among  which  was  this^  that  he  wa^  not  hound  to  answer 
to  the  rule  J  because  of  its  uncertainty.  The  objection  was  overruled 
and  the  Sheriff  ordered  to  ans\ver,  which  he  did.  We  do  not  find 
it  necessary  to  give  an  opinion  upon  but  one  of  the  assignments 
of  error,  for  the  reason  that  one  error  will  send  the  case  back,  and 
the  decision  made  at  this  term  in  the  case  of  Walter  T.  Colquitt  vi. 
Seymour  R.  Bonner,  will  ultimately  control  tins  also. 

The  error  charged  upon  the  Court  is,  that  it  did  not  sus-  [1.] 
tain  the  defendant's  objection  to  a  judgment  absolute  on  the  rule, 
for  uncertainty ;  it  is  insisted  in  the  argument  that  the  rule  con- 
tains no  8u£5cient  allegations  upon  which  to  enable  the  Court  to 
found  a  judgment;  ^'that  the  only  fact  stated  is  thai  the  ^kiernSS.^' 
had  the^.^.  saffident  time  to  have  raiBodtSiQ  xaoxi^e^^ 
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that  in  this  proceeding,  as  in  all  other  pleadings,  the  party  plain- 
tiff or  moveant,  must  allege  all  the  circumstances  and  facts  neces- 
sary to  the  support  of  his  action.  Particularly,  (it  is  said  by  coun- 
sel for  the  plaintiff  in  en*or,)  must  the  rule  show  jurisdiction  over 
the  subject-matter  in  the  court  before  which  it  is  filed;  that  the 
Court  below  has  no  jurisdiction  over  executions  issuing  from  and 
lytnmable  to  another  court;  that  at  least  the  rule  should  have 
shown  from  what  court  the  execution  issued."  In  our  judgment  the 
reasoning  is  sound,  and  supported  by  authority,  and  on  this  ground 
we  are  compelled  to  reverse  the  judgment  of  the  Circuit  Court. 

"The  declaration  must  allege  all  the  circumstances  necessary 
for  the  support  of  the  action,  and  contain  a  full,  regular,  and  me- 
thodical statement  of  the  injury  which  the  plaintiff  has  sustained, 
with  the  time  and  place,  and  other  circumstances,  with  such  pre- 
cision, certainty,  and  clearness,  that  the  defendant,  knowing  what 
he  is  called  upon  to  answer,  may  be  enabled  to  plead  a  direct  and 
unequivocal  plea;  and  that  the  jury  may  be  enabled  to  giye  a  com- 
plete verdict  upon  the  issue ;  and  that  the  court,  comistendy  with 
the  rules  oflaw^  may  give  a  certain  and  distinct  judgment  mpon  the 
premises:'  1  ChiUy  Plead.  256;  Coicp.  682;  6  East,  422;  5  T. 
IL  623.  In  a  rule  against  the  Sheriff  wo  do  not  hold  the  techni- 
eal  nicety  necessary  which  Mr.  Chitty,  in  the  above  extract,  re- 
quires^ It  is  well  understood  that  in  England  the  old  n^les  of 
pleading  have  been  greatly  relaxed ;  our  own  statute  intended  to 
simplify  and  relax  them,  whilst  at  the  same  time  it  intended  to 
require  a  plain,  full,  and  distinct  statement  of  all  the  facts  and  cir- 
cumstances, necessary  to  bring  the  parties'  rights  before  the  ad- 
verse 4)arty  and  the  court.  Yet  this  extract  contains  the  best  gen- 
eral rule  as  to  what  is  necessary  in  setting  forth  the  plaintiff's  cause 
of  action.  In  all  cases,  we  believe  the  pleadings  should  be  so  dis- 
tinct as  to  make  every  material  allegation  issuable;  and  so  specific 
as  to  enable  the  Court,  "  consistently  with  the  rules  of  law,"  to  give 
a  certain  judgment  Is  this  the  case  in  the  cause  before  usi 
llie  Court  below  could  not  distribute  money  at  the  instance  of  a 
plaintiff  whose  execution  issued  from  some  other  court :  the  rule 
should  have  stated  the  court  wherein  the  judgment  was  had,  and 
from  which  the  plaintiff's  execution  issued.  A  judgment  absolute 
on  a  rule  against  the  Shci-iff,  if  rendered  at  the  instance  of  a  plain- 
tiff holding  a  judgment  from  another  court,  would  not  be  certain, 
could  not  be  rendered  according  to  law,  and  could  be  sot  aside 
upon  motion.  Our  judgment  la, Oiovefoto,  ihax  the  demurrer  to  the 
'/e  Mm  was  well  taken»  and  ougbl  to  Yva.NQ\>eQTi  ^\vsx«ax^^,    ^ 
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[this  case  was  omitted  in  its  propee  place.] 

No.  8. —  The  executors    of  Robert   CuxNcraaAM   r«.  Williaii 
Maund  and  William  H.  Wade,  defendants  in  error. 


[1.]  The  county  in  which  the  frmOj  of  the  defendant  pennanently  reside  at  dw 
of  the  leffTice  of  the  writ,  b  by  the  Act  of  1838;  tbe  place  of  hia  reaidence,  aad 
may  be  aaed  there;  although  he  may  be  hoaiding  and  doing  boaioeai  n 
connty. 

Plea  to  the  jurisdiction.  From  Lee  Snperior  Court.  Tried  beCxe 
Judge  Warren.    Novemher  Term,  1846. 

For  the  history  of  the  case,  see  the  opinion  of  the  Supreme 
Court 

STintois  for  the  plaintifis  in  error,  relied  upon  the  Statute  passed 
in  183a    Hotckkm,  5i7. 

Dudley  &  Crawford,  for  the  defendant  in  error. 

By  the  Ccmrt — Warner,  J.  deliyering  the  opinion. 

In  this  case  it  appears  firom  the  record,  that  the  plaintiffs  in  error 
instituted  their  action  of  assimipsit  against  the  defendants  in  die 
Court  below,  in  the  County  of  Lee. 

Maund,  one  of  the  defendants,  filed  his  plea  -in  abatement 
to  the  jurisdicUon  of  the  Court,  alleging  that  at  the  time  of 
the  service  of  the  writ,  he  was  a  citizen  of  the  County  of  Baker, 
and  not  a  citizen  of  the  County  of  Lee.  The  plea  of  die 
defendant  was  traversed  by  the  plaintifis  and  on  the  trial  thereof 
the  following  facts  wove  proved.  The  writ  was  served  on  die 
defendant  by  the  Deputy  Sheriff  of  Lee  County,  by  leaving  a  copy 
at  his  usual  place  of  residence  dOlh  December^  1844.  Maimd 
resided  a  part  of  the  year,  and  his  fiunily  resided  die  whole  of  die 
year  1844,  in  the  County  of  Lee.  In  the  latter  part  of  October, 
or  ^rst  of  November  of  that  year,  Maund  went  to  the  town  of 
Albany  in  Baker  County,  widi  intention  if  he  could  get  into  busi- 
ness, to  remove  there;  that  he  got  employment,  Snd  boarded  him- 
self  at  Albany ;  his  wife  and  famfly  remained  in  the  County  of 
Lee  undl  after  the  first  of  January,  1845,  which  waa  Uaa  ^a^»^  dl 
their  residenoe  until  that  time.    Mannd  VxMx^odL  «X  ^  \MttSbaD% 
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house  in  Albany  from  the  time  he  went  there  until  be  removed  bis 
^Bunily ;  that  be  rented  a  bouse  in  Albany  before  the  25tb  Decem- 
ber, 1844  for  bis  family,  and  they  removed  to  the  same  in  January, 
1845.  The  Court  below  instructed  the  jury  among  other  things, 
^'tbat  the  residence  of  the  defendant's  family  was  to  be  considered 
the  place  of  bis  residence,  and  if  there  was  a  doubt  as  to  where 
his  residence  was,  they  should  be  satisfied  that  the  defendant  went 
to  Albany,  and  remained  there  with  the  intention  of  making  the 
same  bis  place  of  residence,  and  made  provision  for  the  removal  of 
hif  family;  if  the  jury  should  believe  that  the  defendant  went  to 
Albany  in  Baker  County,  and  reinained  there,  intending  the  same 
to  be  bis  place  of  residence  before  and  up  to  the  time,  and  at  the 
time  of  the  service  of  the  declaration,  notwithstanding  the  family 
of  the  defendant  remained  in  the  County  of  Lee  until  after  the 
time  of  said  sei*vice,  they  must  find  the  plea  to  be  time,  and  against 
tiie  issue  tendered  by  the  plaintiff.''  To  which  instruction  the 
counsel  for  the  plaintiffs  excepted,  and  assigna  the  same  for  error 
in  this  Court. 

[1.]  The  Act  of  29tb  December,  1838,  defines  with  precision, 
the  residence  of  the  defendant.  By  that  act  it  is  declared,  "  the 
place  wJiere  the  family  of  any  person  shnll  permanently  reside  in  this 
State^  and  the  place  where  any  person  having  no  family  shall  gen- 
erally lodge,  shail  be  held  and  considered  as  the  most  notorious  place 
of  abode  of  such  person^  or  jtersom  respectirely"  According  to  the 
provisions  of  this  statute,  the  only  question  of  fact  for-  the  Court 
to  have  submitted  to  the  jury  was  as  to  the  place  where  the  family 
of  the  defendant  resided,  at  the  time  of  the  service  of  the  writ.  If 
they  resided  in  the  County  of  Lee  at  that  time  (as  the  testimony 
shows  they  did,)  that  was  the  place  of  the  defendant's  residence, 
as  defined  by  the  law  of  this  State.  We  are  therefore  of  the 
opinion  that  the  Court  below  erred  in  its  charge  to  the  jury,  "  that 
if  they  should  believe  that  the  defendant  went  to  Albany  in  Baker 
County  and  remained  there,  intending  the  same  to  be  his  place  of 
residence,  before  and  up  to  the  time  and  at  the  time,  of  the  service 
of  the  declaration,  notwithstanding  the  family  of  defendant  re* 
mained  in  the  County  of  Lee  4mtil  afler  the  time  of  said  service, 
they  must  find  the  plea  to  be  true,  and  against  the  issue  as  tender- 
ed by  the  plaintiff." 

Let  the  judgment  of  the  Couit  below  be  reversed  and  a  new 
trial  granted. 
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No.  25.-^osiAH  HcTDoiNS,  plaintiff  in  error  vs.  The  Statb  of 

Georgia,  defendant  inr  error.   - 

[I.]  A  juror  is  not  &uquali6ed  who  htm  formed  an  opinion  from  mere  rumouTm' 

[2.]  The  15th  section  of  the  14th  division  of  the  Penal  Code,  allowing  the  Stale  tm 
pcramptory  challenges,  ia  condtitutiuoal  and  valid. 

[3.]  When  the  question  is  whether  a  homicide  is  felonious  or  justifiable,  the  opimiom 
of  a  witness,  as  to  the  intention  of  t^e  deceased  in  approaching  the  prisoner,  is  not 
evidence ;  aliter,  as  to  any  information  which  the  witness  may  have  eommunieatdii 
whether  true  or  fisdse., 

[4.]  The  12th  section  of  the  4th  division  of  the  Penal  Code  declares,  that  homicide  k 
justifiable  in  self-defiince,  "against  any  persons  who  manifecitly  intend  and  endeavoiir« 
in  a  riotous  and  tumultuous  manner,  to  enter  the  habitation  of  another  for  tlie  pur- 
pose of  assanlting  or  oflering  personal  violence  to  any  person  dwelling  or  bein^ 
therein."  This  clause  of  the  act  does  not  apply  to  a  single  individual,  but 
plates  the  joint  action  of  two  or  more  persons* 

[5.J  This  Court  will  rarely,  if  ever,  control  the  discretion  of  a  Circuit  Judge,  in 
ing  or  refusing  a  new  trial  in  a  criminal  case  because  the  finding  is  contrary  to  evi> 
^nce ;  piovided  there  was  sufflcient  proof  to  warrant  the  venlict. 

Indictment  for  Murder.    From  Monroe  Superior  Court     Tried 
before  Judge  Flotd.    September  Term,  1846. 

For  tbe  facts,  see  the  opinion  of  the  Supreme  Court. 

King  &  (Gordon,  Harman,  Battle  &  Hardeman,  fin*  the  plan- 
tiff  in  error. 

McCuiiB,  SoKcitor  General  for  the  State. 
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Bjf  the  Court — Lumpkin,  J.  delivering  the  opinion. 

This  is  a  writ  of  error  to  a  judgment  of  the  Superior  Court  of 
Monroe  County.  The  plaintiif,  Josiah  Hudgins,  was  indicted  for 
the  murder  of  John  Anderson.  On  the  trial  John  Ross,  one  of  the 
to2e«  jurors,  being  sworn  upon  his  voire  dire,  under  the  Act  of  1843, 
answered, ''  that  he  had  not  heard  any  part  of  the  evideape  giyen 
uadw  oath,  nor  had  he  seen  the  crime  committed,  hiHtlfj^mHed 
an  opinumjrom  rumour  J*  Defendant's  counsel  moved  libftgect  the 
juror,  which  motion  was  overruled,  and  the  juror  pOemptorily 
challenged  by  the  prisoner.  And  to  this  opinion  of  die  Court  the 
defendant  excepted. 

DaVid  Crawford,  another  of  the  panel,  was  then  called,  and 
having  toswered  in  the  negative  bodi  of  the  interrogatories  pro- 
pounded by  the  Act  of  1843,  he  was,  by  the  permission  of  the 
Co«it»  peremptorily  challenged  by  the  State.  Whereupon  the 
prisoner's  counsel  excepted. 

The  testimony  having  closed  in  behalf  of  the  State,  the  defend- 
ant proposed  to  prove,  by  Anderson  Hudgins,  hit  son,  that  he 
(witness)  said  to  his  father,  as  the  deceased  approached  the  house 
where  the  homicide  took  place,  **  yonder  comes  John  Anderson, 
and  he  wSl  kill  youJ*  The  Court  reflised  to  admit  the  latter  por- 
tion of  the  answer,  whereupon  prisoner,  by  his  counsel  excepted. 

The  Court,  in  summing  up,  charged  the  jury,  that  to  make  homi- 
cide justifiable  in  self-defence,  under  the  last  clause  of  the  12tk 
aedtion  of  the  4th  division  of  the  Penal  Code,  that  it  required  two  or 
more  persons  to  make  the  assault  therein  contemplated.  To  which 
construction  of  the  statute  the  prisoner,  by  his  counsel,  excepted. 

The  jury  having  found  the  defendant  guilty,'he  moved  for  a  new 
trial,  on  account  of  the  alleged  errors  committed  by  the  Court  in  the 
several  matters  hereinbefore  recited,  and  upon  the  additional  ground 
that  the  verdict  was  contrary  to  evidence.  The  tpplication  was  refused, 
and  thereupon  defendant  excepted. 

The  record  presents  the  following  questions  for  the  decision  of 
this  Court : 

[1.]  First.  Was  there  error  in  the  Court  below  in  overruling  the 
motion  to  exclude  John  Ross  % 

Second.  In  allowing  the  State  peremptorily  to  challenge  David 
Crawford. 

TMrd.  In  rejecting  a  portion  of  the   testimony  of  Anderson 
Hudg^ias, 
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Fourth.  In  its  charge  to  the  jury  upon  the  last  daiue  of  the  I2ih 
section  of  the  4th  division  of  the  Penal  Code. 

Fifth.  In  refusing  the  application  for  a  secomd  new  triaL 

First.  This  court  is  now  called  on,  for  the  fourth  time,  solemnly  to 
review  and  to  declare  the  law  prescribing  the  mode  of  selecting 
juries  in  criminal  cases. 

In  Reynolds  vs.  The  State  of  Georgia,  1  Kdly't  R.  222,  this 
Court  liflldy  that  d  juror  who  stated  upon  oath,  in  answer  to  the 
qaestkmB  .propounded  to  him  by  the  statute,  that  he  had  formed 
and  expmiflBed  an  opinion  from  hearsay,  was  not  an  impartial  yaot. 
And  of  the  rectitude  of  that  opinion  there  can  be  no  doubt  in  any 
legal  mind.  Such  an  answer  constituted  a  principal  cause  of  cfaal* 
lenge  under  the  Code  of  1833,  and  so  ruled  by  every  Judge  in  the 
State,  from  the  period  of  its  adoption.  Having  decided  that  Rey- 
nolds must  be  tried  under  the  Act  of  1833,  inasmuch  as  his  alleged 
ofience  was  committed  before  the  passage  <^  the  Statute  of  4849, 
we  therefore  could  not  do  otherwise  than  pronounce  that  a  dis- 
qualification, which  was  expressly  declaped  to  be  so  by  the  Uw 
unde^  which  the  prisoner  was  tried. 

The  question  again  arose  in  the  base  of  Kinehcn  P.  Boom  vs. 
The  StatCf.  IJieUtfi  R.  618.  Thexp  the  juror  answered  in  the 
negativ^the^  questions  propounded  by  the  Act  of  1843.  The 
prisoner  proposed  to  put  him  upon  triors  for  the  purpose  of  prov- 
ing by  wftnesses,  that  he  was  not  indifferent,  for  die  reason  that  he 
had  formed  and  expressed  an  opinion  from  hearsay  or  report  as 
to  the  guilt  or  innocence  of  the  prisoner.  TMI  the  Judge  'iC 
the  Circuit  refused.  After  die^  most  deliberate  reflection^  lUs 
Court  come  to  the  conclusion,  tiutt  the  Court  below  ened  in  4^ 
nying  this  application.  That  if  die  prisoner  could  prove  what  be 
proposed,  it  would  constitute  presmmptirdy  at  least,  a  disquafiflai- 
tion,  but  that  nevertheless,  it  was  competent  for  the  State  to  le* 
store  the  juror  to  faimai^  and  impartiality,  if  in  the  judgment  of  the 
triors,  the  opinion  so  formed  and  uttered,  was  not  of  that  fixed  and 
decided  character,  as  would  prevent  the  juror  fixmi  weighing  widi 
candour  the  evidence  produced  on  the  trial,  and  rendering  a  rer- 
diet  accordingly. 

We  had  occasion  to  reconsider  this  point  in  the  subsequent  case 
of  Warrem  J.  Boom  vs.  The  State  of  Georgia,  1  KeHif's  R.  681, 
when  we  reiterated  our  abiding  confidence  in  the  soundness  of 
principle  which  we  had  adopted  ;  and  subsequent  reAecidxm, 
from  producing  distrust,  has  but  stereotyped  upcm  cmx  xdn 
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vnerring  tnitlifuloesa  of  the  convictions  upon  which  we  acted; 
and  did  the  present  case  fall  within  the  rule  then  laid  down,  we 
should  not  for  a  moment  hesitate  or  falter. 

It  is  urged  that  a  juror  who  answers  both  of  the  questions  under 
thjo  act  of  1843  in  the  negative,  is  competent,  unless  something 
can  be  shown  which  vnll  put  the  truth  of  one  or  both  of  those  an- 
swers in  issue.  Concede,  ex  gratia,  that  this  is  a  corre^interpre- 
tation  of  the  statute,  what  is  the  second  inquiry  puMqUMN  jiirorl 
**  Have  you  any  bias,  or  prejudice  resting  on  your  ^MHNhfBr^for 
or  against  the  prisoner  at  the  bar?  "  Consult  the  moM^p^pfoved 
lexicographers  and  standard  writers  in  our  language..,  S«a#  is  de« 
fbied  to  be,  "  any  tiling  which  tu^is  a  man  to  a  particular  course, 
propeosion,  inclination."  Freyudicc  is  rendered,  *' prepoesessioD, 
JH^gluMt  formed  before  hand  without  oKamination."  And  is  not 
t^jVC  JMIly  whose  opinion  is  both  preconceived  and  expressed,  t»- 
alk4MlnMdy  to  that  side  ]  And  is  not  some  evidence  tiecessaty 
before  these  impressions  can  be  removed  and  hift  mind  restored  to 
the  Btraight  line  of  indifference  1  Is  it  a  perpendicular,  ready  tafall 
pn  either  side,  according  as  the  weight  of  the  proof  may  lod^  1 

'«  The  question  is  too  plain  Ibr  argument:  he  that  Tuns  may  read, 
and  the  way fai-er* need  not  eiyj  respecting  this  mattef...«.The  juitir 
may  think  himself  free  from  bias  or  prejudice  becaus^^e'^rbotirB 
no  grudge  or. personal  ill  wil^  toward  the  accused;  yet,  if  he  haa 
formed  and  expressed  an  opinion  as  to  his  guilt,  upon  thAnforma- 
tion  of  those  perhaps  who  were  eye  and  ear  witnesses  to  the  trans- 
action, and  in  whose  veracity  the  juror  reposes  thp  most  implicit 
CjM^dence,  a  mind  thus  pre-o«ou|]i^d  has  a  bia^  resting  on  it,  and 
bollhat  doubts  or  disputes  it,  n«tber  knows  himself,  nor  whereof 
he  affijins ;  and  it  would  become^c  imperative  duty  of  the  triors 
thus  to  decide,  and  the  presiding  Judge  so  to  instnict  them.  The 
Legislature  never  intended  that  a^iy  one  should  be  forced  upon  the 
jury  with  an  opinion  so  formed  and  expr*s||d  beforehand,  on  ftwts 
so  .well  authenticated  as  would  govern  msn%  conduct  in  all  the 
ordinary  transactions  of  life;  if  they  did,  why  grant  to  the  prisoner 
and  the  State  the  privilege  of  putting  such  juror  upon  his  trial  in 
ike  manner  pointed  out  by  law,  that  is,  according  to  the  course  of 
the  Common  Law,  and  to  prove  such  juror  incompetent,  notwith- 
standing he  so  answered  the  questions  propounded  to  him,  as  to 
render  himself  competent  ? 

When  triors  are  appointed  it  is  the  right  either  of  the  State  or 

the  defendant  to  show  that  t^he  ^uxot  \&  iixcom^tent,  because  he 
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has  formed  and  expressed  an  opinion  firom  having  seen  the  crinM 
committed,  or  having  heai'd  some  part  of  the  evidence  deliverdd 
on  oath,  or  that  he  has  projudico  or  bias  resting  on  his  mind;  that 
is,  that  his  judgment  has  been  made  up  and  rendered  beforehand, 
from  the  statements  of  those  who  were  present,  or  firom  rumooniy 
reports,  or  newspaper  pubUcations.  And  well  might  the  Supreme 
Court  of  New  York  ask,  in  delivering  its  opinion  in  the  case  of 
the  Peoi^iw.  Mather,  4  Wend.  R.  241,  shall  a  grand-juror,  who 
has  paliiiqtt'fiftened  to  all  the  evidence  on  which  an  indictment  is 
found,  09  iplie  who  witnessed  the  commission  of  the  offence,  be  re- 
jected when  called  on  to  try  the  accused,  and  shall  another  be  re- 
ceived withdiit  exception,  who  has  formed  his  opinion  on  idh 
rumoOTB  and  unauthenticated  reports  1  Of  those  who  entertain  an 
opinion  of  the  guilt  of  the  accused  before  his  trial,  they  that  beliefe 
on  the  slightest  evidence,  or  no  evidence  at  all,  manifest"  ^aqf^ 
judgment^  a  state  of  mind  less  prepared  to  receive  and  aBoi^vihfr 
defence,  than  those  who  beUeve  on  proof  which  fumiahes  prima 
Jude  evidence  of  guilL 

We  have  no  controversy,  therefore,  with  the  Act  of  1843.  Qvrs. 
it  its  true  and  obvious  construcdon  and  it  endrely  haimonizee 
with  the  great  principles  and  well-established  pra<5tice  of  the  com- 
moi»  law,  whose  provisions  it  expressly  adopts.  Nor  are  we 
aware  that  a  contrary  interpretation  was  ever  put  upon  it,  or  its 
predecesttur  of  1833,  by  any  of  the  eminent  judges  who  have  ad- 
ministered the  penal  laws  of  the  State,  since  their  passage.  Wben^ 
I  wQuld  ask,  was  the  application  refused  by  the  eourt  to  appoint 
iriori  to  pass  upon  the  competency  of  a  juror  under  the  Act  of 
1843,  who  had  formed  and  expreised  a  decided  opinion,  foundM 
upon  what  he  considered  an  authentic  source  as  to'the  guilt  or 
innocence  of  the  prisoner! 

Should  the  Genenl  Assembly  be  dissatisfied  with  the  mode 
of  impaneling  a  jiliJjMiiiiignated  by  the  common  law,  and  to 
which  reference  is  maw  both  in  the  Acts  of  1833  and  1843,  on  ac- 
count of  the  delay  or  inconvenience  attending  it,  they  have  dbe 
right  to  refer  the  matter  to  the  court  perha{)s,  instead  of  trian^ 
On  motion  of  either  party,  any  person  who  is  called  as  a  juror 
might  be  examined  on  oath  to  know  whether  he  has  formed  and 
expiessed  any  opinion,  and  the  nature  of  that  opinion,  ^  whether 
he  is  sensible  of  any  bias  or  prejudice,  allowing  either  ptttBi^ 
objecting  to  the  juror,  to  introduce  evidence  in  au^ji^oft.  <k  ^^H 
objection,  and  if  it  shaU  appear  to  l\ic  coml  ^Qmx  iSm  *^^ 
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does  not  stand  indifferent  in  the  cause,  to  call  in  another  to  be  smb- 
Stituted  in  his  stead. 

The  Ring  vs.  Edmonds  et  al.  decided  in  England  in  I82I9 
4  Bam,  8f  Aid.  47 1,  was  an  authority  much  relied  upon  in  Boon's 
case,  to  show  what  the  common  law  rule  was  upon  this  subject. 
From  an  examination  of  that  case,  it  will  be  seen,  that  the  qaeaticm 
as  to  the  qualification  of  a  juror  was  not  before  the  oomt.  The 
point  there  was,  whether  it  was  admissible  to  ask  jmyawp  if  they 
bad. not,  previously  to  the  trial,  expressed  opinions  i/mOm  to  the 
defendants  and  their  cause,  in  order  to  found  a  chalmgitt  to  l3kB 
polls  on  that  ground;  it  was  held,  that  it  was  incompetent  to  do 
80,  but  that  such  expressions  must  be  proved  by  extriltsic  evidence. 
And  here  I  might  dismiss  this  case,  the  decision  being  antfioritj 
only  on  the  points  made  by  the  pleadings.  That  none,  however^ 
may  be  misled  by  the  force  of  a  great  name,  I  prefer,  at  tlie  ride  of 
beioj^  thought  minute  or  even  tedious,  to  investigate  tho  opimons 
of  Chief  Justice  Abbott,  and  to  see  whether  the  obiler  dieta  thrown 
out  by  him,  are  sanctioned  by  the  authorities  cited  by  himselC  After 
going  over  the  old  cases,  he  concludes  by  saying,  "  these  aa^cient 
authorities  show,  that  exprsssions  used  by  a  juryman  are  not  a 
cause  of  challenge,  unless  they  are  refeiTed  to  something  of  pev^ 
sonal  ill  will  towards  the  party  challenging."  *        ^ 

The  language  of  Mr.  Seijeeuit  Hawkins  upon  this  subject,  Uber 
2,  ch.  43,  sec,  28,  is,  says  the  Chief  Justice,  ''that  if  diA  juryman 
hath  declared  his  opinion  beforehand,  that  the  party  is  guilty,  oc 
will  be  hange4^  or  the  like,  yet,  if  it  shall  appear  that  such  juror 
hath  made  such  declaration  from  his  knowledge  of  the  cause,  and 
not  out  of  any  ill  will  to  the  party,  it  is  no  cause  of  challenge," 

Now  it  isa  little  remarkable,  that  the  Chief  Justice,  by  omitting, 
unintentionally  of  courae,  an  impoitant  member  of  the  paragrapli 
\Ybich  he  undertakes  to  quote,  was  not  only  misled  himself  but  has 
misled  others.  The  whole  section  reads  thws  "It  hath  been^Uow-^ 
ed^  a  good  cause  of  challenge  on  the  part  of  the  prisoner,  that  a 
juror  hath  a  claim  to  the  forfeiture  which  shall  be  caused  by  tlie 
party's  attainder  or  conviction ;  or  Oiat  he  hath  declared  his  opinion 
beforehand  that  the  party  is  guilty,  or  will  be  hanged,  or  the  Hke. 
Yet  it  hath  been  adjudged,  that  if  it  shall  appear  that  the  juror 
made  such  declaration  from  his  knowledge  of  the  cause,  and  not 
out  of  any  ill  will  to  the  party,  it  is  no  cause  of  challenge."  It  is 
obvious  that  by  splitting  the  first  paragi*aph,  and  connecting  the 
latter  portion  of  it  with  tho  lost  pivxu^t^^b,  the  author  is  made  to 
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sanction  opinions  which  ho  never  uttered;  and  hence  the  delusion 
of  those  who  have  followed  this  precedent  for  want  of  a  sufficient 
examination  into  the  matter. 

What  is  the  doctrine  taught  by  the  learned  Serjeant  1  Let  him 
speak  for  himself  ''  It  hath  been  allowed  a  good  cause  of  challenge 
on  the  part  of  the  prisoner,  that  the  juror  hath  a  claim  to  the  for* 
feiture  which  shall  be  caused  by  the  party's  attainder  or  conviction; 
or  (to  rtfieat  again)  **it  hath  been  aUawed  a  good  cause  of  (AaUenge 
an  tkept/H.^  the  prisoner,  that  thejurtfr  hath  declared  his  optman  be- 
h^hrehamd^  that  the  party  is  guiUy,  or  will  he  hanged,  or  thelike.**  TUs 
is  the  distinct  doctrine  inculcated  hyHAVvkinB,andruledby  this  Comif 
and  it  is  not  true,  as>  erroneously  stated  by  Chief  Justice  Abbott^ 
that  Hawkins  held,  *^  that  the  declarations  of  a  juryman  would  not 
be  good  cause  of  challenge,  unless  it  be  made  in  terms,  or  under 
eircamstances,  denoting  'an  ill-intention  toward  the  party  e1i«Ileiig[>^ 
ing.'^  He  taught  the  very  reverse  of  this,  unless  where  the  dcMir^ 
ations  were  made  froni  the  juror's  knotdedgt  of  the  cause.  To  sndi 
declarations,  according  to  the  old  doctrine,  iU-unll  had  to  be  super- 
added, to  constitute  them  a  disqualification.  With  the  kitter  opinion 
we  have  nothing  to  do  at  present,  except  to  remark,  that  it  is  exr 
pressly  repealed  by  the  Act  of  1843.  Under  this  statute,  an 
opinion  formed  and  expressed  from  a  knowledge  of  the  cause,  is  a 
principal  cause  of  challenge,  whether  there  be  ill-will  or  not.  Widi 
dae'  deference,  I  must  think,  that  every  other  ancient  reference 
made  by  Chief  Justice  Abbott,  is  authority  for  the  doctrine  main* 
tained  by  this  Court;  his  own  opinion  is  clear  amd  unequivocal  in 
nspport  of  it.  He  says, ''  it  does  not  appear  distinctly  in  what  pre^ 
cise  form  the  question  was  propounded ;  but  in  order  to  make  tiie 
answer  available  to  any  purpose,  if  it  could  have  been  received,  it 
must  have  been  calculated  to  show,"  (what  1)  **  an  expression  of 
hostility  to  the  defendants,  or  some  of  them,  a  PRECONcaim 

OPINION  OF  THEIB  PERSONAL   GUILT,   OR  A   DETERMINATION  TO   FIND 

TBBM  ouiLTT.  Any  thing  short  of  this  would  have  been  altogether 
irrelevant."  In  the  view  then  of  this  distinguished  Justiciary, 
** preconceived  opinion  as  to  the  guilt  of  the  prisoner,"  that  is, 
'*&ta«"-— "j^«7«Jice" — ^would,  if  admitted  to  exist,  furnish  an 
axHmUMe  objection  to  the  juror.  Such  vrzB  the  opinion  of  Brook  if 
BMngUm,  in  the  15th  century;  and,  as  to  this  principle,  there 
been  no  variaUenees  nor  shadow  of  change  (ex  the  laat  three 
dred  jean. 
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We  now  take  leave  of  the  case  of  King  vs.  Ednumds  et  dL 
Nor  do  we  expect  in  future  to  resort  either  to  argument  or  au- 
thority to  demonstrate  tliat  it  is  hazardous  in  the  extreme  to  per- 
mit one  to  be  sworn  on  the  jury,  who  has  formed  and  expressed  a 
decided  opinion  as  to  the  guilt  or  innocence  of  the  prisoner  at  the 
bar.  He  may  esteem  himself  indifferent  and  open  to  conviction; 
the  law,  in  its  humanity,  distrusts  and  consequently  rejects  him. 

It  only  remains  to  inquire,  whether  the  mere  farmtKlim  of  an 
opinion  from  rumour  is  a  good  cause  of  challenge  lD.lhe  juror. 
We  are  of  the  opinion  that  it  is  not.  I  will  not  undertake  to  say 
that  a  case  might  not  occur  where,  upon  putting  a  juror  upon  triors^ 
they  might  not  bo  justified  in  returning  him  incompetent,  ahme 
upon  Xheformatioft  of  his  opinion.  On  the  tiial  of  the  indictment 
for.  burglary  and  arson  in  destroying  the  Roman  CathoHc  Convent 
ftt  Charlestovtm,  Massachusetts,  which  was  burned  down  by  a  great 
number  of  persons,  it  was  held,  tliat  if  the  jui-or  thought  such  de- 
Btruction^was  not  a  crime,  he  would  entertain  a  prejudice  in  the 
cause;  and  a  juror  was,  therefore,  asked  if  he  hadyormee2  an  opin- 
iou  as  to  the  general  guilt  or  innocence  -of  all  concerned  in  the  act. 
OommontoeaUh  vs.  Buzzell,  16  Fick^  R-  1^3  3. 

So  in  the  Commonwealth  vs,  Knapp,  9  Pick.  R:  496,  one  of  llie 
celebrated  Salem  murderers,  a  juror  having  said,  on  his  roir  dire^ 
that  he  hvudJorTned  an  opinion  from  what  he  had  heard,  but  did  not 
know  how  much  he  might  be  influenced  by  it,  was  allowed  to  be 
challenged  for  cause. 

In  each  of  these  cases,  however,  there  are  peculiar  circumstance; 
and  the  weight  of  authority  is,  that  a  juror  is  not  disqualified  unless 
he  has  exjjressed^  as  well  asjormed,  nn  opinion  in  the  case. 

Suppose  a  juror  was  to  answer  both  of  the  questions  in  ^e 
negative  propounded  by  the  Act  of  1843,  nevertheless  should. add> 
t<  although  I  have  kept  silent  touching  this  matter,  still  my  mind  is 
unalterably  made  up  as  to  the  guilt  of  the  defendant,"  would  any 
court  hesitate  to  allow  such  juror  to  be  challenged  for  cause? 
Again,  even  if  the  juror  should  not  voluntarily  disclose  the  state  of 
his  feelings,  and  either  party  were  to  move  the  court  for  the  ap- 
pointment of  triors^  to  establish  upon  the  juror,  acts  which  would 
evince  his  leaning,  would  the  application  be  denied  1  We  appre- 
liend  not. 

[2.]  Second.  Upon  the  second  point  made  by  the  bill  of  excep- 
tions, as  to  the  right  of  the  State  to  the  ten  peremptory  challenges 
allowed  by  the  Penal  Code  of  lS^3,VfQ  Vivie  nothing  to  add  to  die 
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Opinions  heretofore  expressed  by  this  Coort  in  Jones  rr.  The  Stats, 
1  KeUy's  R.  610;  and  Kinchen  P.  Boon  rs.  The  Same,  Id.  618. 
We  find  that  similar  privileges  are  granted  in  Ohio,  Alabama,  and 
most  of  our  sister  States,  and  the  right  to  do  so  sustained  by  their 
respective  judiciaries. 

Third.  Was  the  Judge  below  nght  in  ruling  out  the  evi-  [3.] 
dence  of  Anderson  Hudgins  1  who  testified  that  he  said  to  the  prisoner 
*'  yonder  comes  John  Anderson,  and  ke  ttill  kill  yam,**  The  wit- 
ness was  permitted  to  state  that  he  notified  the  defendant  that  the 
deceased  was  approaching,  and  it  was  only  his  opinion  as  to  ibe 
quo  amimo  or  intention  for  which  he  was  advancing;  that  was  ad- 
judged to  be  inadmissible.  The  doctrine  on  this  subject  is  tfaiB, 
where  the  question  is  whether  die  party  acted  prudently,  wisely; 
or  in  good  &ith,  the  information  on  which  he  acted,  whedier  true 
or  fidse,  is  original  and  material  evidence.  And  that  poitioB  of 
the  proof  which  was  received,  comes  strictly  within  the  rule,  but 
the  part  excluded  was  the  opinion  only  of  the  witness. 

To  justify  a  homicide,  the  defendant  must  depend  upon  the  cir- 
cumstances by  which  he  was  at  the  time  surrounded,  and  under 
die  influence  of  which  he  perpetrated  the  act.  Were  they  snfl- 
cient  to  excite  the  fears  of  a  reasonable  man  1  and  is  it  evidefll 
that  the  slayer  acted  under  the  influence  of  these  fears,  and  not  in 
the  spirit  of  revenge  1  was  the  danger  so  urgent  and  pressing,  -^ 
the  time  of  the  killing,  that,  in  order  to  save  his  own  life,  the  kiB- 
ing  of  Anderson  was  absolutely  necessary  !  dfies  it  appear,  iIm^ 
that  the  person  killed  was  the  assailant! 

Now  all  these  pregnant  inquiries  must  be  solved  by  the  fiuU 
which  transpired,  and  not  by  the  opinion  of  a  by|tander,  wbetfaer 
tiiat  opinion  was  communicated  to  the  accused  or  noL 

Had  young  Hudgrins  informed  his  fioher  that  Anderson  was  w^ 
▼ancing  in  great  haste,  apparently  much  enraged,  that  he  was  uiteg 
threats  of  personal  violence,  armed  with  a  weapon,  and  the  Hke, 
an  diis>  would  be  admissible  to  satisfy  the  jury  that  the  homicide 
was  in  self-defence.  ThQ  opi$iMn  of  the  witness  is  a  very  diflereBt 
filing.  It  would  bo  dangerous  in  the  extreme  to  permit  die  belief 
of  any  one,  whether  sincere  or  feigned,  much  more  the  offspring  of 
the  accused,  to  afford  a  pretext  for  taking  human  life. 

Levet's  case,  Cro.  Cos.  538,  1  Hale  42,  474 ;  1  Hawk.  eh.  SS, 
sets.  87,  femishes  a  good  illustradon  upon  this  point    The  dei—    ^ 
dant,  who  was  indicted  for  the  death  of  Frances  Fteecsun^  VfiiM 
in  bed  asleep  in  his  house,  his  mttd-serranlt  YrVwoYoAVmAL^' 
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ceaaed  to  help  her  do  her  work,  as  she  was  going  to  let  her  o«t 
about  midnight,  thought  she  heard  thieves  breaking  open  the  door, 
upon  which  she  ran  up  stairs  to  her  master  and  informed  him 
thereof;  who  rising  suddenly,  and  running  down  with  his  sword 
drawn,  the  deceased  hid  herself  in  the  buttery  lest  she  should  be 
discovered.  Levet^s  wife  observing  some  person  there,  and  not 
knowing  her,  but  conceiving  she  had  been  a  thief,  cried  out  **  hen 
he  thai  toauld  undo  tu;*'  thereupon  Levet  ran  into  the  buttery  in 
the  dark,  not  knowing  the  deceased  but  taking  her  to  be  the  thief, 
and  thrusting  with  his  sword  before  him,  killed  her.  This  wae 
ruled  to  be  misadventure.  Mr.  Justice  Foster  thought  it  might  be 
manslaughter — due  circumspection  not  having  been  used  ;  but  the 
tekdict  was  justified  upon  the  facts  of  the  case.  The  killing  was 
in  the  dark,  upon  a  cry  of  thieves ;  a  stranger  discovered-sknlking 
from  observatioir;  it  not  appearing  that  the  person  was  perceived 
to  be  a  woman,  or  that  there  might  not  be  more  than  one  person ; 
on  the  contrary,  what  was  said  by  the  wife  in  the  hearing  of  all 
l^arties,  to  which  no  explanation  was  offered  by  the  deceased,  was 
calculated  to  impress  the  defendant  with  the  beUef  that  there  were 
more.  These  are  the  circumstances  which  are  submitted  to  a  jury 
to  justify  a  killing. 

[4.]  Fourth.  The  complaint  under  this  head  is  the  misdirection  of 
the  Judge  upon  the  last  clause  of  the  12th  section  of  the  4lh  division 
ef  the  Penal  Code.  The  whole  section  reads  thus :  "  There  hemg 
no  rational  distinction  between  excusable  and  justifiable  honaicide^ 
it  shall  no  longer  exist.  Justifiable  homicide  is  the  kHling  of  a 
human  being  by  commandment  of  the  law,  in  execution  of  pub- 

'  lie  justice;  by  ]jermission  of  the  law  in  advancement  of  public 
justice ;  in  self-defence,  or  in  defence  of  habitation,  property  or 
person,  against  one  who  manifestly  intends,  or  endeavours  *by 
w>lence  or  surprise,  to  commit  ^feUmy  on  either;  or  againat  any 
petiont,  who  manifestly  intend  and  endeavour  m  a  riotous  and  tu- 
multous manner,  to  enter  the  habitation  of  another,  for  the  purpose 
of  aututUing  or  offering  personal  violence  to  any  person  dwelling,  or 
being  tiierein." 

The  Court  charged  the  jury,  and  we  think  properly,  that  it  took 
two  or  more  to  commit  the  offence  contemplated  in  the  last  clause 
of  this  section.  By  reference  to  the  previoiis  paragraph,  it  will  be 
perceived,  that  to  mako  it  justifiable  in  self-defence  where  one  only 
makee  the  attack,  it  must  bo  manifest  that  ho  intends  to  commit  a 

'V^M^,     Not  so,  however,  wiiore  xhete  bto  tioo  or  mmre.    In  that 
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event,  the  killing  is  justifiable,  although  the  assailants  design 
entering  the  habitation  for  the  purpose  of  (usamUmg^  or  ot 
fering  any  personal  violence  to  one  of  the  inmates.  The  act 
makes  the  difference,  and  it  occurs  to  us  with  good  reason,  be> 
tween  individual  violence  and  the  assault  of  a  mob.  The  record 
shoves  that  the  Judge  gave  in  charge  to  the  jury  the  16th  section 
of  the  Code,  namely,  "  that  aU  other  instances  virhich  stand  upon  the 
same  footing  of  reason  and  justice  as  those  enumerated,  shall  be 
justifiable  homicide."     The  prisoner  was  entitled  to  ask  no  more. 

Fifth.  It  only  remains  to  dispose  of  the  last  ground,  that  is,  the  [^] 
refusal  of  the  Court  to  grant  a  second  new  trial,  on  account  of  the 
errors  alleged  to  have  been  committed  on  the  several  points  alreadj 
discussed ;  and  for  the  additional  reason,  that  the  verdict  qftkejt 
VHU  contrary  to  evidence. 

This  Court  will  rarely,  if  ever,  interpose  to  control  die 
tion  of  the  Circuit  Court,  in  applications  for  a  new  trial,  wheve 
there  has  been  a  finding  on  the  merits ;  and  especially  in  criminal 
cases.  Where  there  was  no  evidence,  we  might  feel  it  our  d«tj 
to  ii^terfere,  not,  however,  because  the  weight  of  testimony  preptm 
derated^  in  our  opinion,  against  the  verdict.  Where,  too,  as  in  liiii 
case,  there  have  been  two  concurrent  verdicts,  there,  must  be  groM 
injustice,  to  induce  this  Court  to  send  down  the  case  for  anodier 
trial. 

Is  this  finding  by  the  jury  on  the  facts,  one  of  those  OKtiwna 
cases  where  the  verdict  is  so  palpably  against  eviden<!b,  as  to  leaiw 
no  doubt  but  that  it  is  erroneous  1  It  is  necessary  to  exanuBe  die 
evidence. 

James  Hudgins  was  the  first  witness  introduced  on  the  part  df 
the  State.  He  states  that  Anderson  was  at  work  in  the  field,  be> 
tween  one  and  two  o'clock,  sometime  in  June,  1845,  when  Hadginiy 
who  had  just  come  home  from  Forsyth,  shot  the  dog  of  deceased, 
which  was  dragged  off  by  the  children  of  Hudgins  in  the  di- 
rection where  Anderson  was  at  work.  Anderson  told  the  ton 
of  the  defendant  to  go  to  the  house  and  tell  his  father  that  he 
would  kill  his  dog.  Anderson  soon  afterwards  started  in  a  run  to* 
ward  Hudgins'  house ;  Anderson  dropped  his  hoe  at  the  end  of 
the  cotton-row,  and  walked  through  the  yard,  after  crossing  the 
inclosure;  he  had  nothing  in  his  hand.  When  Hudgins  v^as  iidbnil* 
ed  by  his  little  daughter,  who  assisted  in  removing  the  dog,  wlnt 
Anderson  said,  he  replied,  that  if  Anderson  wotild  coioa  V^^lfli 
houao  he  would  shoot  him,  Andoraon  lraxeT%(xV.  likd  'fvt^  T*^^ 
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slowly  aftor  passing  the  bars.  Hudgins'  wife  said  something  as 
Anderson  came  up,  which  witness  could  not  hear;  he  saw  Ander- 
son fall  when  shot  by  Hudgins ;  he  was  struck  with  the  gdn  on  the 
face,  while  in  the  act  of  faUing.  Upon  his  cross  examination  the 
witness  stated  that  the  dog  killed  by  Hudgins  was  the  property  of 
Anderson ;  he  was  getting  old,  and  was  not  troublesome.  Ander- 
son was  a  young,  athletic  man.  Witness  did  not  see  Anderson 
Hudgins,  the  son  of  the  defendant,  meet  John  Anderson  and  try  to 
stop  him  &om  going  to  the  house.  He  is  the  brother-in-law  of 
Anderson.  Does  not  recollect  to  have  said  to  Auglin  tihat  if  the 
jnry  cleared  the  prisoner,  that  he  was  good  for  him.  Did  not  tell 
Calvin  Battle  that  Hudgins  warned  deceased  not  to  advance  uptfn 
Idm;  did  not  see  Hudgins  retreat  as  Anderson  advanced. 

Elizabeth  Anderson  heard  two  reports  of  guns,  one  about  fifteen 
minutes  after  the  other;  saw  Hudgins  about  one-half  hour  a^r-tiie 
second  report;*  he  said  ''he  did  not  care  a  d — n  for  killing  Ander* 
son,"  for  that  he  had  money  enough  to  keep  him  from  being  hurt. 
The  houses  of  Hudgins  and  Anderson  are  in  sight;  prisoner  had 
tbe  broken  gun  in  his  hand  when  she  met  him ;  witness  became 
almrmed  and  ran,  thinking  that  as  Hudgins  had  shot  her  husbsend 
he  might  kill  her. 

Thomas  Cowart  testified,  that  the  killing  was  on  the  5th  of  June, 

1845,  at  the  house  of  Hudgins,  in  Monroe  County.  News  leacfaed 
him,  that  Hudgins  had  killed  Anderson ;  he  set  off,  and  met  Hud- 
gins about  midway  their  respective  residences.  They  stood  talk- 
ing together  some  ten  minutes  in  the  road.  William  Petty  .viras 
present.  They  all  proceeded  together  to  the  house  of  Hudgins. 
They  found  Anderson  lying  dead- in  the  yard,  some  seven  or  eight 
fiset  from  the  comer  of  the  smoke-house.  Hudgins  entered  his 
dwelling  and  brought  out  and  exhibited  to  them  the  gun  with 
which  he  had  shot  Anderson  :  it  was  broken  off  at  the  breach. 
Witness  examined  Anderson;  there  was  no  weapon  about  him, 
except  a  small  knife,  and  it  shut  in  his  pocket.  The  mortal  wound 
was  on  the  lefl  breast :  all  the  shot  entered.  He  saw  other  bruises 
on  the  deceased ;  they  were  on  the  left  cheek,  not  produced  by 
shot,  but  occasioned  by  a  blow.  He  saw  marks  on  the  ground, 
some  few  inches  from  the  head  of  Anderson ;  they  resembled  the 
impression  which  would  be  made  by  the  butt-end  of  a  gim.  The  right 
side  of  Anderson's  face  was  upward,  the  wound  was  on  the  lefi 
cheek.  From  where  Anderson  lay  witness  could  see  the  hoe  in 
the  £eld  with  which  he  worked-,  ix  yi^b  about  two  hundred  yuds 
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ofil  It  is  seYcnty-five  yards  from  the  bottom  of  the  hill  which 
AndeiBon  ascended  in  approaching  the  house,  and  he  could  haTe 
been  seen  at  half  the  distance.  It  was  twenty-five  or  thirty  yards 
fitnn  the  bars  of  the  yard  to  the  spot  where  Anderson  felL  Upoa 
being  cross  examined,  witness  said  that  Anderson  in  strength  was 
not  a  very  powerful  man.  He  was  twenty-two  or  three  years  old. 
Hudgins  made  no  attempt  to  escape.  The  door  of  Hudgins' 
dwelling  is  forty  feet  from  the  smoke-house,  and  thirty-three  to  the 
corpse.  The  wound  was  apparently  inflicted  with  common  squir* 
rd  shot. 

Doctor  Henry  L.  Battle,  who  was  caDed  to  examine  the  body, 
proyed  that  there  were  sixty-two  gun-shot  punctures  about  the 
nipple  of  the  left  breast  of  the  deceased.  A  large  saucer  would 
haTe  covered  the  whole  circumference  of  the  wound.  The  shot 
were,  aome  of  them,  conglomerated,  and  others  separated;  thinki 
die  shot  entered  the  lungs,  and  has  no  doubt  but  that  they  produced 
instant  death.  There  was  an  incised  wound  on  one  of  Anderson's 
cheeks,  produced,  as  witness  thoucfht,  by  a  dull  instrument  No 
wadding  appeared  to  have  entered  the  wound.  Upon  his  cross 
examination  the  doctor  said  that  Anderson  was  a  robust,  athletic 
man.  He  supposed  Hudgins  to  be  between  forty-five  and  fifty 
years  old.  Anderson  would  probably  have  weighed  from  one 
hundred  and  sixty  to  one  hundred  and  seventy-five  pounds. 

Walter  A.  Rogers  testified,  that  he  heard  Hudgins  threaten  to 
kill  Anderson.  In  May,  1845,  Anderson  Hudgins,  and  a  negro 
boy,  came  early  in  the  morning  to  William  Fowler's  to  get  collaid 
plants;  commenced  drinking,  and  continued  at  it  throughout  die 
day;  that  night  Hudgins  asked  witness  to  accompany  him  home  ; 
the  company  all  started  together;  Hudgins  stepped  up  to  witness, 
and,  putting  his  arm  around  his  neck,  said,  "if  he  did  not  kill  John 
Anderson  G — d  d— n  his  souL"  He  soon  repeated  the  same  lan- 
guage. After  walking  about  half  way  home,  Hudgins  again  put 
his  arm  around  tbe  neck  of  witness,  and  said  "if  he  did  not  kill 
John  Anderson  G — d  d — n  his  soul  to  h — 1,  for  he  had  insulted 
his  wife  and  family;  he  had  cursed  his  wife,  and  rubbed  his  fist 
in  her  fieice,  and  would  not  speak  to  her."  Fowler  and  Anderson 
were  walking  on  ahead  during  these  remarks;  when  diey  reached 
the  draw-bars  Hudgins  requested  witness  to  be  seated,  aDeging 
that  he  desired  to  have  a  talk  with  him.  He  again  declared  tih^^ 
he  would  kiU  Andexson.    He  said  ''he  meant  to  load  bis  t^1|tf| 

84  "^ 
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shoot  him  G — d  d — n  him/'    Hndgins  spoke  these  words  angrily* 
Witness  made  an  excuse  to  get  away  from  him. 

Upon  his  cross  examination  he  admitted  that  he  had  never  com- 
municated these  threats  to  Anderson,  for  the  reason  that  be  never 
■aw  him  afterwards;  he  went  to  his  house  for  the  purpose  of 
telling  him,  but  he  had  gone  over  to  Hudgins'.  Witness  was  not 
drunk  himself,  nor  did  he  consider  Hudgins  so ;  all  of  them  bad 
been  drinking  at  intervals,  fi-om  morning  till  night.  Does  not 
know  how  much  liquor  was  used;  he  recollects  of  two  gallonB 
being  bought,  one  of  mm  and  one  of  whiskey,  after  Hudgins 
arrived.  Mrs.  Hudgins  came  to  Fowler's  afler  her  husband,  be> 
fore  the  company  separated.  Hudgins  said  nothing  about  shooting 
the  dog. 

Anderson  Hudgins,  being  sworn  on  the  part  ^  the  prisoner^ 
Stated,  that  oivthe  morning  of  the  homicide,  his  father  and  deceasedl 
conversed  together,  as  friendly  as  usual,  for  half  an  hour.  His 
fiither  returned  from  the  village  about  one  o'clock ;  soon  after  h^ 
came  into  the  house  some  of  the  family  said  something  aboot  die 
dog,  and  his  father  immediately  got  down  his  gun  and  shot  bim^ 
Witness  was  dragging  the  dog  down  the  bluff,  when  Anddnoa 
twice  called  to  him  to  go  and  tell  bis  father,  that  as  he  had  shot 
his  old  dog  to  come  and  shoot  him,  adding  that  he  would  ''  beat 
him  into  the  earth  as  long  as  he  could  find  a  piece  of  him."  Wit- 
ness made  no  reply,  and  Anderson  repeated  the  same  words  to 
Mary  Ann,  his  little  sister.  She  reached  the  house  before  he  did, 
and  he  supposes  delivered  the  message,  as  his  father  inquired  of 
bim,  upon  his  arrival,  if  it  was  so  1  he  answered  no.  He  looked 
up  the  hill,  and  saw  Anderson  coming  in  a  run  toward  the  bouse, 
which  fact  he  communicated  to  his  father,  who  came  out  into  the 
yard  with  his  gun.  As  Anderson  drew  near,  witness  requested 
nim  to  go  back,  Anderson  replied,  "I'll  be  d — d  if  I  do;"  and, 
jumping  over  the  bUi*s,  continued  to  advance  in  a  run.  Hudgins 
warned  him  three  times  to  stand  back,  and  the  last  time  retreated 
himself  a  few  steps;  but  Anderson  still  pressing  forward,  Hudghis 
shot  him.  Andei'son  stood  a  minute  or  two,  hugged  up  his  arms, 
and,  as  he  went  to  make  a  step  toward  prisoner,  he  struck  him 
with  his  gun,  and  Anderson  fell.  Hudgins  hung  the  barrel  of  the 
broken  gun  upon  the  rack,  and  laid  the  but  on  the  sideboard. 
Prisoner  went  to  Lewis  Co  wart's,  who  in  a  short  time  returned 
with  him  and  another  individual.  Hudgins  was  standing  in  the  mid« 
dle  of  the  floor,  with  nothing  iu  \^  \iaad,  when  notified  of  Ander- 
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son's  approach.  He  did  not  raise  the  gun  to  his  shoulder,  but  held 
it  to  his  side  when  he  fired.  He  says  that  Anderson  gave  the  dog 
to  Hudgins,  who  kept  him  a  while  and  said  he  would  not  have 
him ;  Anderson  refiised  to  take  him  back,  and  Hudgins  gave  him 
to  Samuel  Fowler.  The  dog  remained  away  a  few  days  and  came 
back,  when  he  was  shot;  he  would  bite  children  when  any  of  them 
would  touch  him,  or  cut  him  with  a  switch.  Deceased  was  within 
three  or  four  steps  of  prisoner  when  he  was  shot.  He  stated  that 
he  had  gpven  no  other  account  of  this  transaction  to,  or  in  the 
hearing  of,  Lewis  Cowart,  Henry  Singleton,  James  M.  Brantley, 
or  any  one  else. 

Martha  Ann  Hudgins  swore  that  she  heard  her  sister  Mary  de» 
Brer  to  her  father  Anderson's  message.  She  saw  Anderson  coming 
toward  the  house  in  a  run,  and  she  informed  her  father  of  his  ap- 
proach. He  had  both  fists  clenched,  and  looked  very  angry. 
Hudgins  said  "  stand  back,"  Anderson  answered  "  1*11  kill  you ;" 
Hudgins  repeated  his  warning,  and  retreated  several  steps,  but  de» 
ceased  rushed  on  until  he  was  shot.  Deceased  hugged  up  his  arms, 
stood  still,  and  exclaimed  "  Lordy."  He  then  threw  up  his  armB, 
Nke  he  was  going  to  fight,  when  Hudgins  struck  him,  and  he  felL 
The  gun  was  broke  by  the  blow ;  he  was  not  more  than  the  gun's 
length  from  prisoner  when  he  was  shot.  He  was  walking  very 
fast  through  the  yard,  and  did  not  halt  until  he  was  shot. 

Thomas  Battle  said  that  Anderson  applied  to  him  for  a  dog  some 
ten  days  before  the  catastrophe  occurred,  assigning  as  a  reason, 
that  he  had  none,  and  was  living  in  the  woods  and  needed  one.* 
Anderson  remarked  during  the  conversation,  that  when  Hudgins 
was  sober  he  could  get  along  pretty  well  with  him,  but  that  when 
drunk  he  was  very  troublesome. 

Jackson  Fogarty  stated,  that  in  March,  1845,  Anderson  desired 
witness  to  get  up  a  quarrel  with  Hudgins  that  he  might  whip  hinit 
adding  that  he  did  not  like  Josiah  any  how,  and  "  that  before  the 
year  was  out  he  would  be  his  end."  Witness  cautioned  Hudgins, 
who  is  his  mother's  brother,  to  be  on  his  guard,  for  that  Anderson 
would  kill  him.  No  one  heard  these  threats;  Anderson  was  not 
dnmk  at  the  time,  but  "gentlemanly  groggy."  Witness  has  been 
staying,  for  the  last  month,  at  Hudgins'  house.  He  communicated 
to  Hudgins  Anderson's  threats,  in  a  whisper,  the  same  day  tfaey 
were  made,  company  being  present 

Lewis  Cowart  and  Henry  Smgleton  testified,  that  I^t^-  jjgt 
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Hudgins  stated  to  them  that  no  words  passed  between  his  father 
and  the  deceased  at  the  time  of  the  killing. 

James  M.  Brantley  says,  that  Anderson  Hudgins  told  him  thai 
when  deceased  came  up,  his  father  told  him  to  stop,  and  that  he 
halted,  when  his  father  shot  him.  Further,  that  Anderson  was 
walking  when  he  came  round  the  smoke-house.  He  also  stated  to 
witness  that  his  father  called  to  Anderson  three  times,  saying  he 
would  come  there  and  shoot  him.  He  admits  that  he  has  some 
feeling  against  defendant ;  does  not  recollect  to  have  aided  in  feeing 
counsel  to  prosecute  the  prisoner.  He  might  at  some  time  have 
said  that  he  was  willing  to  help  a  little,  or  something  to  that  effect* 
He  is  under  no  legal  obligation  to  do  so. 

The  testimony  of  Anderson  Hudgins,  taken  before  the  Court 
of  Inquii'y,  on  the  5th  of  June,  1845,  was  then  read  by  consent. 
He  then  swore  that  he  saw  John  Andereon  running  from  where  he 
was  at  work,  toward  the  house,  slackening  his  gait  as  he  drew  near; 
when  he  turned  the  comer  of  the  meat-house,  Hudgins  said  to 
him  ^  stand  back/'  and  retreated  a  stop  or  two;  Anderson  still  pur- 
suing was  shot.     He  heard  Andorson  make  no  threat. 

This  then  is  the  caso  presented  by  the  proof.  Does  the  safe 
Itdministration  of  the  public  justice  require  that  the  verdict  should 
be  set  aside  ? 

It  is  admitted  that  Anderson  was  killed  by  Hudgins.  The  law 
presumes  every  homicide  to  be  felonious,  until  the  contrary  ap- 
pears, from  circumstances  of  alleviation,  of  excuse,  or  justification ; 
and  it  is  incumbent  on  the  prisoner  to  make  out  such  circumstances 
to  the  satisfaction  of  the  jury,  unless  they  arise  out  of  the  evidence 
produced  against  him.  The  moment  that  Andenson  fell,  Hudgins 
was  stripped  of  the  mantle  of  innocence  with  which  every  man  is 
presumed  to  be  appareled,  and  he  stood  forth  a  murderer  in  the 
eye  of  the  law.  Has  he  succeeded,  by  testimony^  in  i-educing  tfie 
offence  to  a  lower  grade  of  crime  ]  had  the  jury  the  right  to 
say  that  he  failed  to  do  so?  might  they  not  find,  that  there  was 
0xpre9s  malice  from  the  threats  made  the  month  before  ?  True^ 
he  was  drinking  at  the  time,  and  drunkenness  is  a  fact  which  has 
been  allowed  to  be  given  in  evidence  to  rebut  the  idea  of  malice, 
toAen  a  crime  has  been  committed.  It  is  equally  true,  however,  that 
drunkenness  is  a  true  rovealer  of  secrets.  In  vino  Veritas  est,  (Crtc^ 
the  devil  his  due.)  There  is  truth  in  wine ;  it  extracts  secrets  from 
£ba  locked-up  bosom,  and  puts  not  only  the  reserved,  but  even  the 
habitual  liar  off  his  guard.    All  men,  vrhen  aober,  go  more  or  less 
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mtfk^-  Hence  the  bitter  sarcasiii,  that  language  is  intended  to 
conceal  oar  thoughts  instead  of  being  made  the  legitimate  yehicle 
to  communicate  them.  The  most  perfect  man  living  would  trem- 
ble,  to  have  every  thought  revealed  to  open  day  which  passes 
through  his  breast.  Were  the  expositicm  to  take  place  universaDj, 
society  would  be  dissolved.  Drunkenness  tears  off  this  mask,  and 
makes  bare  the  inmost  souL  And,  to  my  mind,  the  repeated 
threats  whispered  in  the  ear  of  Rogers  by  Hud  gins,  that  he  would 
take  the  life  of  Anderson,  the  man  widi  whom  he  was  then  asso- 
ciated in  a  drinking  carousal,  that  he  would  load  his  gun  and  shoot 
him,  as  he  suhseqfiently  did^  indicate  the  most  implacable  hatred. 
He  imprecated  the  Divine  vens:eance  upon  his  soul,  if  he  did  not  kill 
Anderson,  for  he  had  insulted  his  wife  and  fiunily !  And  this,  1  dosfat 
not,  was  the  incurable  wound  that  was  rankling  in  his  heazt.  Vwi* 
Mff  alit  vtms  et  coco  comfietur  igni.  He  nourishes  this  poison  in  Ui 
reins  and  is  consumed  by  this  hidden  fire,  a  fire  which  nothing  hot 
the  life's-blood  of  his  enemy  could  quench. 

But  grant  that  the  apparent  subsequent  reconciliation  lebuts 
the  inference  of  malice  from  the  previous  threats,  what  shall 
we  say  as  to  the  right  of  the  jury  to  imply  malice^  from  the  eir- 
cumstances  attending  this  tragedy  t  Did  they  not  denote  an  aban- 
doned and  malignant  heart  1  Afier  shooting  mortally  his  unarmed 
and  defenceless  foe,  he  struck  him  a  blow  su£Bciently  hard  to  bceak 
the  barrel  of  his  gun,  when  in  the  act  of  idling ;  and  firom  the 
print  on  the  ground  of  the  but  of  the  gun  near  the  head  of  Ander- 
son, it  is  not  unlikely  that  the  blow  was  g^ven,  or  repeated  eveo, 
after  his  unhappy  victim  fell.  What  provocation  was  there  to  ins- 
tify  this  cowardly  and  demoniac  conduct  ?  Does  this  look  like  selA 
defence,  or  like  savage  assassination  1  Were  there  no  other  fectue 
in  the  testimony  the  jury  had  the  right  to  v^er  malice  from  thi^ 
Mgle  fiict,  connected  with  the  other  repeated  dechratibns  of 
Hudgins,  that  he  would  have  the  blood  of  Anderson. 

But  the  finding  of  tbe  jury  does  not  rest  alone  upon  tfaeae 
grounds,  solid  as  they  are.  Suppose  they  should  have  discredited 
llie  colouring  given  to  the  case  by  the  children  of  the  defendoiit, 
and  shoul^  believe  that  Anderson  had  no  idea  whatever  of  attack- 
ing Hudgins ;  that  he  dropped  his  hoe  to  avoid  even  the  appAv- 
ance  of  hostility,  and  came  up  to  the  house  either  to  remonstrate 
with  the  prisoner,  or  to  execute  his  threat  that  he  would  retaliate 
by  killing  Hndgins's  dog ;  and  that  in  his  approach  fiir  tha&  Y*i^ 
poiei  and  diii  porpoae  onlyy  Hudgbs,  in  the  ]^tei«iuM^\aft%r^^ 
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and  of  some  or  the  witnesses  who  were  spectators,  inflamed  widi 
spirits,  his  moral  man,  if  indeed  he  had  any,  dethroned,  and  all  the 
long  pent-up  passions  of  his  fallen  nature  rampant  and  clamourous 
for  revenge,  shoots  Anderson,  as  he  had  just  done  his  old  dog ; 
thus  taking  the  life  of  his  adversary  when  there  were  ample  means 
at  hand  to  protect  his  own,  without  resorting  to  this  extremity. 
What  Judge  would  assume  the  responsibility  of  setting  aside  their 
Terdict  t 

This  Court  has,  on  more  occsisions  than  one,  since  its  organiza* 
tion,  evinced  its  determination,  from  a  solemn  sense  of  duty,  to  ex- 
tend to  unfortunate  individuals,  convicted  of  offences,  every  pro- 
tection secured  to  them  by  the  law.  Beyond  this  we  cannot  go. 
Tke  attribute  of  mercy  is  vested  in  another  department  of  the 
CU)yemment;  besides,  the  peizce  and  safety  of  society  must  be 
preserved.  The  result  of  our  deliberation  is,  that  the  judgment  of 
the  Court  below  must  be  affirmed. 


No.  26. — BoTD  and  others,  plaintiff's  in  error  vt.  Ham,  defendant 

in  error. 

[1.]  Where  the  traMcnptof  the  record  was  certified  and  sent  up  fifom  the  Court  below, 
•■d  was  on  file  in  the  Clerk's  office  of  the  Supreme  Court,  on  the  first  day  of  the 
lerm  to  which  the  case  was  returnable,  and  no  assignment  of  errors  waa  filed  on 
that  day  or  before,  tlie  case  was  dismissed. 

Error  to  the  Superior  Court  of  the  County  of  Merriwetfaer. 

No  ^pearance  on  the  part  of  the  plaintiffs  in  error. 

O.  Warner,  for  the  defendant  in  error,  moved  to  disnuBB  the 
writ  of  error. 

It  appeared  that  the  transcript  of  the  record  in  the  cause  had 
been  certified  and  sent  up  from  the  Court  below,  and  was  on  file 
IB  the  Clerk's  office  of  the  Supreme  Court,  on  the  first  day  of  the 
term;  and  that  the  plaintiffs  in  error  had  failed  to  file  an  asaigp- 
ment  of  errors  in  the  cause,  as  required  by  the  xzin  Rule  of  Couit. 

Per  Curiam. 

Ordered,  theiefbrev  that  die  'wnt  ^  ertot  m  tk^  cause  be  dk- 
<ii04  And  the  judgment  of  the  Co\]iXV.\x^o^  \m  %S&n&»^« 
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No.  27w— Bkdford  Head,  plaintiff  in  error  r#.  Amanba  F.  1L 

Head,  defendant  in  error. 


[1.]  The  only  causee  for  total  diroice  in  G«orgk  are  tboae  reeogviaed  hj  tlM 
Uw,  to  wit,  pre-contract,  consanguinity,  affinity,  and  coiporeal  infinaity. 

p.]  And  the  only  canset  recognised  in  Georgia  for  a  partial  divorce  are  tboee  of  tka 
eommoii  law,  to  wit,  adultery  and  cruel  treatment. 

Divorce,    From  Monroe  Superior  Court     Tried  before  Jndgv 
Flotd.    September  Term,  1846. 


G^round.  Abandonment  by  the  wile.  For  the  judgment  of  A» 
Court  below,  and  the  error  assigned,  see  the  opinion  of  the  Su- 
preme Court 

Angus  M.  D.  Kino,  fi>r  the  plaintiff  in  error. 

No  appearance  on  the  part  of  the  defendant 

By  the  Court — Nisbkt,  J.  delivering  the  opinion* 

This  was  an  application  by  the  husband  for  a  diyorce*  a  rtrtrwh' 
matrimonii,  upon  the  single  ground  that  his  wife  had  abandoned 
him.  She  would  not  live  with  him,  and  that  was  all  he  had  to  al^ 
lege  against  her.  The  Court  below  decided  that  abandonment  by 
the  wife  was  not  a  good  cause  for  divorce,  either  a  vinculo  matrix 
monU  or  a  mema  et  thoro.     To  this  opinion  the  libellant  exceptaiL 

We  might,  perhaps,  have  determined  this  question,  affirm-  [L] 
ing  or  disaffirming  the  judgment,  without  giving  any  opinion  as  to 
what  constitutes  good  cause  for  divorce  generally  in  this  State,  bat  for 
the  &ct  that  the  plaintiff  in  error  rested  his  claim  to  a  divorce  in  thiv 
case  upon  a  construction  of  our  constitution  and  laws,  which  n0» 
cessarily  exacts  an  opinion.  He,  through  his  learned  counsel,  con- 
tends that,  according  to  a  fair  construction  of  the  constitution  of 
G^eorgia,  and  of  the  laws  enacted  to  carry  it  into  effect,  the  ques- 
tion of  divorce  or  not,  in  its  totality,  is  submitted  to  the  special 
juries;  that  they  are  the  sole  and  final  judges  in  all  cases  of  what 
shall  be  a  good  cause  of  divorce,  irrespective  of  the  conmion  law 
prindples,  which,  when  we  adopted  it,  governed  divorces  in  ffiiMf'  ^ 
land.  This  position  was  indispensable  to  him,  becaxuA^  Vs)  ^^^IH 
copimott  hw,  it  is  too  phun  to  admit  oC  <fifta6o^ 
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by  the  wife  is  not  recognised  as  cause  of  divorce  a  vinculo.  The 
burdensome  responsibility  is,  therefore,  thi'ovm  upon  tfaia  Court  of 
determining  what  sve  the  relative  powers  of  the  couit  and  jury  in 
divorce  causes,  and  what  are  the  legal  principles  mentioned  in  the 
constitution,  and  also  in  the  acts  of  the  Legislature,  upon  which 
they  are  to  depend.  It  is  matter  of  sincere  regret  that  this  cause, 
being  presented  ex  parley  we  had  not  the  benefit  of  argument  on 
both,  sides.  The  questions  are  of  vital  interest  to  the  people  of  this 
State.  There  are  no  questions  which,  in  my  view,  with  a  more 
searching  and  serious  power,  pervade  the  moral,  social^  and  politi* 
cal  interests  of  the  State.  The  judgment  we  have  given  in  this 
ease  is  in  repeal  of  the  practice  of  the  courts  in  a  majority  of  the 
cnxsuits,  and  in  disaffirmance  of  the  opinion  of  eminent  jurists  upon 
the  bench  and  at  the  bar,  and  in  conflict  with  that  public  sentimeiit 
i¥hich,  springing  out  of,  and  strengthened  by,  the  heretofore  judi- 
cial facility  which  has  characterized  the  action  of  the  courts,  toler- 
ates and  expects  divorces  for  slight  causes.  And,  therefore^  we 
cannot  fail  to  feel  the  responsibility  of  our  position  with  more  than 
ordinary  intensity.  A  violent  change  in  judicial  administration 
naturally  tends  to  shock  the  feelings  of  the  community.  Greatly 
would  we  have  preferred  that  the  Legislature  had  declared  the  law 
of  divorce.  ^They  have  not  declared  it.  This  tribunal,  organised  for 
the  very  purpose  of  giving  a  uniform  and  permanent  constructiOTt 
to  our  constitution  and  laws,  would  be  recreant  to  its  solennn  dutaee 
could  it  turn  aside  from  any  question  submitted  to  it.  It  meets  this 
cheerfully,  having  no  doubt  that  we  are  right  in  the  conclusions  to 
which  we  have  arrived,  and  having  no  fears  but  that  the  judgment 
of  the  profession,  and  of  good  and  enlightened  men  of  all  classes, 
will  approve  them. 

Prior  to  the  Constitution  of  1798,  wo  find  no  legislation  upon 
ihe  subject  of  divorces.  Before  that  time,  the  Legislature  possess- 
ed, and  we  know  did  exercise,  the  power  of  granting  divorces; 
the  same  power  which  the  Parliament  or  Great  Britain  exercised, 
a  power  having  no  limit,  and  recognising  no  restraint  but  the  will 
of  the  body.  Each  divorce  gi^anted  by  our  Legislature,  interven- 
ing the  organization  of  the  State  Government,  and  the  constitutioa 
of  1798,  pro  tanto  repealed  the  common  law.  But  we  find  no 
constitutional  or  legislative  declaration  of  any  kind  on  our  statote 
books  until  the  adoption  of  the  Constitution  of  1798.  We  shall 
advert  a^fain  to  the  state  of  the  divorce  law,  as  it  stood  intenreo* 
ing  the  Qi^ganization  of  our  StaXe  GoNQimnsaX^^ad  the  Constitiitiao 
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of  1798.  For  the  present,  with  a  view  to  the  history  of  the  sub- 
ject, we  affirm  that,  if  there  was  any  action  by  convention  or  legis- 
lation declaring  the  law  of  divorce  prior  to  that  period,  it  has 
eluded  our  search.  The  Constitution  of  1798  declares  as  follows : 
"  Divorces  shall  not  be  granted  by  the  Legislature  until  the  parties 
shall  have  had  a  Urn  trial  before  the  Superior  Court,  and  a  verdict 
shall  have  been  obtained  authorizing  a  divorce  upon  legal  principles; 
and,  in  such  case,  two-thirds  of  each  branch  of  the  Legislature 
may  pass  acts  accordingly." 

In  1802,  four  years  after  the  adoption  of  the  Constitution,  the 
Legislature  passed  an  act  entitled,  "An  act  to  carry  into  effect  the 
ninth  section  of  the  third  article  of  the  constitution,"  viz.  the  sec- 
tion above  quoted.  This  act  prescribes  the  manner  of  commencing 
suit  for  a  divorce,  of  defending  against  it,  the  form  of  the  verdict, 
and  some  other  unimportant  details,  but  does  not  attempt  the  de- 
claration of  any  legal  principles  touching  the  causes  for  divorce. 
Li  1806,  an  act  was  passed  amendatory  of  the  act  of  1802,  pre- 
scribing the  mode  further  of  prosecuting  libels,  declaring  that  di- 
vorces should  be  absolute  and  partial;  making  provision  out  of  the 
husband's  estate  for  the  wife  and  children  in  case  of  a  partial  di- 
vorce ;  prohibiting  the  offending  party  from  marrying  during  the 
life  of  the  other  party;  requiring  a  schedule  of  property  to  be  filed, 
and  cUsposing  of  the  property  in  cases  of  absolute  divorce,  &c.  &c 
In  this  act  we  look  in  vain  for  any  declaration  of  principles.  The 
only  further  general  act  relative  to  this  subject  was  passed  in  1810, 
simply  prescribing  the  oath  of  the  jury  in  divorce  cases.  For  all 
of  these  acts  see  Prince,  187,  188,  189,  190.  In  1835  the  Consti- 
tution  of  1798  was  amended,  and  in  lieu  of  the  9th  section  of  the 
dd  article,  before  quoted,  the  following  became  the  Constitution  of 
the  State,  so  far  as  divorces  are  concerned,  to  wit :  "  Divorces  shall 
be  final  and  conclusive  when  the  parties  shall  have  obtained  the 
concurrent  #verdicts  of  two  special  juries,  authorizing  a  divorce 
upon  legal  principles.''  Prince,  911.  Such  is  the  Constitution  at 
this  day,  and  such  is  a  brief  history  of  the  action  of  the  people  of 
this  State  on  the  subject  of  divorces. 

We  have  now  arrived  at  the  consideration  of  the  meaning  and 
effect  of  the  Constitution  of  1798.  In  our  judgment  the  Constitu- 
tion of  1798  was  intended,  1st,  to  transfer  the  jurisdiction  overdid 
voroes  in  all  cases  in  H^e  first  instance^  from  the  Legislature  to  tbe 
Superior  Coorts;  for  it  provides,  ''that  divorces  $hM  tuHV^ 
granted  bj  the  Legislature,  wiUSL  the  pazt^  ^YidX  Wi%>ea&.%,%^^ 
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trial  before  the  Superior  Couit,  and  a  verdict  shall  have  been  ob- 
tained authorizing  a  divorce.''  Before  1798  the  Legislature  bad 
unlimited  power  over  the  subject,  and  we  infer  that,  whether  the 
courts  possessed  jurisdiction  or  not  they  did  not  exercise  it.  By 
the  Constitution  the  initiatory  steps  towards  getting  a  divorce 
were  to  be  taken  before  the  courts ;  the  right  and  the  duty  oi first 
hearing  the  cause  were  devolved  upon  them,  and  the  Legislature 
was  inhibited  from  acting  at  aU  until  there  was  a  trial  and  verdict 
before  the  Superior  Court. 

.  2.  By  the  terms  of  the  Constitution,  the  legislative  will  was  in- 
tended to  be  restrained  in  its  action,  upon  such  divorce  causes  as 
thus  came  to  it  from  the  courts,  by  the  requirement,  that  there 
should  be  a  vote  of  two-thirds  of  each  branch  before  there  could 
]»  a  dissolution  of  the  mai-riage  contract.  That  is  to  say,  the  fiur 
trial  and  verdict  being  had,  it  was  competent,  (and  yet  not  obliga- 
tory,) for  the  Legislature  to  grant  divorces,  provided  therd  was 
in  favour  of  the  application  a  concurring  vote  of  two-thirds  of  botlb 
branches. 

3.  The  Constitution  intended  to  restrict  both  the  courts  and  the 
Legislature,  as  to  their  power  to  grant  divorces,  to  such  cases  as 
were  gi*an table  upon  legal  principles.  For  the  Legislature  is 
clothed  vrith  power  to  act  only^  when  there  has  been  in  the 
cases  brought  before  it,  ^fair  trial  and  a  verdict  rendered  upon  legal 
principles.  The  Constitution  declares  that  the  trial  shall  be  had, 
and  the  verdict  rendered,  upon  legal  principles,  and  before  the  Su^ 
periar  Court;  thus  making  that  court  the  judge  of  the  application 
of  those  principles  to  the  cases  brought  before  it.  I  only  remark, 
in  this  stage  of  this  discussion,  that  it  must  be  apparent  to  the  most 
careless  reader,  that  the  Constitution  of  1798  is  in  restraint  of  di- 
vorces ;  the  wise  framers  of  that  instrument  were  carefiil  to  hinder 
facility  in  their  procurement.  The  prohibitory  and  i*estraining  char- 
acter of  the  article,  the  fact  tliat  these  restraints  are  fundamental, 
and  beyond  the  reach  of  legislative  caprice  or  impulse,  go  a  great 
way  to  disprove  and  negative  the  inferences  which  the  counsel 
draws  in  favour  of  his  construction.  The  amended  Constitution  of 
1785,  in  a  few  brief  words,  divests  the  Legislature  of  all  jurisdio- 
tion  over  divorces,  and  casts  it  entire  upon  the  couits ;  by  the  fun- 
damental law  it  belongs  now  to  them,  and  cannot  belong  elsewhere. 
At  this  point  we  feel  authorized  in  saying,  not  only  that  the  Legis- 
lature  has  no  power  to  grant  divorces,  but,  until  the  Constitution  is 
amended,  has  no  power  to  say  upon  vili^V.  principles  they  shall  be 
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granted  by  the  courts.  For  the  Constitution  of- 1835  not  only  vests 
the  whole  jurisdiction  over  divorces  in  the  courts,  but  ordains  di6 
principles  upon  which  they  shall  be  granted.  The  language  of  the 
amendment  of  1835  is  peculiar.  "Divorces  shall  be  final  and  con- 
clusive, &c.;"  there  is  no  formal  investing  of  the  court  with  the 
jurisdiction,  but  it  is  conferred  obliquely.  The  Superior  Court  can 
alone  impanel  a  special  jury,  and  divorces  are  final  and  conclusive 
only  when  there  are  two  concurring  verdicts  of  special  juries;  the 
Superior  Courts  can  alone,  therefore,  try  them.  The  Constitution 
ordains  that  divorces  shall  be  final  and  conclusive  upon  there  being 
two  concurring  verdicts ;  we  infer,  necessarily  therefore,  that  no 
divorce  obtained  otherwise  will  be  final  and  conclusive.  Ex 
pressio  umus  est  exclusio  alterius.  And  if,  as  we  have  stated, 
and  expect  to  show,  the  Constitution  has  also  ordained  the  prin* 
ciples  of  law  upon  which  they  can  alone  bo  gi'anted,  then  the 
Legislature  has  no  power,  until  the  Constitution  is  amended,  to  e^. 
tablish  any  other  principles  upon  which  to  grant  them.  The  most 
material  thing  to  be  noted  in  the  Constitution  bf  1835,  is  this;  the 
restraint  upon  the  granting  of  divorces,  which  by  the  Constitution 
of  1796  limited  both  the  courts  and  the  Legislature  to  the  power 
to  grant  them  upon  legal  principles,  is  preserved  in  it.  No  con- 
struction which  can  be  given  to  the  Constitution  will  make  a  di- 
vorce final  and  conclusive  which  is  not  granted  upon  legal  prim- 
ciples. 

It  is  scarcely  necessary  to  inquire  into  tlie  reasons  which  induced 
the  Legislature  to  divest  themselves  of  all  power  over  this  subject. 
The  preamble  to  the  act  amendatory  of  the  Constitution  recites 
some  of  the  reasons ;  such  as  the  annoyance  of  the  Legislature  bj 
reason  of  the  Jrequent,  numerous  and  repeated  applications  for  di- 
vorces; the  expense  attending  on  these  applications,  and  the  un- 
necessary swelling  the  laws  and  joumalsj  ifc.  Now,  the  reasons  of 
a  law,  which  are  put  forth  in  a  preamble  to  meet  the  public  eye, 
are  not  always  the  only,  or  the  true  reasons — they  are  not  in  this 
ease;  the  amendment  of  1835  had  its  origin,  I  have  no  doabt^ 
in  a  conviction  upon  the  minds  of  prudent  and  discerning  men^ 
that  divorces  under  the  Constitution  cS  1798  were  alarmingly  fre- 
quent; that  this  was  owing  to  the  fact,  that  the  responsibility 
being  divided  between  the  Courts  and  the  Legislature,  was  felt  by 
neither;  and  that  if  the  responsibility  of  finding  the  facts  was  east 
upon  spectal  juries,  and  of  administering  the  law  u\Kmtbia 
dtroiroes  would  be  of  rare  occurrence,  and  aoc\«Vf  \i«  iMtJ^ 
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legalised  process  of  demoralization.     Under  the  old  sytstem,  the 
courts  but  rarely  seem  to  have  felt,  that  they  had  any  thing  to  do 
with  the  trial  of  a  divorce  cause,  other  than  to  subserve  the  hum- 
ble purpose  of  an  automaton  agent  in  the  hands  of  lawyers  to 
present  their  cases  to  the  juries.     Believing  that  the  Legislatoie, 
whether  for  good  or  evil,  had  made  the  juries  the  sole  arbiters  of 
the  law  and  the  facts,  they  could  of  course  feel  no  responsibility 
about  the  matter,  and  the  conseqifence  was,  as  all  men  know  who 
know  any  thing  of  our  courts  of  justice,  that  divorces  were  had 
with  flagrant  facility;  that  some  were  refused  which  ought  to  have 
been  allowed,  and  hundreds  were  granted  which  ought  to  have  been 
refused;  and  that  the  event  of  a  divorce  cause  depended  more  upon 
the  fact  whether  it  was  defended  or  not,  and  if  defended,  upon  the 
2eal  and  ability  of  counsel,  than  upon  any  thing  else.     Nor  Was  ^e 
4MUie  essentially  different   when  it   came  before  the  Legislature. 
The  Legislature,  taking  it  for  granted  that  the  courts  had  settled 
all  the  legal  principles  involved  in  the  majority  of  cases,  with  ready 
acquiescence  affirmed  the  judgment  of  the  court  and  divorced  the 
parties.     The  wealth  and  standing  of  parties,  their  political  and 
social  relations,  or,  perhaps,  the  personal  beauty  and  address  of  a 
female  libellant,  controlled,  in  many  cases,  the  action  of  the  Legis- 
lature.   As  proof  that  tliis  picture  is  ti'uthful,  take  the  facts  stated 
by  Mr.  Prince.     Two  hundred  and  ninety-one  persons  were  di- 
vorced in  Georgia  from  1798  to  1835,  a  period  of  thirty-seven 
years,  averaging  from  1800  to  1810,  four  per  annum;  from  1810 
to  1820,  eight;  from   1820  to   1830,  eighteen,  and  from  1880  to 
1835,  twenty-eight.     Hov*r  fearful  was  the  ratio  of  increase !  Well 
might  the  patriot,  the  Christian,  and  the  moralist,  look  about  him 
for  some  device  to  stay  this  swelling  tide  of  demoralization.     The 
facts  stated  prove  one  of  two  things  in  con  test  ably,  either  that  I  am 
right  and  divorces  were  granted  for  any  and  all  causes,  or  society  in 
Georgia  was  deplorably  rude  and  licentious.     The  latter  cannot 
be,  for  take  the  mass  of  the  population  of  the  two  States,  and  so- 
ciety in  Georgia,  during  that  period,  was  as  refined  and  as  mond 
as  in  South  Carolina,  where,  to  her  unfading  honour,  a  divorce  has 
not  been  granted  since  the  revolution.     To  remedy  a  state  of  things 
BO  discreditable  to  the  State,  and  so  alarming  to  the  security  of  every 
social  interest,  the  amendment  of  1835, 1  think,  was  passed.     But 
it  is  said  that  the  new  mode  of  granting  divorces  has  not  remedied 
the  evil;  that  divorces  are  as  frequent  under  the  new  as  under  tiis 
old  Constitution.   This  is,  we  adimX,  to  ^  ^to^x  e^iLteut  true,  and  tbs 
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reason  is  obvious.  It  is  owing  to  a  wrong  construction  of  the  Conr 
stitntion— to  that  construction  which  has  been  contended  for  be- 
fore this  Court — to  a  construction  yielded  to  for  the  most  parrbj 
the  courts,  which,  discarding  all  legal  principles,  submits  die  wIk^ 
question  to  the  juries.  Under  this  construction  the  right  of  being 
divorced  has  been  subjected  to  no  legal  tests,  the  matrimonial  con- 
tract has  been  hedged  in  by  no  rules  of  law;  the  juries,  withocit 
landmarks  to  guide  them,  have  been  clothed  with  plenary  powers; 
have  been  subrogated  to  the  omnipotence  of  the  British  Parliament^ 
or  of  the  Legislature,  before  the  Constitution  of  1798.  This  cob* 
struction  is,  in  our  humble  opinion,  wrong;  we  think  that  ikm 
Legislature,  in  the  Constitution  of  1835,  intended  to  confine  divoreoi 
to'eauses  ascertained  by  the  law,  of  force  when  it  was  adopted; 
that  the  judges  in  this,  as  in  all  other  civil  causes,  riiould  pn^ 
nounoe  the  law;  and  that  the  juries  should,  under  the  law  as  ad- 
ministered to  them,  by  their  verdicts  find  the  facts.  By  the  woidft 
ef  the  Constitution  divorces  are  to  be  final,  when  two  concnrriag 
verdicts  are  rendered  upon  legal  principles.  It  is  not  to  be  doubted 
but  that  it  was  intended  that  legal  principles  should  control  the  ver- 
dicts. Who,  then,  is  to  judge  of  these  principles  ?  Is  it  fiiir  to  in- 
fer, from  general  words,  a  power  in  the  jury  which  they  do  nol 
possess  in  any  other  analagous  cases  t  is  it  fair  to  infer  it,  in  di- 
rect opposition  to  the  object  and  interest  of  having  a^  Judge  at  all  t 
that  object  and  interest,  in  all  civilized  communities,  being  to  ad- 
minister the  law — is  it  fair  to  infer  it,  in  the  teeth  of  every  de- 
ment which  constitutes  our  judicial  organization]  is  it  reason- 
able, by  implication,  to  invest  the  jury  with  a  power  which  is  fiir- 
•ign  to  the  object  and  end  of  impaneling  a  jury  at  all?  that  oljeel 
and  end,  in  all  civil  csises,  being  to  pass  upon  and  find  the  fitcts— 
is  it  reasonable  to  presume  that  the  Legislature  intended  to  make 
the  highest  judicial  functionary  then  known  to  the  ConstitatioB, 
the  unthinking,  irresponsible  conduit,  by  which  facts  were  to  be 
communicated  to  the  jury  1  or  that  the  imposing  array  of  the  cowit 
should  become  the  convenient  machinery  for  recording  the  verdicta 
of  its  juries  1  Pitiful,  indeed,  are  learned  and  salaried  judges,  if 
they  are  made  to  subserve  such  an  end,  and  no  more.  Either  dM 
juries  are  made  the  sole  judges  of  the  expediency  of  granting  a 
divorce  in  every  case,  without  law,  or  else  the  judg^es,  as  in  other 
cases,  must  administer  the  law;  for  by  no  canon  of  coi 
that  I  have  seen  or  heard  of,  can  judicial  functions  be  infiaEtnA.1 
a  general  aathority,  to  a  jury  to  fiiii  a  ^eidkx.    ^<^  ooadBa' 
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the  juries  were  not  clothed  with  a  discretion  to  grant  divorces 
without  law,  from  the  unreasonableness  and  impolicy  of  such  agrani^ 
smd  because  in  no  civilized  country  is  there  a  precedent  for  it.  Wo 
know  of  no  jury,  commission,  board,  or  body  corporate,  in  any  of 
die  States  of  Europe  or  America,  clothed  with  a  power  to  grant 
divorces  ad  libitum.  Even  the  sovereign  omnipotence  of  the  Britiah 
Parliament,  in  this  regard,  is,  by  its  own  concession,  veiled  by  cer- 
tain time-honoured  usages.  For  example,  according  to  the  usag-es 
of  Parliament,  it  will  not  grant  a  divorce  a  vinculo  for  adultery, 
ttntil  the  applicant  has  been  divorced  by  the  Eclesiaatical  Courts  a 
memsa,  and  until  evidence  is  furnished  that  he  has  sued  the  seducer 
Inr   damages  and  obtained  judgment,  or  sufficient  reasons  are 

;..         gnren  why  such  suit  was  not  instituted  and  judgment  obtained.  Seo 

S":-^     »ote  to  1  Chit,  Black,  t,p,  355, 

And  although,  in  France,  divorces  by  the  Napoleon  Code  may 
be  granted  witbout  cause,  upon  mutual  consent  merely,  yet  the  ap- 
plication must  be  made  to  a  judicial  tribunal,  and  the  consent  is 
subjected  to  constraints,  which  create  great  and  serious  checks  upon 
ifB  abuse.     See  Code  Napoleon,  No,  233,  275  to  297. 

Marriage  is  a  civil  contract.  In  what  civilized  regioti  of  the 
globe  ape  the  rights  of  parties  to  a  contract -submitted  to  the  dis' 
eretian  of  a  jury  ]  where  are  not  contracts  protected  by  law  I 
la  England,  in  France,  in  America,  at  Rome,  ^t  Athens,  the  genius 
and  learning  of  man  have  been  tasked  to  the  utmost  to  sul^jeet 
contracts  to  strict  and  specific  legal  rule;  and  why  should  the 
marriage  contract  be  an  exception  1  why* should  that  be  outlaw* 
ed^  and  the  rights  of  husband  and  wife,  parent  and  child,  in  vitaHy 
important  particulars,  be  set  afloat  upon  the  tumultuous  ocean  of 
popular  discretion?  Do  we,  living  in  the  light  of  the  highest 
eilrilization,  in  the  land  of  bibles,  domestic  homes,  and  every  sooial 
charity,  and  beneath  institutions  both  fi'ee  and  benignant,  do  we 
esteem  less  reverently,  and  regard  with  less  sanctity,  the  marriagie 
eoatract  than  did  our  fathers  of  an  earlier  and  darker  age  1  Uiaa 
did  those  States  who  knew  not  either  God  or  liberty  ?  In  my  view 
of  this  subject,  the  Family  is  the  foundation  of  the  State,  Upon 
the  intangible  sanctity,  and  almost  indissoluble  integrity  of  the 
marriage  contract,  depend  the  character  and  happiness  of  our  pop- 
ulation, the  perpetuity  of  our  institutions,  the  peace  of  our  homes* 
and  all  the  charities  of  social  life.  If  any  thing  ought  to  be  under 
the  p2x>tection  of  the  law,  surely  this  contract  ought  to  be.  The 
bmppineBs  of  married  life  depends  Nerj  xaMOo.  w^ou  the  idea  of  die 
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indiBsoluble  character  of  the  relation,  and  I  am  well  assured  that  legal 
&cility  in  dissolving  it  is  the  source  of  strife,  bickering,  ci-ime  and 
misery.  The  men  of  1835,  therefore,  I  conclude,  did  not,  because 
of  the  unreasonableness,  absurdity  and  unprecedented  character  of 
the  thing,  intend  to  confer  upon  the  juries  a  perfect  discretionary 
power  over  this  subject  Such  a  grant  of  power  would  be  in  har- 
mony with  the  lax  morality,  the  polygamy  and  political  despotism, 
of  oriental  paganism,  rather  than  the  intelligence,  viitue  and  reli- 
gion of  Georgia.  It  has  been  urged  that  our  special  juries  ai^  a 
safe  depository  of  such  a  power,  on  account  of  their  virtue  and  in* 
telligrence.  We  admit,  with  pride  and  pleasure,  the  viitue  and  in- 
telligence of  this  most  valuable  class  of  the  people,  yet  we  vejitf 
iSttej  are  men,  uneducated  in  the  law,  Kable  to  err,  susceptible  of 
impulse,  of  passion  and  of  prejudice,  and  therefore  not  to  \m 
charged  with  a  discretion,  which  we  venture  to  say,  in  no  analo* 
gous  case,  belongs  to  any  department,  or  all  the  departments,  of 
the  government  The  same  power  was  claimed  fbr  the  jury  under 
the  Constitution  of  1798,  in  the  interlocutory  action  of  the  court 
upon  divorce  cases;  and  a  legislative  construction  of  that  consti- 
tution, as  to  the  duty  of  the  jury,  is  found  in  the  act  of  1802,  which 
defines  the  verdict  That  act  declares,  that  the  verdict  shall  be  in  the 
words  following,  to  wit :  *'  We  find  that  sufficient  ^o^  have  beea 
referred  to  our  consideration  to  authorize  a  total  divorce,  that  is  to  say 
a  divorce  a  vinculo  nuUnnumu,uT^n  legal  principles,  between  the  par- 
ties in  this  case."  The  inference  to  be  drawn  from  the  form  of  this 
verdict  is,  that  divorce  causes  were  to  be  tried  upon  legal  principler,, 
and  that  what  was  referred  to  the  jury  were  the  proofs,  and  no^ng^ 
else.  What  does  the  verdict  find  ?  why  that  mfficient  proof  %  have 
been  suhmiUed  to  the  jury  to  authorize  the  divorce ;  that  is,  to 
paraphrase  the  verdict,  it  means  this,  "we,  the  jury,  find,  according: 
to  the  law  given  to  us  in  charge,  that  the  facts  are  sufficiendy* 
proven  to  authorize  the  divorce."  Upon  any  view  of  the  Constita>- 
tion  of  1798,  or  of  that  of  1835,  we  can  come  to  no  conclusion  but 
this,  that  the  law  was  referred  to  the  court  and  the  facts  to  the 
jury. 

The  inquiry  to  which  we  now  address  ourselves  is,  tohat  are  the 
l^dl  prmdpUt  referred  to  in  the  comtittUion,  upon  which  divorcee  are 
to  he  granted  t    We  think  the  legal  principles  referred  to  are  those      ' 
prindples  of  law,  upon  the  subject  of  divorces,  which  were  of 
force  in  1798,  when  the  old  Constitution  was  adopted*  "'^irVAXmvr 
Uiejr  wen  in  1798  they  were  tbe  Buns  m  l%^5^ifx\y^c«i««a«MM. 
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two  periods  there  was  no  legislation  declaring  the  law  of  dirorce. 
Indeed,  if  there  had  been,  such  legislation,  if  in  conflict  with  the 
law  as  of  force  in  1798,  would  have  been  unconstitutional;  be- 
cause, as  we  hold,  the  Constitution  adopted,  and  made  part  and 
parcel*  of  itself,  of  that  law,  whatever  it  was.  In  the  provision  that 
divorces  should  not  be  granted  but  upon  legal  principlei,  the  frameiB 
of  the  constitution  could  not  have  contemplated  the  law  of  Fnuioe, 
or  of  Spain,  or  of  South  Carolina,  or  any  other  country,  but  the 
law  of  that  State  for  which  the  constitution  was  designed;  nor 
Gi^ald  they  have  contemplated  such  legal  principles  as  might  be 
established  by  the  Legislature  injuturo;  if  they  had,  they  would 
ktive  so  expressed  themselves.  The  language  of  the  Constitutioa 
k  limguage  of  present  efiectiveness ;  it  can  be  referred  by  no  rules 
of  grammar  or  of  legal  construction,  to  any  legal  principleey  ex- 
cept those  at  the  time  recognised  by  the  State  for  which  the  Coo- 
atitution  was  intended;  that  is  the  State  of  Greorgia. 

There  are  those  who  believe  that  the  words  legal  prme^siei,  in 
the  Constitution,  embrace  and  refer  to  the  law  and  custom  of  the 
Parliament  of  Great  Britain,  The  argument  of  such  persons  is 
as  follows :  Parliament,  at  the  adoption  of  our  Constitution,  in  its 
exercise  of  supreme  authority,  did,  and  had,  for  many  je^n,  grant- 
ed divorces  for  adultery;  the  repeated  exercise  of  the  power  had 
established  a  parliamentaiy  rule  or  principle ;  to  grant  divorces 
fer  adultery  was  a  law  of  Parliament,  and  the  legal  principles  of 
our  Constitution  refer  to  that  law  as  well  as  the  common  law.  This 
argument  is  entitled  to  notice,  only  on  account  of  the  respectabili^ 
of  tl|p  sources  from  which  it  has  occasionally  emanated.  We  can- 
not imagine,  in  the  first  place,  that  if  this  had  been  the  intention 
of  the  fi:amer8  of  the  Constitution,  that  they  would  have  left  that 
intention  to  be  ascertained  by  any  loose  and  latitudinary  construc- 
tion. In  this  country,  where  we  live  under  vnitten  constitutions, 
the  meaning  of  such  instruments  is  expressed  with  the  most  studied 
precision  and  the  most  transparent  perspicuity.  Our  charters  of 
liberty  leave  nothing  to  be  implied  which  can  be  expressed.  This 
is  necessary  in  order  to  prevent  the  encroachments  of  power, 
whether  executive,  legislative  or  judicial.  No  people  that  hare 
lived,  understood  this  necessity  half  so  well  as  the  people  of  this 
Union  and  of  this  State.  Can  it  be  possible,  that  in  this  case,  these 
rules  of  constitutional  legislation  were  overlooked,  and  that  the 
able  men  who  framed  the  Constitution  of  1798  and  1835,  design- 
ing a  thing  so  easy  of  prociae  e^^^xefftioii)  c^ould  have  left  it  gliiiii- 
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mering  so  obscurely  through  words  of  the  broadest  generafi^t 
Because,  therefore,  they  have  not  so  said,  we  think  they  did  not 
intend  to  refer  the  courts  to  any  law  of  Parliament. 

Ag^ain.  Doos  the  fact  that  Parliament  has  granted  dii^rces  finr 
adultery,  constitute  a  law,  or  a  principle  of  law!  Adultery,  as  a 
ground  fiir  total  divorce,  is  no  part  of  the  Ux  et  eomuetudo  ParUa- 
wumU;  a  law  which,  according  to  Lord  Coke,  "a&omM^M^^tksroiia, 
a  muUis  ignorata,  a  paud*  cQgniia.'*  The  law  and  custom  of  Par* 
Uament,  notwithstanding  what  Lord  Coke  says,  is  a  well  ascer- 
tained and  very  well  understood  system  of  rules;  the  Parliament 
itself  is  the  judge  of  that  law,  and  it  relates  to  its  own  forms  of 
proceeding,  the  elections,  returns  and  qualifications  of  its  members, 
the  maintenance  of  its  authority,  &c.  &c.  It  is  not  a  law  of  gen- 
eral obligation ;  particularly  has  it  no  reference  to  adultery  or  di* 
vorces.  The  assumed  Parliamentary  law  of  divorce  for  adultery 
does  not  belong  to  the  law  and  custom  of  Parliament;  if  it  did, 
then  there  might  be  the  shadow  of  plausibility,  and  no  more,  in  the 
idea  that  our  legal  prindplet  refbred  to  it;  because,  as  before 
stated,  the  law  and  custom  of  Parliament  is  a  system  of  principles 
or  rules. 

What,  then,  is  the  faet^  that  Parliament  did  for  years,  at  distant 
intervals,  grant  divorces  for  adultery  t  Why  the  exercise  in  par- 
ticular cases  of  a  discretion,  whidi  belongs  to  the  sovereign  au- 
thority of  the  British  Statet  not  a  permanent  rule,  not  an  en»* 
bodied  general  pzineiple,  but  aa  expression,  in  particular  cases,  of 
the  sovereign  wilL  There  is  noC^  there  never  has  been,  any  legal 
or  constitntional  obUgatioii  upon  Parliament  to  grant  divorces  for 
adultery  or  any  other  cause;  die  Parliament  has  power,  because 
it  is  the  sovereign  authori^  to  grant  them,  and  for  the  same  tea- 
son  to  refuse  them.  That  which  we  are,  therefore,  ifeked  to  con- 
fer upon  our  courts  and  juries,  la  the  unfettered,  unlimited,  db- 
cretion  of  the  incommunicable  sovereignty,  in  tins  particular,  of  €bm 
Brituih  Empire.  If  we  adopt  the  construction  which  I  am  now 
twisting,  we  give  to  the  courts  and  juries  in  Georgia  the  power  to 
grsnt  divorces  for  all  causes,  as  well  as  that  of  adultery,  because 
the  British  Parliament  has  Ae  power  to  grant  divorces  for  aO 
causes,  or  for  no  cause,  as  well  as  iBir  adultery. 

Again,  if  die  usage  of  the  British  Parliament  in  this  legtetd  is 
but  the  ezerdse  of  a  discretion,  as  we  beHeve,  then,  upon  the  argu* 
ment  bdng  reviewed,  the  finuners  of  the  constitution  ^bndL^Mfli 

victed  of  die  weakness,  in  die  very  attem]^  to  ^mat  %xk^ 
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powers  of  granting  divorces  in  Georgia,  of  having  clothed  the 
courts  with  a  power  absolutely  without  limit  or  restraint.  If,  when 
they  intend  to  limit  the  granting  of  divorces  to  legal  pnnciplei  they 
have  adopted  the  discretion  of  the  British  Parliament^  then  indeed, 
have  they  defeated  their  own  object. 

Nor  is  the  Constitution  to  be  considered  as  referring  to  prin- 
ciples of  law  which  quietly  repose  in  the  brains  of  learned  men. 
or  upon  the  pages  of  some  profound  commentary;  not  to  principles 
existing  in  possibility,  but  existing  in  feet — to  the  law  of  the  State 
prescribed  by  the  supreme  authority  in  the  State. 

What  was  the  law  of  divorce  prescribed  by  the  supreme  au- 
thority, and  offeree  in  Greorgia,  at  the  adoption  of  the  Constitutioa 
in  1798  ?  We  answer  the  Eclesiastical  or  Canon  Law  of  England; 
or  rather  that  branch  of  the  common  law  known  and  distinguished 
as  the  eclesiastical  law.  The  common  or  unwritten  law  of  Eng- 
land, consists  of  three  kinds,  to  wit,  general  customs,  particular 
customs,  and  certain  particular  laws,  which,  by  custom  are  adopted 
and  used  by  some  particular  courts  of  pretty  general  and  extensive 
j«uisdiction.  Of  the  latter  class  is  the  canon  or  eclesiastical  law, 
and  therefore  a  part  of  the  common  law  of  Great  Britain.  1  Black, 
Cam.  t.  p,  45,  55.  By  the  act  of  25th  February,  1784,  usually 
called  our  Adopting  Statute,  the  common  law  of  England,  and 
such  of  the  statute  laws  as  were  usually  in  force  in  the  Province  of 
Georgia  in  1776,  so  fer  as  they  were  not  contrary  to  the  constitu- 
tion, laws,  and  form  of  government  of  the  State,  as  established  in 
1784,  are  declared  to  be  in  full  force,  virtue  and  effect,  and  binding 
on  the  inhabitants  of  the  State  until  repealed,  amended,  or  other- 
wise altered  by  the  Legislature.  HatchkUSf  93,  94.  Thus  was 
the  common  law  of  Great  Britain  prescribed  by  the  supreme  au- 
thority of  the  State;  thus  was  it,  including  the  law  of  divorce, 
made  the  law  of  Georgia,  unless  it  was  contrary  to  the  constitution, 
laws,  and  form  of  government  established  in  1784.  We  believe 
that  the  common  law,  as  applicable  to  divorces,  was  not  contrary 
to  the  Constitution  and  form  of  government  of  this  State  as  they 
were  established  in  1784,  nor  to  the  laws  of  the  State  established  at 
that  time,  because  we  know  of  no  laws  passed  by  the  State  anterior 
to  1784,  upon  the  subject  of  divorces.  And  thus,  too,  stood  the 
law  of  divorce  in  Georgia  down  to  the  Constitution  in  1798;  for, 
as  we  have  before  stated,  we  have  searched  in  vain  for  any  legisla- 
tion upon  the  law  of  divorce  before  1798.  If  the  Legislature  had 
paaaed  laws  declaring  what  wo\]h\!d.\)Q  ^ood  cause  for  divorce,  at 
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Any  time  anterior  to  1798,  without  controveiBy  those  laws  would 
have  repealed  the  common  law,  and  the  legal  principles  mentioned 
in  the  Constitution  would  have  been  referable  to  them.  But  there 
were  no  such  laws  passed.  It  is  true  that,  before  1798,  the  Legisla- 
lature,  in  the  exercise  of  its  unrestricted  power,  did  grant  divorces 
upon  special  application,  and  by  acts  limited  in  their  effiect  to  the 
parties  in  each  case.  These  acts  do  not  even  exhibit  the  grounds 
upon  which  they  were  passed;  and  if  they  did,  could  they  be 
considered  as  a  declaration  of  legal  principles,  as  laws  of  general 
obligation  ]  We  think  not.  Each  divorce  was  a  special  exercise 
of  the  sovereign  power,  obligatory  upon  the  parties  and  upon  other 
citizens,  and  other  departments  of  the  Government,  only  bo&t  bb 
those  parties  were  concerned.  These  were,  in  character,  rather  of 
judicial  than  legislative  acts,  and  all  the  force  they  could  exert  was 
the  moral  force  of  precedents.  AH  these  remarks  apply  to  the 
state  of  the  law  upon  this  subject  down  to  the  amended  Constitu- 
tion  of  1835 ;  before  that  period  there  was  no  legislation  declaratory 
of  the  law  of  divorce;  there  were  divorces  granted,  and  there  were^ 
as  we  have  seen,  laws  passed  regulating  the  mode  of  proceeding, 
ice,  nothing  more.  If,  also,  the  common  law  had  been  repealed 
by  Provincial  legislation,  the  Provincial  laws  being  revived  by  the 
act  of  1784,  the  legal  principles  of  the  Constitution  would  be  refer- 
able to  such  divorce  laws  as  were  established  by  Provincial  legisla- 
tion. But  no  such  Provincial  law  or  laws  have  come  down  to  us. 
If  there  were  any  such,  they  are  too  deeply  buried  beneath  the  de- 
posits of  time  for  our  power  of  revelation.  We  think  there  were 
none,  or  else  they  would  have  been,  long  ere  this,  exposed  to  the 
light.  Many  Provincial  laws  have  been  preserved,  and  some  re- 
vived by  special  acts,  but  no  divorce  laws.  It  is  barely  po^ble 
that  a  diligent  search  into  the  Colonial  records,  preserved  in  Eng- 
land, but  not  accessible  to  this  Court,  might  convict  us  of  error; 
but,  with  the  lights  before  us,  it  is  our  judgment  that  the  legal  prin- 
ciples mentioned  in  the  Constitution  of  1798,  in  the  amended  Con- 
stitution of  1835,  and  in  the  act  of  1802,  prescribmg  the  form  of 
the  verdict  in  divorce  cases,  are  the  principles  or  rules  of  the  com- 
mon law,  as  received  and  understood  in  England  on  the  14th  day 
of  May,  1776. 

t 

An  argument  against  this  conclusion  is  sought  to  ba 
from  the  3d  section  of  the  Act  of  1806.     That  sectioii 
the  improper  or  criminal  conduct  of  the  party  against 
Torce  a  vinculo,  may  be  granted,  and  ptotvBlq^i^iix 
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tttaniage  is  declared  Toid  fin*  sach  causes  existing  h^mt  tke 
riage,  as  are  recogpnsed  by  tJie  Eclesiasdcal  Couits,  die  pardes 
may  marry  again,  &c."  The  inference  is  drawn,  from  the  words 
and  provisions  of  this  section,  that  the  Legislatore  beiieyed  liiat 
total  diyorces  might  be  granted  in  Georgia  fi>r  causes  sapenrenient, 
and  therefinre  for  causes  not  recognised  at  common  law;  and  tiiat 
this  act  is  a  constraction  of  the  meaning  of  the  wotds  hgalpfim 
dpleif  denying  its  reference  to  the  common  law.  We  admit  tiiat 
it  is  a  fidr  inference,  from  the  terms  and  provisions  of  this  act,  tiiat 
the  Legislature  believed  that  divorces  might  be  granted  in  Georgia 
fiyr  causes  supervenient,  and  therefore  for  causes  not  recognised  at 
eonmion  law.  But  this  clause  enadi  nothing  as  to  what  are  or 
are  not  causes  for  a  divorce,  and  this  Court  does  not  hold  itself 
bound  by  a  legislative  interpretation  of  the  Constitution,  drawn 
collaterally  and  by  implication  from  legislative  acts;  we  most 
judge  of  that  instrument  for  ourselves ;  and  if  this  section  were 
viewed,  for  the  purposes  of  the  argument,  as  an  enactment  defining 
causes  of  divorce,  this  Court  would  still  be  compelled  to  pronounce 
upon  its  constitutionality ;  and  il(  as  we  have  decided,  die  Conati^ 
ludon  has  ordained  and  stereotyped  the  commoo  law,  and  die 
•ection  was  found  in  conflict  vrith  it,  we  would  pronounce  it  ubf- 
coQsdtudonaL  And  why  should  not  die  fiimera  of  the  Constitutioa 
be  considered  as  reforing  to  die  common  lawt  Whilst,  as  we 
shall  more  fully  explain,  we  think  the  common  law,  as  to  dKvoreas!, 
ought  to  be  changed,  and  we  trust  triH  be  changed,  in  one  parties* 
lar  at  least,  as  soon  as  the  Constitudon  can  be  amended,  yea  wa 
can  see  strong  reasons  why  our  Fathers  should  be  wiSing  to  en* 
grafb  it  upon  the  fundamental  law  of  the  State.  The  common 
la^^eclares  for  what  causes  die  marriage  contract  may  be  totally 
animlled,  and  these  causes  are  derived  from  the  idea  of  die 
Church,  that  marriage  is  a  sacrament;  yet  the  canon  law 
received  and  engrafled  upon  the  common  law  recognised  by  Par- 
liament, and  acquiesced  in  and  approved  by  the  Protestant  Church. 
It  was  commended  to  the  framers  of  our  Constitution  in  this,  that 
it  was  the  law  of  die  Father-land — the  most  enlightened  State  of 
Christendom  ^-because  it  was  sancdfied  by  ancestral  associadons, 
and  was  proved  to  be  adapted  to  the  genius  and  habits  of  thefteeet 
people,  next  to  our  own  people,  on  earth.  If  the  hearths  and  the 
altars,  and  the  constitution  of  England,  were  found,  by  her  fadiers 
ami  her  divines,  and  her  btatesmen,  to  be,  for  many  centuries,  safe 
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finder  the  common  law  of  divorce,  well  might  our  own  sages  be- 
lieve it  to  be  adapted  to  the  people  and  the  institutions  of  Georgia. 

Let  us  briefly  inquire  now,  what  are  the  provisions  of  the  com- 
mon law  in  relation  to  divorce.  "Divorces  are  either  such  as 
dissolve  a  vinculo  matrinumii,  and  set  the  parties  at  liberty,  so  that 
they  may  marry  when  they  please  afien/^trds,  or  such  as  separata 
a  meiua  ei  tkaro,  from  bed  and  board  only;  in  which  last  case  the 
marriage  continues  in  force,  so  that  if  either  of  them  marry,  such 
other  marriage  is  void."  Bacan^s  Abr,  vol.  5,  title  E,  Marriage 
4md  Divorce;  1  Black.  Com.  353;  Com.  Dig.  Baron  9f  Feme, 
c.  1.  The  only  grounds  recognised  by  the  canon  and  common 
law  for  a  total  divorce,  are,  pre-contract,  consanguinity  or  relation 
by  blood,  affinity  or  relation  by  marriage,  and  corporeal  infirmity.. 
These  do  not  make  the  contract  void  ipso  factor  but  voidable  by 
aentence  of  the  Eclesiastical  Courts;  and  are  either  grounded  upon 
tfie  express  words  of  the  divine  law,  or  aro  consequences  plainly 
deduceaUe  from  tfaem.  1  Black,  Com.  146;  Bacon*$  Abr.  tide  B, 
Marriagt  and  Divorce;  Coke  Lit.  235;  Moor,  225;  2  Leon  169; 
PysTy  178;  PL  40.  These  causes,  in  order  to  set  aside  the  mai^ 
riage  contract,  most  exist  at  the  time  of  making  it.  The  corporeal 
infirmity,  for  wUch  a  total  divorce  may  be  granted,  is  called  in  the 
booki  impotence,  or  frigidity.  As  the  pro-creation  of  chtMren  m 
one  of  tlie  prime  objects  of  die  marriage  contract,  a  natural  W- 
pocence  to  fbUl  its  end,  existing  at  the  time  of  entering  into,  inB 
wmA  it  Bacon  Air.  Ode  Marriage  and  Divorce^  A  and  E.  And 
tliese  are,  according  to  the  view  that  we  bave  taken  of  the  Consti- 
tution and  laws  of  Gfeorgia,  die  causes,  and  the  only  causes — the 
kgai  principlei — for  and  by  which  a  divorce,  a  vimmlo  matrimomi, 
can  be  granted  in  this  State. 

In  England,  the  marriage  contract  can  be  annulled  for  causes 
arising  after  it  is  made,  by  no  power  save  that  of  Parliament*  in 
Georgia,  by  no  power  whatever,  the  Constitution  having  divested 
the  Legislature  of  all  power  over  it 

Partial  divorces,  that  is  a  mensa  et  thoro,  are  allowed  by  the  \2.} 
common  law  when  the  marriage  is  just  and  laWful  ab  initio,  and 
therefore  the  law  is  tender  of  dissolving  of  it ;  but,  still  it  becomes 
expedient  to  separate  the  parties  for  supervenient  causes,  wfaida 
make  it  improper  or  impossible  for  thom  to  live  together.   Pailtt^ 
divorces  are  not  fovoured  by  the  law,  for  facility  in  their  predMH 
ment  tends  to  Ucentionsnoss,  and  to  the  serious  iujoorj  dl  4lij^||i 
Tlie  benefits  to  children,  which  result  from  t^e  ^ysaflN  « 
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conjugal  fidelity,  of  domestic  happiness,  and  of  early  moral,  and! 
intellectual  culture,  are  lost  by  the  separation  of  parents.  Sepam- 
lion  is  always  a  reproach  to  one,  very  often  a  reproach  to  both 
parties,  which  is  visited  with  cruel  severity  upon  their  unoffending' 
of&pring.  Blackstone  says  that  intolerable  ill  temper  is  caase  for 
a  partial  divorce;  according,  however,  to  better  authority,  it  is 
not  1  Black.  354.  There  are  only  two  causes  known  to  the 
common  law  for  divorces  a  mensa^  to  wit,  adultery  and  cruel  treat- 
ment. They  are  allowed  propter  savitiam  out  aduUermm,  And 
where  there  is  a  separation  for  such  a  cause,  and  the  parties  come 
together  again,  the  same  cause  cannot  be  revived.  Evam  vs. 
Evam,  1  Haggard  R.  36;  11  Ves.  Jr.  532;  2  Kent,  125;  Bacom's 
Ahr.  Tide  Marriage  and  Divorce,  E.  In  determining  what  is  taetitia 
by  the  Eclesiasdcal  Law,  it  has  been  adjudged  to  be  necessary 
that  there  should  be  a  reasonable  apprehension  of  bodily  hurt ; 
the  causes  must  be  grave  and  weighty,  and  show  a  state  of  per- 
sonal danger,  incompatible  with  the  duties  of  married  life ;  mere 
austerity  of  temper,  petulance  of  manners,  rudeness  of  langruage, 
a  want  of  civil  attention,  even  occasional  sallies  of  passion,  if  they 
do  not  threaten  bodily  harm,  do  not  amount  to  the  cruelty  against 
which  the  law  can  relieve.  Against  all  these  the  wife  is  commend- 
ed to  the  potent,  but  not  always  availing  law  of  kindness;  or,  as 
Chancellor  Kent  has  it,  *'  the  wife  must  disarm  such  a  disposition 
in  the  husband  by  the  weapons  of  kindness."  Weapons  which 
imbdue  the  generous,  the  just  and  the  brave,  but  which  are  im- 
potent when  turned  against  the  cowardly,  the  selfish,  and  the 
brutal.  See  the  learned  opinion  of  Sir  William  Scott,  in  Evam  vs. 
EvoM,  1  Haggard's  i^.  36;  2  Kent,  125. 

In  England,  cruelty  and  adulteiy  aro  good  causes  for  a  partial 
divorce,  at  the  instance  of  either  paity.  1  Haggard^ s  dmi.  R, 
409.  And  the  terms  of  the  separation  are  within  the  discretion  of 
the  Court,  who  will  also  make  suitable  provision  for  the  wife 
and  children.  Such  is  the  coraraon  law  upon  this  branch  of  our 
subject  In  the  States  of  our  Union  the  causes  recognised  fqr 
granting  divorcsv  a  mensa  aro  various.  The  English  law  is  the 
rule  in  Greorgia;  and  it  is  certainly  to  be  commended  for  its  cau- 
tious and  conservative  tendencies.  It  seems  to  be,  and  vrith  good 
reason,  loth  to  throw  the  parties  back  upon  society,  in  the  "  unde» 
fined  and  dangerous  character  of  a  wife  without  a  husband*  and  a 
husband  without  a  wife." 
At  the  hearing  of  the  case  ixoy<  \>e£oie  \Uj&  Couit^  the  plaintiffin 
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error  argued  the  question  only  in  reference  to  a  total  divorce,  ill 
fact  disclaiming  any  desire  for  a  partial  divorce ;  the  judgment  of 
die  Court  was,  therefore,  made  up  upon  the  main  question  only. 
When,  however,  it  was  pronounced,  the  plaintiflPs  counsel  asked 
die  opinion  of  the  Court  upon  his  right  to  a  partial  divorce  upon 
the  ground  taken  in  the  libel,  to  wit,  abandonment  by  the  wife. 
Being  compelled  thus  to  give  some  direction  to  the  case,  without 
argument  and  without  opportunity  for  investigation,  Judges  War- 
ner and  Nisbet,  (Judge  Lumpkin  not  being  at  that  time  present, 
although  present  at  the  hearing,  and  uniting  in  .the  judgment  of 
the  Court  as  pronounced,)  thought  it  safe  to  send  the  case  back, 
with  instrucdons,  that  the  separation,  and  the  circumstances  attend* 
ing  it,  be  submitted  to  the  jury  for  dieir  consideration,  with  a  view 
mainly  to  a  more  mature  consideradon  of  the  point  of  law.  That 
act  is  not,  therefore,  to  be  taken  as  a  rule  to  be  observed  in  future, 
for  we  are  fully  satisfied  diat  deserdon,  or  abandonment  by  the 
wife,  is  not  a  good  cause  at  common  law,  and  in  Georgia,  for  a 
pardal  divorce. 

In  reviewing  the  history  of  divorces,  it  is  obvious  that  there  has 
been,  from  Moses  to  Christ  among  th^Jews,  and  from  the  savage 
to  the  civilized  state  in  all  nations,  a  progressively  increasing  rever- 
ence for  the  married  state,  and  a  gradually  narrowing  rule  for  dm 
disBoludon  of  the  marriage  contract  Moses'  hill  of  ddwrcemmi 
was  easily  had;  'reasons  why  it  was  so  may  be  found  in  th6  dien 
comparadvely  infant  state  of  the  world,  in  the  peculiar  economy  of 
die  peculiar  people  over  which  he  was  called  to  role,  in  die 
stringent  severity  of  the  Mosaic  Law  in  reladon  to  all  die  decenciea 
and  proprieties  of  family  life,  (which  no  doubt  restrained  die  abuse 
of  the  right  of  divorcement,)  and  in  die  hard$tets  of  the  hearti  of  the 
people.  I  have  not  time,  if  it  were  proper,  to  trace  diese  reasons 
in  detaiL  In  all  Eastern  countries,  because  of  the  toleradon 
of  polygamy,  and  the  consequent  low  estimate  of  die  marriage 
contract,  divorces  are  frequent,  being  allowed  for  slight  causes ;  a^ 
as  a  consequence,  a  deplorable  laxity,  if  not  licentiousness  of  morals^ 
prevails.  In  the  Pagan  States  of  G^reece  and  Rome,  the  rule  was 
as  lenient  and  loose  as  among  the  ancient  Jews ;  yet  it  is  pleasant 
to  see  how  the  abuse  of  it,  particularly  at  Rome  during  the  Re- 
public, was  restrained  by  experience  of  the  value  of  die  domeede 
relationa.  No  character,  which  antiquity  affords,  is  mora  siniplf  ■ 
grand  and  beaatiful  than  that  of  the  Roman  nation*  TbiK%^ito^ 
moral  saUiiniqr  in  die  modier  of  die  Qracc^  Vii^Q^^ 
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nia,  Lucretia,  and  all  of  that  class.  The  estimadoii  in  which  the 
Roman  matron  was  held,  is  proof  of  the  populai'  reverence  of  tho 
connubial  state.  Indeed  we  know,  as  a  mere  matter  of  historical 
truth*  that  in  the  earlier  and  best  days  of  that  renowned  Common- 
wealth, notwithstanding  the  facility  of  getting  divorces,  (the  hus- 
band having  in  fact  the  freedom  of  divorce,)  there  were  very  few. 
The  Republic  had  subsisted  five  hundred  years  befi>rea  single  case 
had  occurred.  And  in  the  days  of  Augustus,  when  social  degener- 
acy had  seized  the  State,  Horace  gives  the  following  beautiful  ex- 
position of  the  popular  feeling  in  relation  to  the  value  of  the  oiar- 
riage  union : 

*'  Felices  ter  et  aznplius 

Qaos  irrupta  tenet  copula  *,  nee  malis 

Dhml^ufl  querimoniifl, 

Suprema  citius  Bolvet  amor  die.*' — Lib.  1,  Cmr,  13. 

Thrice  blessed  are  they  whom  an  indissoluble  union  joins,  and 

whose  love,  sundered  by  no  discordant  jars,  shall  not  cease  until 

the  end  of  life.     StiU  it  is  not  to  be  questioned,  that  during  die 

most  refined  periods  of  Roman  history,  such  maxims  as  **main' 

mtmia  deberU  esse  libera^**  (according  to  the  Civil  Code,)  visited  upon 

society-  the  most  baneful  curses. 

In  the  Catholic  countries  of  Europe  divorces  are  not  allowed  fijr 

any  supervenient  cause,  except  in  France.     The  revolution  in 

F^hance  repudiated,  with  the  ^ble,  the  sanctity  of  the  marriage 

contract  altogether;  and  the  natural  consequence  was  six  thoiiMiid 

divorces,  in  Paris  alone,  in  a  little  more  than  two  yean.    The  Nei- 

poleon  Code  allows  divorces  for  adultery  and  grievous  injaziea  and 

other  causes,  and  also  vnthout  cause,  upon  consent  of  partiee,    Bj 

the  laws  of  HoUand,  adultery  and  majicious  desertion  are  the  only 

allowable  causes  of  total  divorce.    The  result  is,  diat  no  vdiere  a 

Europe  do  the  domestic  virtues  more  abound.    In  New  Toik 

adukery,  under  cautious  restrictions,  is  the  only  cause  for  local  di* 

vorce;  whilst  in  mpst  of  the  other  States  vnUul  desertion,  intoler- 

aUe  iU  usage,  unheard  of  absence,  habitual  drunkenueas,  or  some 

of  them,  in  addition  to  adultery,  will  authorize  a  divorce  a  vimctda^. 

In  relation  to  these  numerous  causes  of  divorce  Chancellor  Kes^ 

makes  these  remarks:  *'  It  is  very  questionable  whether  the  fiieili^ 

vnth  which  divorces  can  be  procured  in  some  of  the  States  be  not 

productive  of  more  evil  than  good.    It  is  doubtful  wh^her  even 

divorces  for  adultery  do  not  lead  to  much  firaud  and  corruption." 

Such  ia  the  opinion  of  one  of  the  calmest,  purest,  greatest  men  of 

tbiB  age;  inatructed  by  many  yeaxa  oi  yiuikM  ^x^^enca 
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Bat  the  reasons  against  polyg^amy,  and  against  diyorce,  mm 
traced  to  the  creation  of  man.  This  creation  was  dual  and  sexual ; 
two,  and  only  two,  one  male  and  one  female,  wedded  in  thi 
bowers  of  Paradise,  Grod  himself  declaring  the  union;  and  what 
Qod  has  joined  together  let  not  man  put  asunder.  Such  are  ihm 
teachings  of  him  who  spake  as  never  man  spake.  When  Chrkt 
came,  the  Jewish  divorce  law,  and  also  the  speculations  of  heathen 
philosophers,  were  repealed  upon  Divine  authority — He  taught^ 
that  for  only  one  cause  should  the  marriage  contract  be  annulled, 
and  that  is  aduUery,    Matthew  19th,  3  to  12. 

So  various  are  the  views  of  learned  men,  in  aUpartsof  the  worid, 
and.  so  diverse  are  the  legal  provisions  of  the  states  of  the  worid, 
and  BO  various  have  been  the  opinions  and  enactments  of  die  men 
and  states  of  antiquity  upon  this  subject,  that  it  is  not  easy  to  iarm 
an  opinion,  upon  authority,  as  to  what  causes  ought  to  jasdfy  a  total 
divorce.  It  is  manifest  that  the  law  upon  this  subject  ought  te  be 
firamed  vrith  reference  to  the  society  upon  which  it  is  to  operate; 
particularly  to  the  mental  culture  and  moral  elevation  of  that 
society.  For  example,  the  common  law,  which  excludes  all  snpep- 
venient  causes,  would  not  suit  the  domestic  condition  and  moral 
habitudes  of  the  people  of  France.  Nor  would  the  Code  N^m>> 
leon,  which  admits  almost  any  cause,  work  well  amidst  the  quiet 
homes  and  steriing  moral  qualities  pf  England.  We  may  nUtj 
say,  that  in  proportion  as  a  people  appreciate  and  yield  to  tks 
general  doctrines  and  requirements  of  the  religion«f  the  Saviour, 
may  they  safely  adopt  his  rule  upon  this  subject.  And  we  have 
no  doubt  but  that,  when  the  religion  of  die  New  Testament  be* 
comes  in  the  main  operadve  upon  the  hearts  and  influential  over 
the  conduct  of  all  men,  all  diversides  of  legal  principles,  in  regarl 
to  divorces,  will  be  harmonized. 

Under  the  benign  insdtudons  which  Providence  has  voncfasaled 
to  us,  living  as  we  do  under  the  influence  of  the  Bible,  and  with 
educadon  very  much  diffused  among  the  people,  it  does  not  sdU 
seem  to  me  diat  we  have  attained  to  that  degree  of  moral  and 
social  purity  which  vrill  render  expedient  the  negadon  of  all  rnnsog 
for  divorce.  On  the  contrary,  the  largest  interest  of  the  comnni* 
nity  vrould  seem  to  make  it  necessary  that  for  adultery  the  marriage 
contract  ought  to  be  dissolved.  The  reason  given  by  BlackstoM 
why  adnhery  is  not  a  sufficient  cause  fiva  divorce  a  fmetihf  ia 
it  18  a  matter  within  die  power  of  eidier  party,  andii 
voroea  wooUahiaja  be  vrithin  the  power  ot  eilkMS  ^lo^. 
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not  sufficient  reason  to  exclude  it  altogether,  but  ^e  strongest' 
reason  why  the  law  should  so  guard  the  granting  of  divorces  for 
'dis  cause  as  to  prevent  its  abuse.  Proof  of  adultery  should  not  be 
sufficient  in  all  cases  to  authorize  a  divorce.  If  the  act  of  adultery 
is  by  prck^urement,  or  with  the  connivance  of  the  other  party,  or  if 
there  has  been  condonatio  injuricg,  a  forgiveness  of  the  injury,  proved 
by  express  testimony,  or  by  the  voluntary  cohabitation  of  the  par- 
ties with  the  knowledge  of  the  feet,  or  if  the  libellant  has  been 
guilty  oF  the  same  offence,  adultery  ought  not  to  be  sufficient  to 
dissolve  the  contract  The  offending  party  ought  not  to  be  allowed 
tomarry  again ;  and,  to  prevent  collusion  by  fraudulent  assent,  &e 
confessions  of  the  accused  party  should  never  be  received  a«.8affi* 
cient  of  themselves  to  establish  the  fact.  In  aU  cases  where  the 
wife  is  complainant,  the  Court  ought  to  make  suitable  provision 
out  of  the  estate  of  the  husband  for  the  wife  and  children;  and  if 
the  husband  is  the  complainant,  he  ought  not  to  be  disturbed  in  any 
property  rights  which  he  would  enjoy  if  the  union  had  continued; 
these  provisions  would  operate  as  a  salutary  check  upon  the  adul- 
terous inclinations  of  both  paities.  It  is  a  prevalent  opinion  diat 
the  adultery  of  the  husband  is  less  injurious  to  the  ordet  and  peace 
of  families  than  that  of  the  wife,  and  ought  not,  therefore,  to  be 
held  an  offence  of  as  great  enormity,  and  visited  with  as  serious 
^consequences.  Of  this  opinion  is  Montesquieu,  Pothier,  and  Doctor 
lN9iyl6r.  Public  opinion  in  this  State  does  not  seem  to  hold  the 
•husband's  delinquency  in  this  regard  so  great  as  the  wife's.  This 
judgment  of  the  public  mind,  whilst  it  may  be  considered  as  illas- 
trative  of  the  high  estimate  placed  upon  female  virtue,  is  at  the 
same  time  without  foundation  in  principle.  It  is  to  be  feared  that  it  is 
owing  in  a  great  degree  to  the  prevalence  of  the  vice  amongst  men. 
It  derives  immunity  from  its  too  general  prevalence.  The  moral 
character  of  the  act  is  the  same  in  either  case.  Its  consequences 
to  the  wife,  when  perpetrated  by  her  husband,  are  as  cruelly  de- 
structive to  her  peace  as  her  infidelity  can  be  to  his.  Yet  ^e  is 
required  to  endure  meekly  what  he  is  justified  in  making  good 
cause  for  loathing,  contempt,  and  repudiation.  In  this  award  of 
the  world  there  is  neither  nature  nor  equity.  And  it  is  gratifying 
to  see  that  things  are  hastening  to  that  degree  of  moral  illumina- 
tion, at  which  point  men  and  women,  so  far  as  concerns  social 
rights,  will  occupy  positions  of  essential  equality.  Nor  is  the  effact 
upoD  the  family  more  disastrous  in  the  one  case  than  the  other. 
Maternal  infidelity  wiU  TepioacYiYiQx  o^v^xva^redeemlesBly.  Abaii* 
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doned  paternal  character,  although  not  so  immediate  and  direct  in 
ilB  deatniction,  may  and  does  demoralize  and  injure  entire  gener* 
aticms  of  ofispring.  If  society  made  the  same  lequirementB  of  men' 
that  it  makes  of  women,  it  would  wear  a  lovelier  aspect,  its  Uoom 
would  be  more  fragrant,  and  its  fruit  sweeter.  The  way  to  hfing 
this  about  is  in  all  cases  to  brand  the  offences  of  men  with  the 
le  lelentless  reprobation  which  is  stamped  upon  female  guilt. 


No.  28. — WiLLUM  W.  Habrib  rr.  The  State  op  G-eoegll 

In  Error.  From  Coweta  Superior  Court.  Motion  to'  dismisB 
tiie  cause  upon  the  following  grounds,  that  is — 

1.  There  is  no  writ  of  error  sued  out  or  returned  in  said  casau 
8.  There  is  no  notice  filed  in  the  clerk's  office  below,  of  the  ngn- 
ing  of  the  bill  of  exceptions. 

Haralson  &  Douohebtt,  fin*  the  plairitiff  in  error. 

Febsbll,  Solicitor  Greneral  ibr  the  State. 

By  the  Court — Lumpkin,  J.  delivering  the  o{miion. 

The  last  ground  is  fiual  under  the  statute  creatiDg  dus  CiMnt; 
finr  the  reason  assigned  in  Smith  «t.  Brown  and  oC^n,  decided 
daring  tiiis  term.  We  shaD  avafl  ourselves  of  the  present  oppor- 
tunity of  justifying  to  the  profession,  and  die  public,  die  joz  Role 
adopted  by  this  Court,  1  KeUfs  R,  xnr,  requiring  cases  to  be 
brought  up  hy  writ  t^  error  from  the  Court  below. 

By  reference  to  the  amendment  of  the  Consdtudon  creating  tUi 
Couit,  Prmee  Dig.  909,  it  will  be  seen  that  it  not  only  estabHsbet 
this  tribunal  fer  the  eorrectum  qferrore^  but-  specifically  daal^tdM^ 
tboisrjt^irrsrtsdieprooefliby  wfakk\?«  %xe  to  «iA«ftjrak>p]tai^ 
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^tion  of  the  Circuit  Court  decisions.  The  Legislatuie  of  1845, 
overlooking  this  important  fact,  provided  no  other  means,  in  the  act 
which  they  passed  of  bringing  up  cases,  but  by  InU  of  excqfikmi. 

Pressed  by  a  sense  of  our  obligation  to  obey  the  supreme  law, 
we  met  the  exigency,  by  engrafting  a  writ  of  error  upon  the  h%&  of 
exceptions.  The  Constitution  had  graarantied  to  the  citizezis  of  the 
State  the  right  to  have  the  errors  inlaw  and  equity  of  die  Superior 
Courts  corrected,  and  had  indicated  the  proceeding;  the  Legis- 
lature, through  inadvertence,  had  failed  to  furnish  an  adequate 
remedy.  Assuming,  therefore,  the  powers  exercised  by  courts  in 
all  ages  and  in  all  countries,  we  supplied  the  pmission;  dius  saving 
the  statute,  and  our  own  consciences,  as  well  as  the  constitutional 
privileges  of  the  people. 

For  the  purpose  of  setting  this  matter  plainly  before  the  bar,  I 

will  take  the  liberty  of  making  two  exti*acts  ^m  Mr.  Stephens' 

admirable  little  treatise  on  the  Principles  of  Pleading.     **  If,  at 

the  trial,"  he  says, ''  a  point  of  law  arises,  either  as  to  the  legal  effect 

or  the  admissibility  of  the  evidence,  the  usual  course  is  fcnr  the 

judge  to  decide  these  matters.    But  if  it  happens  that  one  of  the 

parties  is  dissatisfied  with  the  decision,  and  may  wish  to  have  it 

revised  by  a  superior  jurisdiction,  if  he  is  content  to  refer  it  to  the 

Superior  Court  in  which  the  issue  was  joined,  and  out  of  which  it 

is  sent,  (and  called,  by  way  of  distinction  from  the  Court  at  Niti 

PriuSf  the  court  in  hank,)  his  course  is  to  move  in  the  Court  for  a 

new  trial.     But  as  the  Nisi  Prius  Judge  himself  frequently  belongs 

to  that  court,  a  party  is  ofien  desirous,  under  such  circuznstanoes, 

to  obtain  the  revision  of  some  court  of  error;  i.  e,  some  court  of 

appellate  jurisdiction,  having  authority  to  correct  the  decision.    For 

this  purpose  it  becomes  necessary  to  put  the  question  of  law  on 

record,  for  the  information  of  such  court  of  error;  and  this  is  done 

pending  the  trial,  by  a  form  marked  out  by  an  old  statute,  Wet^ 

mtUiter  2;  13  Edw.  I,  c.  31.     The  party  excepting  to  the  opinion 

ef  the  judge  tenders  him  2l  hiU  of  exceptions^  that  is,  a  statemettt  in 

writing  of  the  objection  made  by  the  party  to  his  decision ;  to  whidi 

rtatement,  if  truly  made,  the  judge  is  bound  to  set  his  seal,  in 

firmation  of  its  accuracy.    The  cause  then  proceeds  to  verdict 

usual,  and  the  opposite  party,  to  whom  the  verdict  is  gpven,  is 

titled^  9A  in  common  course,  to  judgment  upon  such  verdict  in  the 

court  in  bank,  for  that  court  takes  no  notice  of  the  bill  of  ezcap- 

tiooB^    But  the  whole  record  being  afterwards  removed  to  the  wf* 

peUate  cavatfijf  writ  of  error  ^^\s^^  «sLc^tLoni  is  then 
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into  oonsideration  in  the  latter  comt  and  there  decided."     Step,  cm 
PUtuLB9. 

The  whole  coune  of  proceeding  on  Inll  of  exceptions  generally, 
is  minutely  stated  and  discussed  in  the  authorities  referred  to  in 
the  marginal  note.  See  Moomey  yb.  Leack^  3  Bwrr.  169S;  Wrigki 
T8.  Sharp,  Salk.  288;  Fabrigas  m  Motiym,2Biaek.  R.929;  Datig 
^Piem,2T.R.lZ5i  G^Smer  ^  BaOUe,  1  Bot.  if  PmL  ZSt,  BM 
▼8.  PoU$,  5  Eatt,  49;  DiOam  vs.  Doe,  ex  dem.  Parker,  1  Bmg.  17. 

It  is  scarcely  nocosiary  to  remark,  that  this  procedure  has  bees 
somewhat  modified  by  oar  own  statute. 

**  After  final  judgment  is  signed,  die  UDSOCcessfiil  party  may  hring 
a  torit  of  error;  and  this,  if  obtained  and  allowed,  and  if  notice  of 
the  allowance  be  served  before  ezecotioD,  suspends,  geoerally 
speaking,  the  latter  proceeding  till  the  fbnner  is  determined.  A 
writ  of  error  is  sued  out  of  ektmcery,  directed  to  the  judges  <^die 
court  in  which  j udgment  was  given,  and  commanding  diem,  in  some 
cases,  diemselves  to  examine  the  record;  in  others,  to  send  it  to 
another  court  of  appellate  jurisdiction  to  be  examined,  in  order 
that  some  alleged  error  in  the  proceedings  may  be  corrected.  The 
first  finm  of  writ,  called  a  writ  of  error  coram  nobis,  (or  robU,)  is 
where  the  alleged  error  consists  of  matter  ijiJacL  The  se^ood, 
called  a  writ  of  error  generally,  where  it  consists  of  matter  of  law." 
Step,  on  Plead,  117. 

The  author  next  proceeds  to  explain  in  what  the  error  may  con- 
consist  that  will  be  ccMrected  by  the  appellate  tribunal  But  tiwse 
quotadons  will,  I  trust,  abundandy  suffice  to  prerent  all  finrdMr 
confiision  or  misapprehension  upon  this  sul^ect,  and  to  show  dw 
utter  incompadbility  of  making  a  bill  ofexetptions  a  substitute  fiir 
Bwritof  error,  die  respecdve  offices  of  which  are  so  entirely  disdnd 
and  incongruous. 

This  ease  must  be  dismissed,  there  being  no  writ  of  error,  or 
citatian,  filed.  And  we  regret  dus  necessity  the  less,  as  it  is 
appaiwit,  firom  loddng  into  die  record,  that  die  result  to  die  on- 
fortoaate  conyict  is  the  same  as  though  there  had  been  a  decis- 
ion upon  the  merits  in  his  favour.  The  complaint  is,  that  die 
time  appointed  for  his  execution  was  less  dian  twenty  days  fimn  the 
time  of  the  sentence.  If  the  allegation  be  true,  the  prisoner  could 
be  xe-sentenced  at  die  next  term  of  the  Superior  Court;  and  as  itii^ 
we  appnband  dm  wiU  be  no  fuidier  proceedings  untfl  that  tim^ 
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No.  29 — John  B.  Ghent  and  others,  plaintiffs  in  error  vs.  Pateick 

Adams,  defendant  in  error. 

[1.]  PnUie  agents,  contracting  in  behalf  of  the  public,  are  not,  indhridnalfy,  liable  tar 
the  payment  of  such  contracts;  as  where  a  note  was  given  by  four  indinduals,  who 
were  acting  as  Justices  of  the  Inferior  Court,  for  the  County  of  Heard,  ht  die  erectioD 
of  a  court-house,  for  the  benefit  of  the  County,  under  the  authority  of  a  pdblio 
■lataie* 

p.]  Where  soch  justicefl  sign  the  note,  with  the  addition  of  the  initialB  J.  L  C.  to 
their  names,  parol  eridence  is  admissible,  for  the  purpose  of  showing,  (when  there  k 
a^y  doubt,)  whether  the  contract  was  in  foct  made  in  their  indiridual  or  their  oflfeial 
character,  as  agents  of  the  public. 

In  Equity.    From  Heard  Superior  Court    Tried  before  Judge 
HiH    October  Term,  1846. 

For  the  fkcts  of  the  case,  and  errors  alleged,  see  the  opinion  of 
the  Supreme  Court 

DouGHERTT,  for  the  plaintiffs  in  error. 

Haralson,  for  the  defendant  in  error. 

By  the  Court — Warner,  J.  delivering  the  opinion. 

The  record  in  this  case  discloses  the  following  facts.  The  plain- 
tiift  in  error  executed  two  promissory  notes,  payable  to  the  de- 
ftndant  in  error,  copies  of  which  are  as  follows : 

••  One  day  after  date  we  promise  to  pay  Patrick  Adams,  or  bear- 
er, the  sum  of  nine  hundred  and  thirty-three  dollars  and  seventy- 
five  cents,  value  received,  this  1st  day  of  January,  1843. 

Signed,  J.  B.  Ghent,        J".  J.  C. 

B.  D.  Johnson,    Jl  J.  C. 
Thomas  Hilbt,    /.  J.  C. 
M.  D.  Robinson,  J".  J.  C" 
^  By  the  first  of  January,  eighteen  hundred  and  forty-foor,  we 
promise  to  pay  Patrick  Adams,  or  bearer,  nine  hundred  and  thirty- 
diree  75-100  dollars,  value  received,  May  8th,  1843. 

Signed,  J.  B.  Ghent,        /.  J.  C. 

B.  D.  Johnson,    X  /,  C. 
Thomas  Hilbt,    J,  L  C. 
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It  also  appears  that  Adams,  who  was  the  plaintifT  below,  insti- 
tuted suit  on  these  notes,  in  the  Superior  Court  of  Heard  County, 
against  the  defendants  in  their  inddviduid  capacity,  and  not  as  Jo^ 
tices  of  the  Inferior  Court  of  said  County ;  to  which  action  the 
defendants  plead,  they  were  not  perwnaUy  responsible,  but  made 
the  contract  with  the  plaintiff  in  their  official  capacity,  as  j^tices 
aforesaid,  ibr  building  a  court-house  in  said  County;  which  plea, 
on  the  first  trial,  was  overruled,  and  a  verdict  rendered  against 
them,  whereupon  they  entered  an  appeal  During  the  pendency 
of  said  suit  on  the  appeal,  the  defendants,  in  the  Court  below,  filed 
their  bill  on  the  chancery  side  of  the  Court,  and  alleged  thatt  in 
the  year  1841,  they  did,  as  Justices  of  the  Inferior  Court  of  Ae 
County  of  Heard,  contract  with  the  said  Adams  to  build  "eadl 
erect  a  court-house  iii  the  town  of  Franklin,  in  said  covitty. 
That,  in  making  the  contract  for  the  erection  of  said  court-booie 
with  the  defendant  in  the  bill,  the  complainants  expressly  chai^ge^ 
they  did  so  as  the  agents  of  the  County  of  Heard,  and .  as  sach 
agents  only.  And  that,  in  all  and  every  subsequent  negotiatien  in 
relation  thereto,  they  acted  as  such,  and  it  was  so  understood  and 
intended  by  both  the  contracting  parties ;  that  the  said  notes  weiB 
only  to  be  an  evidence  of  the  amount  due  the  defendant  by  the 
said  County  of  Heard,  for  building  said  court-house ;  a  mere  liqui- 
dation  of  his  claim  for  the  amount  due  him  by  said  county,  and 
in  no  wise,  or  in  any  event,  obligatory  or  binding  on  the  complain* 
ants  individually,  as  they  are  now  charged;  that  said  notes  were 
piade  by  complainants,  and  received  by  the  defendant,  with  that 
understanding,  not  implied,  but  expressed  at  the  time,  and  sp  boA 
parties  intended  it  should  be  reduced  to  writing,  and  was  so  to- 
derstood  by  them  at  the  time  said  notes  were  executed ;  and  diey 
supposed  said  notes,  as  executed,  contained  their  said  distinct  and 
definite  understanding,  never  thinking  or  intending  that  the  com- 
plainants should  be  charged  individually  with  the  payment  diereoC 

The  bill  prays  that  the  defendant  may^  perpetually  enjoined 
from  prosecuting  said  suit  against  them  individually,  and  that  said 
contract  may  be  reformed  and  executed,  according  to  the  original 
intention  and  understanding  of  the  parties  thereto. 

To  this  bin  the  defendant  in  the  Court  below  filed  a  general  de- 
mnner  for  want  of  equity,  and  that  the  complainants  had  an  ample 
adequate  remedy  at  common  law;  which  demurrer  was  sustained 
by  the  Court  below,  and  the  bill  ordered  to  be  dismisaedL    T^ 
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which  deciaion  the  counsel  for  the  complaiDants  excepted,  and  now 
tflsigns  the  same  for  error  in  this  Court. 

'-  ThiB  controYersy  is  pending  between  the  arigimd  cootrmctiDg 
pirties;  the  rights  of  third  persons  do  not  intenrene  who  aro 
strangers  to  the  contract 

[1^  There  is  a  manifest  distinction  between  contracts  made  wkh 
prwaie  agents,  and  agents  acting  in  behalf  of  the  pMic,  as  it  regards 
their /wrMwo/  responsibility.  The  reason  of  the  distinctioQ  is,  that 
it  is  not  to  be  presumed  either  that  the  pubHc  ag^t  means  to 
bind  himself  personally,  in  acting  as  a  functionary  of  the  paUic,  or 
tkat  the  party  dealing  with  him,  in  his  public  character^  means  ta 
wtijf  on  his  indUndMol  responsibility.  If  indiTiduak,  acting  ftr  fkm 
pdblic,  are  to  be  held  individually  liable  upon  their  qfidal  conbraeta^ 
Imt  few  would  be  willing  to  accept  of  any  public  trust  or  offca^ 
S^BTp  tm  Agency,  3&2,  383,  sect.  302,  303;  2  Ken^s  Com.  63S.; 
2  Jjivermore  on  Agency,  269. 

The  State  of  Georgia  is  divided  into  counties  for  the  more  eon* 
venient  administration  of  her  laws,  and  for  other  purposes.  Coots 
are  required  to  be  held  in  each  county  at  stated  periods,  lor  dm 
weUjue  and  accommodation  of  her  citizens.  Court-houses  are 
r^uired  to  be  built  in  each  county  by  the  Justices  of  the  Inferier 
Courts  .thereof,  in  which  the  pubHc  justice  may  be  administersd* 
Prince^  169.  The  court-houses  in  the  respective  counties^  are 
net  only  built  for  the  transaction  of  the  public  business  of  such 
portion  of  the  people  as  reside  within  their  respective  HmitB,  bnl 
such  other  citizens  of  the  State  who  may  have  business  there.  It 
is  a  public  building,  erected  for  the  use  of  the  public,  in  which  the 
officers  of  the  government  are  required  to  perform  their  appro- 
priate duties  for  the  benefit  of  the  public;  and  the  public  funds  of 
the  respective  counties  may  be  appropriated  for  building  and  ra> 
pairing  court-houses.  Prince  170.  Moreover  the  Justices  of  the 
Infi9rior  Courts  may  levj  and  collect  taxes  for  that  purpose  from 
the  citizens  of  the  respM^e  counties.  Prince  111,  Court-houses 
in  this  State  are  to  be  nrilt  by  the  public,  for  the  benefit  ef  the 
pubUci  and  to  be  paid  for  by  the  public  in  the  manner  pointed  o«l 
by  law. 

Justices  of  the  Inferior  Courts  are  public  officers^  known  to  the 

Constitution  and  laws  of  the  State.     Their  offirial  duties  are  like* 

wise  pointed  out  by  law :  one  of  which  is  by  the  Act  of  21al 

^elxruary,  1796,  ''  to  cause  to  be  erected  and  kept  in  good  repair 

(or  where  the  same  shall  be  ake^^\>>i31x^'^m^tAkL>  and  keep  in  ^^ 
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repair  at  die  charge  of  the  county,  one  good  and  conyenient  comt* 
house  of  Btone,  brick^  or  timber."     Prince^  169. 

The  allegations  in  the  complainant's  biQ  show,  that  the  contiMS^ 
was  made  with  the  defendant  by  the  complainants,  for  building  a 
court-house  in  the  County  of  Heard,  and  that  they  contracted 
with  him  as  the  agenit  of  the  CamUy  of  Heard^  and  executed  to 
him  their  notes  in  that  capacity,  and  it  was  expressly  so  under* 
stood  by  both  contracting  parties  at  the  time,  that  the -County  of 
Heard  was  to  be  bound  for  the  payment  thereof,  and  not  the  com- 
plainants individuaDy. 

The  complainants  however  insist  that  they  are  entitled  to  have  the 
mistake  corrected,  and  the  contract  reformed  on  the  principles 
recognised  by  this  Comt  in  Ragen  vs.  Atkmtam  etal,l  Kdly't  R. 
12;  amd  Cottier  vs.  La$ner,  lb.  239. 

We  do  not  question  the  principles  settled  by  the  Court  in  Rog* 
ere  vs.  Aikimeom,  amd  Cottier  vs.  Lamer,  whenever  a  proper  case 
shall  be  made  for  their  application :  but  in  order  to  apply  the  prin- 
ciples settled  by  the  Court  in  those  cases,  the  complainant  should 
state  clearly  and  distinctly  what  the  contract  was  between  the  par- 
ties, and  what  particular  portion  of  it  was  omitted  or  inserted, 
either  by  fraud  or  mistake,  that  issue  may  be  joiaed  thereon  and 
the  proofs  confined  thereto  at  the  triaL 

We  place  our  decision  ia  this  case  on  the  ground,  that  the  [2.] 
complainants  made  the  contract,  for  which  the  notes  were  given,  as 
pubtte  agents  for  the  County  of  Heard,  for  the  erection  of  a  public 
building,  and  that  the  defendant  contracted  with  them  in  that  ca- 
pacity, and  not  in  their  individual  capacity:  consequently,  they  are 
not  bound  in  their  individual  capacity  for  the  payment  of  the 
notes,  either  in  law  or  equity,  and  they  have  as  perfect,  ample  and 
adequate  remedy  in  a  court  of  Law  to  make  their  defence,  as 
they  have  in  a  court  of  Equity,  according  to  the  case  made  by 
their  bilL  The  laws  of  Georgia  as  we  have  seen,  make  them  pub- 
lic agefUi  for  the  county,  to  erect  and  kee0j(|^ood  repair  a  court- 
house, and  admitting  there  was  doubt  arisiiig  from  the  fiice  of  the 
notes  as  to  the  character  in  which  they  were  given,  it  would  be  as 
competent  for  the  complainants  to  plead  and  prove  that  &ct  in  a 
couit  of  Law  as  in  a  court  of  Equity,  at  least  no  impediment, 
or  barrier  is  suggested  on  the  record.  The  inquiry  in  all  con- 
tracts made  by  pabHc  agents  la^towhom  was  the  credit,  in  conten^flm^JM 
Hon  of  A$  parOe^M  nUended  to  be  given.    2  £ent'«  Cora,  ^'^^^         '^^ 

Whezia  «  Aedm  was  drawn  by  a  person  ytVio  nv^a  cmBsmi 
28 
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Bank,  and  it  appeai*ed  doubtful,  on  the  face  of  the  instnimeiit, 
whether  it  was  an  official  or  private  act,  parol  evidence  was  admit- 
tad  to  show  that  it  was  an  official  act.  Mechanic^  Bank  tb.  Bank 
Cdumlna,  5  WheaUm*s  R,  326 ;  Lazarus  vs.  Shearer^  2  Ala.  R. 
N.  Series,  718;  The  Merchants*  Bank  of  Macon  vs.  The  Central 
Bank  of  Georgia,  1  Kelly's  R.  429.  In  McBeth  vs.  Haldimand, 
1  T.  R.  182,  BuUer,  Judge,  says:  ^  In  any  case  where  a  man  acta 
as  agent  of  the  public,  and  treats  in  that  capacity,  there  is  no  pre- 
tence to  say  that  he  is  personally  liable." 

In  Brown  vs.  Austin,  1  Mass.  il.  214,  Thatcher,  Judge,  remarks: 
"It  appears,  by  the  record,  that  the  plaintiff  in  error  was  acting  as 
the  agent  of  the  public.  The  law  is  settled,  that  any  person  acting 
in  that  capacity,  who  makes  contracts  for  the  public^  contracts  in 
which  he  has  no  interest  oi  concern  other  than  as  ate  of  die  indi- 
viduals  composing  the  body  politic,  does  not  render  himself  person- 
ally liable."  In  Fox  vs.Dnke,  8  Cotoen's  R.  191,  the  note  declared 
on  was  in  the  following  words : 

"  On  settlement  with  Sylvanus  Fox,  for  work  and  labour  on  tlie 
court-house  in  the  village  of  Owego,  we  find  there  to  be  due  bim 
two  hundred  and  eighteen  dollars  and  sixty-five  cents,  which  we 
promise  to  pay  on  the  first  day  of  June  next.  March  25th,  1823. 
Signed,  John  R.  Drake, 

Charles  Pumpellt, 
Commissioners  for  building  the  court-house  at  Owego  ViUageJ* 

It  was  contended  in  this  case  that  the  defendants  vrere personally 
liable ;  that  the  addition  to  their  names  was  a  mere  description  of 
person.  The  defendants  were  commissioners  for  building  a  couzt- 
honse  in  Owego  village,  under  a  public  stamte  of  the  State  of  New 
York.  The  court  held,  the  defendants  were  not  personally  respon- 
sible, unless  it  was  clearly  their  intention  to  assume  personod  re- 
sponsibility, which  did  not  appear.  Belknap  vs.  RhinhaH,  2  Wend. 
R.  375;  Hodgson  vs.  Dexter,  I  Cranch  R,  345. 

We  have  alreadylaid  that  Justices  of  the  Inferior  Court  are 
public  ofiicers  known  to  the  constitution  and  laws  of  the  State  of 
Greorgia.  Their  official  signatures  to  deeds,  and  other  instruments, 
are  recognised  every  day  by  the  initials  "J.  I.  C."  In  diis  State 
the  letters  "  J.  I.  C."  attached  to  the  name  of  an  individual  have 
an  official  technical  signification;  and  when  attached  to  the  names  o£ 
those  who  are  acting  as  Justices  of  the  Inferior  Court,  under  the 
authority  of  a  public  statute,  as  the  public  agents,  whose  duty  it  is 
to  make  contracts  for  iho  eroctioiioi  co\ucvW\aLae«  andjaila^in  tlieir 
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respective  counties,  for  the  use  and  benefit  of  the  public,  the  pre- 
sumption is  very  strong,  when  their  names  so  appear  on  the  ftce 
of  a  contract,  that  they  intended  to  bind  the  county,  and  not  them* 
selves  individually.  Admitting,  however,  that  a  contract  so  signed 
by  them  is  prima  fade  evidence  of  their  personal  liability,  and  diat 
the  initials  "  J.  L  C."  are  not  to  be  considered  as  indicating  their 
official  character,  yet,  in  our  judgment,  such  prima  fade  evidence 
may  be  rebutted,  and  the  true  character  of  the  transaction  shown, 
as  was  done  in  the  case  of  the  Mechanics'  Bank  r«.  The  Bank  of 
Columbia.    In  that  case  the  check  declared  on  was  as  fiiDows : 

''No.  18.  $10,000.  Mechanics'  Bank  of  Alexandria,  June  25tfa, 
1817.  Cashier  of  the  Bank  of  Columbia,  pay  to  the  order  of  P. 
H.  AOnor,  Esq.  ten  thousand  dollars. 

Wm.  Patow ,  Jb." 

Mr.  Justice  Johnson,  in  delivering  the  opinion  of  the  court,  said: 
''  The  only  ground  on  which  it  can  be  contended  that  the  cheok 
was  a  private  dieck  is,  that  it  had  not  below  the  name  the  letters 
Cku.  or  Co,  But  the  fidlacy  of  the  proposition  will  at  once  appear, 
from  the  consideration  that  the  consequence  would  be  that  all 
Paton's  checks  must  have  been  adjudged  private.  For  no  definite 
meaning  could  be  attached  to  the  addition  of  those  letters  without 
the  aid  of  parol  testimony. 

By  the  aid  of  the  parol  testimony  in  that  case,  the  court  held, 
the  check  to  have  been  drawn  by  Paton  in  his  i^ficial  capacity  as 
Cashier  of  the  Mechanics'  Bank  of  Alexandria. 

Believing,  as  we  do,  that  the  complainants  are  not  mdividmaBy 
liable  for  the  payment  of  the  notes,  on  the  statement  of  fiurts  pre- 
sented to  us  by  the  xAord,  and  that  they  had  an  ample  and  ade- 
cpiate  remedy  to  prottet  themselves  fit>m  such  liaHlity  in  the  com- 
mon law  court,  without  the  assistance  of  a  court  of  equi^,  we 
affirm  the  dedaion  of  the  Court  below,  dismissmg  the  bin  on  that 
ground. 
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No.  30. — Thomas  W.  Chipman,  pkuntiff  in  error  v«.  Wilis  Bar- 
ron, defendant  in  error. 

[1.]  The  Inferior  Court  may  review  and  annul  an  order  absolute  against  a  Sheriff  at  a 
subsequent  term,  upon  motion,  when  it  is  made  to  appear  that  he  was  not  in  eoB- 
tempt;  and  its  action  is  sntgect  to  rerisioa  by  the  Superior  Coort,  by  writ  of  CkrU' 


Certiorari.  From  Monroe  Superior  Court  Tried  befiire  Judge 
Flotd.    September  Term,  1846. 

For  the  facts  see  the  decision  of  the  Supreme  Court 

Charles  J.  McDonald  and  James  S.  PmcKASDy  for  the  plain- 
tiff in  error. 

Zachariah  E.  Harbian  and  Angus  M.  D.  Ejno,  for  the  defend- 
ant in  error. 

The  counsel  for  the  plaintiff  made  the  following  points : 

Ist.  That  the  order  of  the  Court  in  the  first  instance  being  iDe^ 
gal,  the  same  Coutt  had  authority  to  supersede  it,  and  we  dte  6 
J5ac.  Ab.  410,  Supersedeas  B. 

2d.  The  Inferior  Court  ruled  the  Sheriff  on  the  ground  of  con- 
tempt, and  the  Court  has  a  discretionary  power  over  all  cases  of 
contempts,  and  therefore  had  authority  to  reverse  its  own  illegal 
order.     1  BaOey's  R.  607,  608,  647.  y , 

3d.  That  there  was  no  vested  right  in  BoAron  that  coold  not 
be  reached  by  the  Court,  and  that  his  remedy  is  preserved  on  the 
bond  taken  by  the  Sheriff.    Prince,  424. 

4th.  That  the  Inferior  Court  having  a  ^isensdottary  power  over 
cases  of  contempt,  the  Superior  Court  cannot  ^fl|||M  it,  unlesa  in 
the  exercise  of  this  discretion  it  violate  some  qJljiiWfflhnd  principle 
of  law. 

C.  J.  McDonald  argued  as  follows: 

In  this  case  the  original^.y^.  was  issued  on  the  foreclosure  of  a 
mortgage  against  Hugh  Lockett.  Hugh  Lockett  filed  an  affidavit 
of  illegality,  that  no  part  of  the  money  was  due,  or  in  other  words 
that  Wilie  Barron,  who  had  been  his  security  and  for  whose  in- 
demnity  the  mortgage  was  given,  was  discharged  from  all  liability 
in  consequence  of  indulgence  \ukVm^  )QQ«a  %\yen  by  the  person  to 
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whom  he  was  bound  as  aecnrity  to  his  piiDcipaL  On  filing  this 
affidavit  the  SheriflrreceiToi  tlie  bond  of  the  defendant,  with  good 
and  sufficient  security,  in  terms  and  ag^eably  to  the  requisitions 
of  the  Act  of  1838,  page  145.  The  levy  was  made  and  the  prop- 
erty was  delivered  to  the  defendant,  as  the  Sheriff  was  bound  by 
the  statute  to  deliver  it  to  him. 

At  a  subsequent  term  of  the  Inftrior  Court,  a  mle  urn  was 
moved  against  Chipman  the  Sheriff,  and  he  was  ruled  to  pay  the 
money,  although  the  property  had  never  been  returned  to  bim 
after  the  dismissal  of  Uie  affidavit  of  illegality,  which  had  been 
previously  dismissed. 

Several  terms  of  the  Inferior  Court  ela|>sed  when  the  Sheriff, 
Chipman,  moved  to  sot  aside  the  rule  absolute  on  the  grounds 
stated  in  the  proceedings,  which  are  substantially,  that  he  was  not 
in  contempt,  the  property  never  having  been  produced  by  the 
defendant 

It  is  conceded  on  all  hands,  that  the  Sheriff  was  not  in  contempt, 
and  that  the  rule  absolute  ought  not  to  have  been  awarded  against 
him.  He  had  levied  thefi.Jiu  and  the  defendant  filed  his  affidavit 
of  illegality.  The  Act  of  the  Legrislature  required  him  to  take  a 
bond.  He  could  not  retain  the  possession  of  the  property.  The 
duty  of  the  Sheriff  was  the  same,  if  it  should  be  considered  that 
the  bond  was  taken  under  the  Act  of  1799,  Prmce  424,  pro- 
scrilnng  the  mode  of  proceeding  under  mortgage^^iw.  instead  of 
this  Act  of  1838.  The  fiulure  of  the  defendant  to  produce  the 
property  did  not  place  the  Sheriff  in  default,  and  not  having  been 
in  defiuilt,  he  oug^  not  to  have  been  ruled  for  money.  The 
remedy  of  the  plainr  is  on  the  bond  taken  by  the  Sheriff  and  not 
against  the  Sheriff  The  Sheriff  is  cleariy  irresponsible  unless  he 
shall  have  taken  an  insufficient  bond,  and  then  only  to  an  action. 
It  is  not  pretendai  tfuit  Ae  bond  taken  by  the  Sheriff  is  not  good 
and  snfficient  k^ftnoBS  of  the  Act  of  1838.  The  Inferior  Cout 
satisfied  of  the  ^iim  it  had  committed  in  ndmg  the  Sheriff  to  nmw 
Uie  money,  has  rescinded  the  rule,  bat  has  protected  die  pfadntHT 
by  requiring  the  Sheriff  to  assign  the  bcmd  to  him.  For  Ifae 
flagrant  injustice  done  the  Sheriff  by  Uie  erroneous  judgment  of 
the  Court  there  is  no  remedy,  if  it  should  be  held  that  die  same 
CoQrt  cannot  supersede  iu  illegal  order;  while  the  plaintiff  hae 
an  ampla  remedy  on  the  bond  taken  by  the  Sheriff  in  nhsilUm 
todielawB.  %^ 

BlUitfemaiBtifaiedbydieCoiiiiVikm  oa  iiMa\MMitt%C 
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certiorari  from  the  Inferior  Court,  Xinf  -  that.  Couit  had  no  control 
over  its  proceedings  after  the  expirfld^,of  the  term.  The  appli- 
cation was  not  to  alter  the  minutes  of  the  former  term  of  the  Court, 
but  to  rescind  a  rule  which  had  at  a  prior  term,  been  improperly 
gp'anted.  The  minutes  of  each\erm.8tand  perfect,  the  one  rescind- 
ing an  order  which  appeared  on  the  other. 

With  all  due  respect  to  the  Court  below,  I  maintain  that  it  was 
competent  for  the  Inferior  Court  to  supersede  its  own  illegal  order. 
Any'.court  of  record,  at  Westminster,  may  in  term  time,  award  a 
writ  of  supersedeas  to  any  writ  or  process  which  has  issued  from 
the  same  court.  6  Bac,  Ah.  410;  Supersedeas  B.  If  a  capias  or 
an  exigent  have  been  awarded  against  a  person,  he  may  in  term 
time,  have  a  writ  of  supersedeas  out  of  the  same  court  which 
awarded  it  Ibid.  The  order  for  rescinding  the  rule  absolute 
which  %o  all  intent!^  and  purposes  is  a  supersedeas,  was  in  tenn 
time,  and  a  notice  to  the  adverse  party. 

The  Sheriff  was  ruled,  because  of  his  contempt  of  the  process 
of  the  court  in  not  having  the  money  according  to  its  exigency. 
The  court  has  a  discretionary  power  over  all  cases  of  contempts, 
and  this  discretionary  power  is  indefinite  and   unlimited  as  to 
time ;  and  is  necessarily  so,  and  it  is  immaterial  whether  it  is  far 
the  redress  of  a  private  injury  or  not     When  a  Sheriff  neglcN^ 
his  duty  in  failing  to  collect  money,  or  pay  over  money  when  col- 
lected under  execution,  the  attachment  which  is  awarded  against 
him,  is  partly  a  criminal  and  partly  a  civil  process.    It  proceeds 
against  the  Sheriff  on  the  g^und  that  he  has  not  done  his  duty  to 
the  party,  and  to  compel  him  to  put  the  party  ia  as  good  a  situation 
as  he  would  have  been  in,  had  he  discharged:li]B  duty.     1  Biule^s 
R,  607.    If  the  Sheriff  were  to  refuse  or  neglect  to  arrest  4  de- 
fendant under  a  ca.  «a.  it  would  perhaps  be  a  diffico^  matter  for  hmi 
to  prove  that  by  the  arrest  of  the  party  at  tb^'liv^lie  would  not 
have  collected  the  money,  but  not  so  with'  rffj^ffd  to  a  process 
against  the  property.    But  if  the  Sheriff  has  discharged  his  duty 
and  the  court  improperly  rules  him  to  pay  the  money,  the  party  at 
whose  instance  he  has  been  ruled,  will  suffer  no  injury  from  the 
%eriff,  (who  was  guilty  of  no  misconduct)  if  the  rule  be  rescinded, 
while  the  Sheriff  vrill  suffer  a  great  injustice  if  it  be  not  rescinded. 
Is  there  no  locus  peniteiUia  for  the  Court,  if  it  has  injured  its  officer 
by  an  illegal  order  i    Unquestionably.    For,  even  when  the  Sheriff 
has  actually  injured  a  party  and  has  been  ruled,  and  afterwards 
^^ws  that  he  is  unable  lhroug\i  poNOttj  oi  tmafortune  to  put  the 
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party  procuring  the  attadunent  in  as  good  a  situation  as  he  would 
have  been  had  he  done  kk  'duty,  and  he  has  returned  the  execu- 
tion, he  might  be  discharged  under  the  discretumart/  power  of  the 
court  over  all  cases  of  contempts.  1  Bailey's  R.  608.  If  the  Court, 
then,  has  ruled  the  Sheriff  for  a  contempt,  when  he  was  not  in  con- 
tempt, but  had  discharged  his  duty  according  to  law,  has  not  the 
same  Court,  under  the  discretionary  power  which  it  has  over  all 
cases  of  contempts,  authority  to  discharge  the  rule  1  There  cift 
be  no  doubt  on  this  point. 

In  the  case  under  consideration,  the  party  Barron,  sustained 
neither  delay  nor  loss  by  the  misconduct  of  the  Sheriff,  for  he  had 
been  g^ty  of  no  misconduct.  The  Sheriff  received  the  bond  of 
the  defendant,  as  the  law  and  his  duty  obliged  him  to  do.  But  had 
he  been  in  contempt  and  the  party  had  sustained  neither  loss  nor 
delay  thereby,  then  the  Sheriff  by  doing  what  he  ought  to  have 
done  in  the  first  instance,  might  be  discharged.  Murdoch  McLean 
vs.  C.  a  B.  DuBose,  1  Baily's  R.  647.  The  Inferior  Court  had  as 
much  authority  over  thia  case  as  the  Superior  Court  could  have  over 
one  of  its  cases  of  contempt,  and  it  would  be  an  extremely  hard 
doctrine  to  hold,  that  if  a  court  in  the  exercise  of  a  discretionary 
power,  had  inflicted  an  injury  on  its  officer,  it  could  not  relieve  him 
by  the  exercise  of  the  same  discretion.  Mr.  Barron  is  not  without 
his  remedy.    He  has  it  on  the  bond  which  the  Sheriff  to<^ 

There  is  no  greater  vested  right  in  Barron  than  there  is  any 
party  in  whose  favour  an  erroneous  verdict  has  been  rendered,  or 
an  erroneous  decree  pronounced.  They  are  all  subject  to  be  set 
aside. 

jfl^  the  Cbicr^— NiSBBT,  J.  delivering  the  opinion. 

The  followiHy^^Nlthe  facts  disclosed  in  this  record.  The  de- 
fendant in  enpr/JVitie  Barron,  was  surety  upon  a  promissory  note 
for  one  Hug^  Eockett,  and  took  fix>m  his  principal  a  mortgage 
upon  certain  negroes,  to  secure  himself  from  ultimate  loss.  Having 
the  debt  to  pay  he  foreclosed  his  mortgage,  before  the  Inferior 
Court  of  Monroe  County.  The  mortgage/.^,  was  placed  in  the 
hands  of  the  plaintiff  in  error,  Thomas  W.  Chipman,  who  was  then 
Sheriff  of  said  County,  and  by  him  levied  upon  the  negroes  named 
in  Uie  mortgage,  he  taking  fix>m  the  defendant  a  forthcoming  boi^jri 
At  the  day  of  sale  the  negroes  were  not  delivered  to  thA  M^H 
and  the  defendant  interposed  an  affidavii  o(  \\W«xy\M  \gA  '^^^ 
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the  Sheriff  the  bond  in  such  cases  required  by  law,  conditionii]  to 
produce  to  him  the  negroes  levied  upon,  in  the  event  that  the  ille- 
gality should  not  be  sustained.    At  the  June  Term,  1841,  of  the 
Inferior  Court,  the  illegality  was  heard  and  dismissed,  and  the  exe- 
cution ordered  to  proceed.    At  the  December  term  of  the  same 
year  the  Sheriff,  Chipman,  having  failed  to  make  the  money,  the 
plaintiff  in  the ^.  Jo.  moved  a  rule  em,  calling  upon  him  to  sihow 
flvuse,  instanter,  why  he  should  not  pay  over  the  amount  of  die 
execation,  upon  the  ground,  as  the  rule  recites,  that  he  had  levied 
iheji^ja.  upon  property  sufficient  to  satisfy  it,  and  that  soffident 
time  had  elapsed  for  raising  the  money.     The  Sheriff  answered  to 
the  rule  nut,  setting  forth  the  illegality  and  bond,  and  that  the 
property  had  not  been  delivered  to  him  according  to  the  oonditioD 
of  ^  bond;  and  claiming,  on  that  account,  that  he  was  not  in  con- 
tempt, and  that  the  rule  be  discharged.  The  Court,  however,  npon 
the  hearing  of  the  answer,  granted  a  rule  absolute,  reqoiring  the 
Sheriff  to  pay  the  money  due  on  the^.  Ja.  on  or  before  the  fint 
day  of  the  next  succeeding  term.    At  the  next  sacceed]ngtenn,to 
wit,  in  June,  1842,  the  money  not  being  yet  paid,  and  die  plaintiff 
in  execution  being  about  to  sue  out  an  attachment  against  the 
Sherifi^  "  the  matter  (says  the  return  of  the  justices)  was  adjusted 
between  the  parties  in  some  way  not  officially  known  to  diem." 
The  petition  of  the  defendant  in  error  to  the  Superior  Court  tor 
the  eertiorariy  states  this  adjustment  to  have  been,  the  execntioD  of 
Chipman's  note  to  him,  with  security  for  the  amount  of  the  execu- 
tion.    The  petition  further  states,  that  suit  is  now  pending  upon 
that  note.     Thus  the  matter  stood  until  December,  1845,  whiea 
Chipman,  having  previously  given  Barron  nodce,  appeared  b^Chre 
the  Inferior  Court  and  moved  the  Court  to  annul  or  rescnid  IpBir 
order  absolute,  upon  the  ground  that  it  was  granted  contraiy  to 
law ;  and  that,  in  consequence  of  the  illegality  and  bond,  and  the 
failure' of  the  defendant  to  produce  the  propeil^lte  waanot  in  con- 
tempt; which  motion  was  sustained  by  the  Court,  and  the  rule 
ahaolute  rescinded.     Upon  that  decisUm  the  case  vraa  taken  befine 
Judge  Floyd,  by  writ  of  cerUorari.    Upon  the  hearing  of  the 
certiorari,  counsel  in  behalf  of  Chipman  moved  to  dismiss  die  writ, 
upon  the  ground  that  the  Superior  Court  has  no  right  or  power  to 
revise  the  action  of  an  Inferior  Court  in  relation  to  cbntenipti,  die 
order  annuUed  being  an  amercement  against  the  Sheriff  for  a  coo* 
tempt  cl  the  Inferior  Court,  in  disobeying  its  process.    Hie  pre* 
ndiMkg  Judge  ofciruled  the  mc^kfaXo  dasnaia^  and  Mel  itcinm  ia 
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one  of  the  erron  specified  in  the  bill  of  excepdoos,  and  now  pre- 
sented for  oar  conaideratiQii.  The  Coart  below  further  ruled,  that 
the  Inferior  Court  had  not,  imder  the  circumstances  of  this  case,  die 
power  to  review  and  annul  die  action  of  the  same  court  at  a  pre- 
ceding term ;  that  is,  that  it  had  not  the  power,  in  1845,  to  rescind  the 
rule  absolute  against  Chipman  passed  in  1842;  and  that  decuiom  is 
claimed  in  the  bill  ai  exceptions  to  be  erroneous,  and  b  also  present- 
ed for  the  revbion  of  this  Court.  Having  thus  arrived  at  and 
hibited  the  points  in  controversy,  we  proceed  to  their  co 

The  opinion  of  the  able  Judge  who  presided  in  this  cause  [£} 
in  the  Court  below,  on  the  first  point,  is  thus  briefly  recited*in  the 
bill  of  exceptions.  "  Over  that  class  of  contempts  where  parties 
move  under  the  statute  for  the  payment  of  money  in  an  Inferior 
Court,  the  Superior  Court  has  a  revisory  power."  The  Court 
seems  to  intimate  an  opinion  that  there  is  a  class  of  contempts  over 
which  the  Superior  Courts  have  no  revisory  power.  The  class  of 
co;itempts  doubdess  which  was  in  die  mind  of  the  Cpurt,  are  such 
as  afiect  not  immediately  the  interest  of  parties,  but  such  as  dero- 
gate from  the  dignity,  impede  the  business,  and  thereby  lessen  the 
usefulness  of  die  court;  for  example,  disobedience,  in  the  presence 
of  die  court,  to  its  order,  indecent  or  libellous  language  uttered  in 
the  presence  of  the  court,  or  boisterous  conduct.  These  contempts 
invoke  the  jfumshimg  potocr  of  the  court  alone,  which  is  exerdsed 
by  fin^,  or  commitment,  or  otherwise.  The  power  to  punish  for 
ootutempts  of  this  character  is  incident,  at  common  law,  to  ^  courts 
oi  record,  and  is  indispensable  to  the  respectability  and  proper 
efficiency  of  any  court  What  are  and  what  are  not  contempts  in 
Biu^uid,  it  is  difficult  to  determine,  the  doctrine  there  is  not  yery 
aeMHMly  defined;  and,  although  the  subject  has  for  centuries^ re- 
oehreicl  the  attention  of  the  sages  of  die  law,  may  be  considered  as 
still,  to  some  extenly  wsetded.  The  labour  and  responsibility  of 
determining  wlMitt^  l||e  true  rules  upon  this  subject,  as  derived 
fixim  the  English  Mljjkt,  do  not  now,  fortunately,  devolve  upon  this 
Court,  for  this  reason;  no  question  is  made  in  this  record  as  to 
what  acts  are  contempts,  it  being  conceded,  by  the  Court  below, 
that  the  rescinded  order  absolute  against  the  Sherifl*  was  founded 
on  an  omission,  to  wit,  a  failure  to  execute  a  process  of  the  Court; 
which  omission  is  recognised  by  our  own  statute  as  a  contempt. 
So  jealous  have  been  the  people  of  this  country  of  this  arbitnucy^  j 
yet  as  we  beliere  indispensable  power  of  the  courts,  so  vigilniH 
have  they  heea  over  the  personal  liberty  o(  \!bib  cVcoAu^^i^DA^^H 
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doctnDe  of  contempt  has  been  defined  by  legislation  in  most  of  the 
States,  our  own  included.  In  many  instances  it  must  be  conceded 
that  the  Legislature  has  so  limited  the  power  of  the  courts  as  to 
leave  their  efficiency,  and  that  popular  reverence  for  them,  which 
in  this  country  is  conservative  beyond  any  thing  else,  to  the  mercy 
kjS  the  lawless,  the  tumultuous  and  licentious.  The  Civil  Code  of 
Louisiana  for  example,  admits  punishment  for  contempts^  only 
after  indictment  and  verdict  of  guilty  by  a  jury.  There,  it  -would 
seem  to  me,  the  power  must  be  nugatory.  There  are  contempts 
of  court,  beyond  all  question,  which  must  be  at  once  and  decisively 
punished,  or  the  court  is  liable  to  be  not  only  impeded  bat  arrested, 
and  irrecoverably  obstructed  in  its  duties.  The  Judiciary  Aet  of 
the  United  States  of  1789,  gave  to  the  courts  of  the  United  States 
power  to  punish  by  fine  or  imprisonment,  at  the  discretion  of  the 
courts,  all  contempts  of  authority  in  any  cause  or  hearing  befbro 
them.  But  the  Act  uf  Congress  of  2d  March,  1831,  ch.  98,  limited 
and  defined  this  power,  by  declaring  '*  that  the  power  to  issue  at- 
tachments, and  inflict  summary  punishments  for  contempt  of  eoiiixts, 
shall  not  extend  to  any  cases  except  to  the  misbehaviour  of  any 
person  in  the  presence  of  the  couit,  or  so  near  thereto  as  ta  ob- 
struct the  administration  of  justice;  and  the  misbehaviour  of  any  of 
the  officers  of  the  said  courts  in  their  official  transactions,  and  die 
disobedience  or  resistance  by  any  officer  of  said  courts,  party,  juror, 
witness,  or  any  other  person,  to  any  lowfiil  writ,  proceas,  otder, 
rule,  decree,  or  command  of  the  said  courts."  Upon  this  aet  of 
Congress  Chancellor  Kent  passes  this  guarded  censure:  ''It  is  a 
very  considerable,  if  not  injudicious,  abridgment  of  the  immeiBari- 
ally  exercised  discretion  of  the  courts  in  respect  to  coni 
Our  own  act  defining  contempts  is  a  literal  copy  of  the  law 
gross  of  March,  1831,  to  which  I  shall  again  advert.  To  return  n^ 
firom  this  brief,  but  I  trust  not  wholly  unprofitable  digression. 
Whether  the  Court  below  intended  or  not  to  intimate  an  opinion  as 
to. the  power  of  the  Superior  Courts  in  Gtoorgia  to  review  the 
action  of  Inferior  Courts,  in  relation  to  contempts  which  involve 
no  immediate  pecuniary  private  interests,  and  which  look  alone  to 
a  maintenance  of  the  authority  of  the  court  itself,  is  in  no  way  im- 
portant; because,  if  such  intimation  was  intended,  no  exception  was 
taken  upon  it,  and  we  are  not,  therefore,  called  on  to  express  our 
opinion.  One  thing,  however,  we  will  say,  and  that  is  that  such  a 
rovwory  power,  under  like  circumstances,  has  been  seriously  ques- 
tioQcxi  in  both  England  imd  Auxvsuca..    1l!q»  cyiostion  now  made  is 
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thkyhas  tho  Superior  Comts  the  power,  by  writ  of  certiorari^  to  re- 
view the  dedsion  of  the  Inferior  (jourt,  annulling  its  order  absolute 
against  the  Sheriff,  to  pay  over  money  that  he  had  failed  to  raise 
upon  KJi.fa,  ?  The  order  was  passed  originally  upon  the  assump- 
tion that  the  Sheriff  was  in  contempt;  it  was  annulled  upon  the  as- 
sumption  that  he  was  not  in  contempt  Is  the  action  of  the  Inferior 
Court  upon  this  species  of  contempt  final,  or  is  it  subject  to  review 
and  control  by  the  Superior  Court  1 

Both  in  regard  to  the  first  and  second  points  made  in  thk  cause, 
it  is  desirable  to  determine  the  character  of  the  proceeding  against 
the  Sheriff.  By  counsel  for  the  defendant  in  error,  it  is  called  a 
civil  proceeding,  in  the  nature  of  a  suit  by  the  plaintiff  in  execution 
against  the  Sheriff,  for  the  recovery  of  the  money  which  he  has 
neglected  to  raise ;  and  the  rule  absolute  is  the  judgment  of  the 
Court  upon  the  issue  made,  which  vests  in  the  plaintiff  in  execu- 
tion  certain  rights,  one  of  which  is,  to  have  process  of  attachment 
to  enforce  it;  which  process  is  equivalent  to  an  execution  upon 
ordinary  judgments.  This  argument  is  based  chiefly  upon  our 
statute,  which  makes  the  Sheriff  liable  to  an  action  on  the  case,  or 
an  attachment  for  contempt  of  court,  at  the  option  of  the  party 
injured.  The  rule  nisi  and  the  rule  absolute,  which  are  preliminaxy 
to  an  attachment  £qt  contempt,  argue  the  counsel,  are  statutory « 
proceedings;  and  llie  plaintiff  in  execution  acquires  the  same  rights 
in  the  judgment  of  the  Court  upon  his  rule,  as  he  acquires  in  the 
judgment  of  the  Court  upon  an  action  on  the  case  against  the 
Sheriff  for  the  same  cause.  On* the  other  hand  it  is  contended  diaC 
tl^e  proeeedkig  is  criminal  in  its  character;  that  the  inception  and 
lion  of  the  procedure  are  founded  upon  an  alleged  coik 
Sxid  that  the  order  absolute  is  the  judgment  of  the  Court, 
tbit  the  Sheriff  is  in  contempt,  and  an  amercement  because  of  diat 
contempt.  If  die  4^n<lBnt  in  error  be  right  and  the  judgment  of 
the  Court  as  expretitod  in  the  rule  absolute,  be  like  any  other  judg- 
ment founded  on  a  chrl  proceeding  exclusively,  then  indeed  there 
can  be  no  question  whatever  of  the  power  of  the  Superior  Courts 
to  review  that  judgment,  or  which  is  the  same  thing,  the  judgment 
which  annuls  it.  The  reasoning  however,  of  the  counsel  on  both 
sides  goes  too  far;  quite  too  far.  The  right  to  move  by  attachment, 
conferred  by  the  statute,  is  one  which  existed  before  the  statute 
granted  it;  it  is  only  declaratory,  in  this  particular,  of  the  commfcm 
law ;  and  1  cannot  conceive,  that  because  by  stafeuta  tihia 
tiff  may  proceed  by  attachment  aa  for  a  couJUoda^  dl  ^ioia  « 
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chat  therefore  the  character  of  the  proceedhig  is  altered,  and  diat 
therefore  the  law  of  contempts  is  altered,  or  the  power  of  the 
Court  over  contempts  changed.  All  the  statute  does  is  to  declare 
that  the  plaintiff  may  if  he  pleases,  invoke  the  power  of  the  Court 
over  its  officer  for  a  contempt,  and  command  its  process  of  attack- 
men^  to  constrain  the  Sheriff  to  compensate  him  for  the  injoiy  he 
has  suftained  by  his  disobedience  to  the  process  of  the  CourL  It 
leaves  die  law  of  contempt  and  the  law  which  characterises  the 
proceeding,  just  as  it  found  it.  The  proceeding  by  rule  msi 
against  the  Sheriff  is  dissimilar  in  many  respects  to  a  suit.  It  does 
not  issue  like  process  to  a  writ  properly  filed,  as  matter  of  right 
It  must  bo  moved  in  term,  -and  is  granted  or  refused  at  the  dis- 
cr^on  of  the  Court.  Because  the  Court  has  the  discretioii  of 
proceeding  or  not  against  -its  officer  for  a  contempt,  and  because 
the  rule  nisi  goes'  upon  the  assumption,  and  in  truth  recites  those 
fyucta  which  the  law  declares  shall  constitute  a  contempt,  tker^hre, 
the  Court  will  exercise  a  sound  discretion,  and  either  grant  or  re- 
fuse the  rule.  The  statute  which  declares  that  disobedience  to  a 
process  of  the  Couit  shall  be  a  contempt,  does  not  oust  that  dis- 
cretion which  at  common  law  belongs  to  all  courts  of  record,  as 
to  their  action  on  the  contempt.  And  when  the  plaintiff  takes 
^  the  remedy  by  attachment,  he  takes  it  subject  to  the  law  which 
regulates  the  power  of  the  court  over  its  officer  for  a  contempt, 
and  that  law  clothes  the  court  with  power  to  move  against  him 
or  not  at  its  discretion.  The  rule  issues  in  the  name  of  the  court; 
it  is  a  mandate  to  the  officer  to  appear  and  answer,- to  whatt  not 
to  a  cause  of  action  set  forth  in  the  rule,  but  to  an  allegation  that 
he  has  disobeyed  (in  this  case)  the  process  of  tlie  Court,  aaidieie- 
fore  (is  the  legal  inference,)  is  in  contempt.  Whether  it  is  reidni- 
ahle  instanter  or  upon  time,  is  also  with  the  court  Now  what  k 
the  object  of  the  rule  in  the  first  instance?  Take  the  case  before 
us.  The  rule  nisi  declares  that  the  Sheriff  has  levied  upon  pivp- 
erty  sufficient  to  satisfy  the  plaintiff's  execution,  and  that  he  Imb 
had  sufficient  time  to  raise  the  money  and  has  not  done  it 

Now  what  is  the  object  of  this  rule  ?  It  is  to  ascertain  whether 
the  &cts  be  true,  whether  the  Sheriff  is  in  contempt  or  not  To 
this  end  he  is  called  upon  to  show  cause.  And  when  the  cause  is 
ahown,  if  any,  or  if  none,  then,  upon  the  default  of  the  Sheriff,  the 
court  proceeds  to  give  its  judgment.  And  what  is  tbe  court  to 
adjudge  1  why,  manifestly  whether  the  Sheriff  be  in  contempt  or 
The  judgment,  then,  w\iaX  \a  \\.*\  n«\i^  Yraa  the  judgment 
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upon  Uie  rule  nUi  in  the  cause  under  review  t  Let  its  words  be 
what  they  may,  the  legal  effect  of  the  order  absolute  is  two-ft>ld. 
1.  It  finds  the  issue  against  the  Sheriff;  that  is,  it  finds  him  in 
contempt.  And  2.  It  adjudges,  in  consequence  of  his  being  in  con- 
tempt, that  he,  at  a  future  day,  pay  the  money  to  the  plaintiff  who 
hias  been  injured  by  that  contempt.  We  do  not  agree  witb  the 
counsel  for  plaintiff  in  error  that  this  order  is  an  amercemttnt— a 
punishment  by  way  of  fine,  for  the  contempt;  we  think  that  it  is 
a  declaration,  that  according  to  law,  in  consequence  of  the  con- 
tempt, the  Sheriff  is  bound  to  pay  the  money  due  to  the  plaintiff. 
It  is  important  to  observe,  that  the  order  was  not  that  the  Sheriff 
pay  over  the  money  at  once,  but  on  or  before  the  first  day  of  the 
succeeding  term  of  the  Court  So  that,  by  the  terms  of  its  order, 
its  own  execution  is  suspended.  This  fact  proves  this,  to  wit,  the 
Court  did  not  view  it  in  the  light  of  punishment,  bui  did  postpone 
the  exercise  of  its  punitive  power  until  a  future  day.  There  was 
no  exercise  of  the  penal  powers  of  die  Court;  that  does  not  be- 
gin until  the  attachment  issues  for  disobedience  to  the  final  order. 
That  disobedience  is  a  new  contempt,  in  which  the  authority  of  the 
Court  is  more  especially  concerned.  Xhe  action  of  the  Court  m 
this  case  terminated  with  the  granting  of  the  rule  absolute. 

In  the  case  of  Bonafous  vs%  Schoole,  reported  in  4  T.  R,  316,  the 
court  say:  "But  this  defendant  is  in  custody  on  an  attachment  for 
non-payment  of  costs;  which,  in  whatever  H^t  it  may  have  been 
.considered  when  the  cases  cited  from  Co,  PracL  wen  det^goineil, 
km9fOflateyear9,hem  deemed  to  he  only  a  deU  executUmi  9ommekw^ 
Aat  a  person  charged  in  custody  on  euch  an  attachment  ueniiikdteie 
discharged  mtder  the  Lards*  ActJ*  So  in  the  King  vs.  Myem,'i^ 
poirtedin  1  T.  JR. 265.  BuUer,  J.  says,  ''it has  been  «9tded  of  kta 
years,  that  an  attachment  for  the  performance  of  an  ^awatd  is  o^ 
in  the  nature  of  a  civil  execution."  In  the  King  vs.  Davis,  i^ 
ported' in  1  Bos.  ^  TnU.  336,  the  defendant  was  imprisoned  oimii 
attachment  for  non-payment  of  money  to  the  plaintiff  in  a  cause, 
and  was  brought  up  to  be  discharged  under  die  Lords'  Act;  the 
court  held  that  he  was  dischargeable,  saying  that  an  attachment  far 
thenanrffayment  of  money  teas  an  execution.  In  South  Carcdina,  and 
in  New  York,  one  imprisoned  under  an  attachment  to  pay 
has  been  held  to  be  within  the  provisions  of  the  insolvent ' 
those  States  respectively.  1  BaHey  8o.Ca.R.  607;  3 
a42. 

In  En  vs.  Slokes,  Cawp.  136,  tlie  Comt  coiMnAMral 


230  SUPREME  COURT  OF  GEORGIA. 

Chipman  vi.  Barron. 

ment  to  be  an  execution  in  a  civil  suit,  so  far  as  it  was  intended  to 
enforce  an  obligation,  or  the  performance  of  a  duty,  as  between 
party  and  party,  and  as  a  matter  wholly  between  theln,  uncon- 
nected with  the  offence  itself,  Cowp,  136 ;  3  Paige  41,  42 :  for 
example,  in  case  of  money  due  to  a  plaintiff,  sought  to  be  enforofj^T 
by^attachment.    In  this  designation  is  embraced  one  claai^cf  i^ 
taebufents  for  contempts.    Another  class  is  founded  on  the  exer- 
cise of  the  penal  power  of  the  Court,  in  which  individuals  are  not 
directly  interested ;  as  to  enforce  a  fine  upon  an  officer  for  dis- 
obedience to  an  order  in  open  court  and  are  criminal  procosaea. 
I  Bailey  So.  Co.  R,  607. 

And  a  third  class  is  illustrated  by  the  case  before  us,  fbunded  on 
the  neglect  or  omission  of  an  officer  of  court,  or  other  person,  to 
obey  its  process.  These,  according  to  the  opinion  of  the  Couxtyin 
ex  parte  Thurmond,  reported  in  1  Bailey  So.  Co.  R,  605, 606, 607, 
have  a  two-fold  character.  The  attachment,  says  the  Coor^  **  is 
partly  a  criminal  and  partly  a  civil  process.  It  is  criminal  in  jbrm 
and  effect,  so  far  as  it  is  designed  to  punish  the  Sheriff  fixr  his 
neglect;  but,  so  far  as  its  effect  is,  to  redress  the  injury  of  die 
party  who  procures  it  to  be  issued,  by  compelling  the  Sheriff  to 
place  him  in  as  good  a  situation  as  he  would  have  been  in  had  die 
^eriff  done  his  duty,  it  is  generally  a  civil  process^"  1  MUL 151 ; 
4  McCord,  237. 

If  the  attachmenta  are  civil  proceedings,  or  criminal  proeeaaai^ 
er  mi^ed,  according  to  the  IbregcHng  classification,  then  mjmrtimi^ 
the  rule  mid  and  the  mlo  absolute,  in  cases  where  these  preoete 
dienttaehmeiit,  are  of  the  same  character.  In  dus  case  no  attach- 
ment isaiied;  and,  guided  by  the  principles  and  authorities  herahi- 
hefofo  eidiibited,  v^e  are  of  opinion  that  the  proceeding  hefiare  die 
Inferior  Court  was,  in  the  extent  to  which  it  did  in  fact  go,  a  civB 
proeeeding ;  and  that  if  attachment  had  issued  upon  the  final  otder, 
dien  it  would  have  partaken  both  of  a  civil  and  criminal  character. 
We  are  not,  however,  to  be  understood  as  giving  to  this  proceed- 
ing all  the  characteristics  of  a  suit,  or  to  the  order  absolute  all  the 
attributes  of  a  judgment  Although,  in  our  judgment,  it  is  in  the 
nature  of  a  civil  proceeding,  yet  it  is  one  sui  generis^  disdnguishaUe 
eminendy  from  ordinary  suits  and  judgments,  in  the  fact  and  the 
oonsequences  which  result  from  that  fact,  diat  both  the  rule,  and 
the  judgment  diereon,  are  founded  upon  a  Contempt  of  court. 
Bj  the  Constitution  of  this  State,  the  Superior  Courts  are  clothed 
with  power  '*  to  conecl  OTtox^  mlo&infia:  iS\)ii&c»Xan»&  by  writ  of 


MACON,  FEBRUARY  TERM,  1847.  231 

Chipmanpt.  Barron. 

certiorari**  Prince  910,  Const,  art.  3,  sec.  1.  The  Judiciary  Act  of 
1799,  in  providing  for  the  exercise  of  this  power  declares,  that 
**  where  either  party  in  any  cause,  in  any  Infeiior  Court,  shall  take 
exceptions  to  any  proceedings  in  any  case  affecting  the  real  merits 
of  such  cause,  the  party  making  the  same,  shall  offer  such  fxcep- 
tjens  iok.  writing,  which  shall  he  signed  by  himself  or  his  attoriKby ; 
and  if  the  same  shall  be  overruled  by  the  Court,  it  shall  dnintj 
be  lawful  for  such  party,  on  giving  twenty  days  notice  to  the  oppo- 
site party  or  his  attorney,  to  apply  to  one  of  the  Judges  of  the 
Superior  Court,  and  if  such  Judge  shall  deem  the  said  excepdoiMi 
to  be  sufficient,  he  shall  forthwith  issue  a  writ  of  certiorari^  hc^ 
and  said  Superior  Court  shall  determine  thereon  and  order  the 
proceedings  to  be  dismissed,  or  return  the  same  to  the  said  Inferior 
Court,  with  order  to  proceed  in  the  said  cause."  Prinoe  432. 
With  the  view  of  the  character  of  this  proceeding  which  we  have 
presented,  and  under  the  broad  grant  of  corrective  powers  c<m- 
ferred  upon  the  Superior  Court  under  thelSonstitution  and  the  Act 
of  1799,  vee  are  satisfied  that  the  Court  below  did  right  ib  refuskij^ 
to  dismisff  the  writ  of  certiorari. 

We  however,  are  compelled  to  differ  from  the  Court  bek)w  ea 
the  second  assignment  of  error.  The  power  of  the  Inferior  Couit 
totvacate  its  sdienm  judgment^  rendered  in  due  course  of  law  npon  amk 
brought^  upon  the  ground  that  it  had  misapplied  or  misappreheBded 
the  hEW>  upon  motion,  may  be  well  questioned,  and  is  not  asset tej 
by  this  CourC  The  old  eommoa  law  writ  of  audita  geoWti 
wo«dd  not  relieve  in  such  a  case,  nor  a  writ  of  error  coram  nsMr, 
nor  a  motion  to  arrest.  The  ground  for  annulling  this  order  ahu^ 
hUe^  is  not  irregularity  in  the  proceeding,  or  fieud;  if  it  were  tfle 
latter,  equity  might  relieve.  As  before  stated,  the  ground  takeii 
by  the  Inferior  Court  as  appears  from  the  return  to  the  certiorari, 
is  that  the  '*rule  absolute  was  granted  improperly  and  illegally; 
because  said  Chipman  was  not  in  contempt  of  court,  having  takeii 
a  bond  with  good  security  for  the  forthcoming  of  the  property,  oo 
the  filing  of  the  affidavit  of  illegality,  as  he  was  requited  by  law 
to  do.'*  We  do  not  consider  the  annulled  order  in  the  light  ef 
such  a  judgment,  and  therefore  the  law  as  applicable  to  an  act 
eating  such  a  judgment,  does  not  i^ply  as  we  conceive  to  this 

Tbe  Court  below  admits  the  power  of  the  Infinior  Court  to 
have  reviewed  their  order  during  the  term,  at  which  it  was  passed, 
but  tliinks  that  the  power  of  review  ceased  with  the  tBtm.    ^Y\aik 
we  suppoae  is  simply  asserting  the  power  mdAsatXo  ^  ^oooMa^ 
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record,  of  correcting  their  records  before  they  are  made  up  and 
signed ;  and  to  this  proposition  there  can  be  no  objection.  We 
however  claim  for  the  Court,  the  power  to  review  and  anmml  this 
order  at  a  subsequent  term.  Nor  do  we  perceive  that  any  valid 
objection  to  it  grows  out  of  tlie  state  of  the  record,  after  tbe  re- 
scinding order  is  passed.  The  record  of  a  cause  does  notjMoei- 
sarilj  consist  of  the  action  of  the  Court  at  any  one  term,'1>at  may 
be  constituted  of  a  series  of  actions  in  the  same  cause,  at  diSereot 
terms.  The  whole  record  is  to  be  taken  together ;  one  part  ex- 
plaining another.  Thus  a  judgment  may  be  obtained  upon  the 
final  hearing  on  appeal  and  the  record  of  the  term  closed,  and  stitt 
at  a  subsequent  term,  if  there  be  sufficient  cause,  it  may  be.ar- 
rested^  We  do  not  see  that  so  far  as  the  record  is  concerned^  this 
cause  differs  m%terially  from  that. 

The  Court  is  further  represented,  in  the  bill  of  exceptions,  as 
ruling  (and  here  we  take  occasion  to  regret  that  this  Court  cannot 
always  have  the  opinio*  of  the  Court  below  more  fully  presented 
than  it  usually  is,  for  we  are  conscious  that  our  opinions  wear  the 
appearance  sometimes  of  doing  less  than  justice  to  the  decisicm 
which  it  m  our  duty  to  review,)  that  the  Inferior  Court  exceeded  its 
power  in  revoking  the  rule  absolute  at  a  subsequent  term,  so  ftr  as 
the  revocation. affected  the  rights  which  the  plaintiff  acquired  under 
it.  •  So  far  as  rights  had  vested  in  Wilie  Barron,  under  that  rule, 
we  agrree  with  the  Court,  Aat  they  could  not  be  divested  by  its  re- 
vOeati^.  •  That  he  did  settle  with  Chipman  by  taking  his  note,  with 
security,  for  the  debt,  is  averred  in  his  petition  for  the  oerUoraru 

But  the  return  does  not  show  that  this  averment  is  true  or  fidse. 
"Ws  must  consider  that  as  a  fkct  not  .established.  And  if  it  was  wie 
would  not  then  be  called  upon  to  give  any  opinion  as  to  whether 
that  settlement  vested  any  rights  in  the  plaintiff,  and  as  to  the  effect 
which  the  revocation  of  the  order  would  have  upon  the  right  of  the 
plaintiff  to  recover  upon  Chipman's  note.  We  would  leave  thoee 
questions  to  be  dotcrmLned  by  the  court  before  which  they  might  be 
raised.  Aside  from  these  considerations,  we  cannot  see  that  there 
Was  any  right  of  property^  or  of  JroTichiae  vesting  in  the  plaintiff  by 
virtue  of  this  rule  absolute,  like  that  vested  right  which  is  held  by 
jurists  every  where  to  be  irrevocable,  and  with  which  neither  the 
Judiciary  nor  the  Legislature  can  interfere.  Before  proceeding 
further,  we  may  state  at  once  that,  in  our  judgment,  the  Court  had 
the  power  to  annul  this  order,  by  virtue  of  that  discretion  and  comirei 
uJUcA  courts  ofreoori  may  exercise  over  tmltjsai'gts.    That  they  have 
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such  discretion,  is  conceded  throughout  all  the  learning  upon  this 
subject,  from  the  time  of  Lord  Bacon  to  this  day.  The  discretion 
to  declare  an  officer  in  contempt  or  not,  involves  the  power  to  annul 
the  judgment  or  declaration  that  he  is  in  contempt,  otherwise  how 
shall  a  party  in  contempt  ever  purge  the  contempt.  We  admit  that 
th^  difliBotion  is  to  be  exercised  according  to  law,  to  some  extent ; 
but  we  do  hot  admit  that  every  act  which  the  court  may  do,  or  omit  to 
do,  is  ascertained  by  a  legal  rule ;  something  must  be  left  to  the 
exercise  of  the  best  judgment  of  the  court,  guided  by  justice,  under 
the  various  phases  which  a  case  of  contempt  may  assume.  We  der 
not  mean  to  say  that  this  discretion  extends  to  the  determinectiofi 
of  what  are  or  are  not  contempts ;  we  mean  to  confine  the  use  of 
the  word  to  the  action  of  the  court  in  dedaring  a  contempt,  per- 
mitting it  to  be  purged,  and  removing  or  relieving  against  the  punit^ 
ment  of  it.  We  may  safely  say  that,  in  the  law  which  limits  or  re- 
strains the  discretion  referred  to,  there  is  not  to  be  £)und  a  prin- 
ciple which  inhibits  a  court  from  annulling  an  order  declaring  a 
contempt  against  its  officer,  when  it  is  made  to  appear  to  that  court 
that  the  officer  is  not  and  had  not  been  in  contempt  That  this 
officer  was  not  in  contempt  when  the  rule  absolute  was  passed  is 
obvious,  nay  palpable.  It  was  his  duty  to  receive  the  illegality, 
and  it  was  likewise  his  duty  to  receive  the  bond,  and  to  deliver  the 
|»t^erty  levied  upon  to  the  defendant.  The  bond  is  given  for  the 
benefit  of  the  plaintiff — his  security  was  in  that — and  had  A» 
Sheriff  refused  to  deHver  the  property,  upon  a  tender  of  the  bendy 
he  would  have  been  liable  to  the  defendant  Acts  qflSSS,  Pamph. 
page  145.  How,  then,  could  he  have  been  in  contempt,  when  his 
return  showed  that  the  illegality  had  been  filed,  and  bond  given,  and 
that  the  property  had  not  been  returned  to  him.  The  Inferior 
Court  misjudged  the  law  of  the  case,  and  declared  the  Sheriff  in 
contempt ;  this  being  the  case  we  think  it  was  vrithin  their  power, 
and  certainly  their  duty,  to  place  the  Sheriff  in  the  condition  he 
was  in  before  the  order  was  passed ;  this  they  could  do  only  by 
revoking  the  order,  the  effect  of  which  was  to  remit  the  plain- 
tiff also  to  the  rights  and  remedies  which  he  had  before  the  order 
was  passed.  Even  in  cases  where  the  court  has  issued  its  penal 
process,  and  the  officer  is  committed,  where  he  is  in  execution  at 
the  instance  of  a  plaintiff  under  an  attachment,  and  where  the  com- 
mitment might  be  with  plausibility  daimed  as  the  pknmi^i  saHt- 
facHamt  em  in  such  cases  the  offifter  has  been  considered  withiaoL 
the  providoiis  of  the  insolvent  laws.    A  suxreiidm  ^  tSWoA  tfiMfioa 
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being  considered  as  a  purgation  of  the  contempt.  And  in  racii 
cases,  upon  such  surrender,  it  has  been  held,  that  the  officer  might 
be  discharged  upon  motion.  This  is  not  one  of  those  cases*  bat  a 
much  stronger  case,  in  this,  that  here  there  was  no  commitment,  no 
attachment  issued,  but  only  the  preliminary  judgement,  that  the 
Sheriff  was  in  contempt,  and  an  order  giving  time  to  paj  the 
money.  Seethe  authorities  b^ore  cited,  also  Bacon**  M.  TUe 
Courts,  E;  1  B.  if  Aid.  192;  Barnes,  11;  10  Bingham,  434;  3  Paige, 
40, 41,  42;  IJEZtS  N.  Y.  R.  171 ;  7  T.  A.  156;  3  Desaussure  R.  269; 
4  McCord,  237.  "  Even  in  cases  (says  Sewell)  where  the  pro- 
ceedings are  perfectly  regular,  and  have  been  properly  commenced 
and  contyiued,  the  courts  exercise  a  discretionary  power  to  stay 
them  on  terms."     SeweWs  Law  of  Sheriff,  page  an  the  margit^  422* 

%The  case  ex  parte  Thurmond,  1  Bailey,  605,  which  I  have  be- 
fore referred  to,  is  considered  by  this  Court  as  s&taining  the 
grounds  which  they  have  taken.  That  was  a  case  where  the  Sheriff 
had  been  ruled  to  pay  over  money  collected  on  a  Ji.Ja.  and  com- 
mitted under  an  attachment  for  contempt  He  filed  his  schedule 
and  asked  to  be  discharged  under  the  insolvent  laws  of  South  Car- 
olina; he  was  opposed  upon  the  ground  that  a  Sheriff  committed 
to  jail  under  an  attachment  for  a  contempt,  is  not  entitled  to  the 
benefit  of  the  insolvent  laws.  The  Circuit  Court  discharged  him 
and  an  appeal  was  taken.  The  same  grounds  were  taken  b^oie 
the  Appeal  Court  against  his  discharge;  the  Court  held  that  he 
was  entitled  to  a  discharge  under  the  insolvent  laws  of  Carolina 
and  sent  the  case  back  with  instructions.  O'Neall,  J.  in  delivering 
the  opinion  of  the  Court  says,  "in  the  present  case  we  are  un- 
trammeled  by  precedent,  and  the  Court  concludes  that  where  the 
Sheriff  shows  that  he  is  unable  through  poverty  or  misfortune  to 
put  the  party  procuring  the  attachment,  in  as  good  a  situation  as 
he  would  have  been  in,  had  he  done  his  duty,  and  he  has  returned 
the  execution,  he  might  he  discharged  under  the  discretionary  power 
of  the  Court  over  all  cases  of  contempt**  They  however  thought  it 
best  in  that  case  to  let  the  discharge  be  effected  by  the  usual  coune 
under  the  bankrupt  laws. 

In  the  case  of  the  PeoplevB.  Kevins,  iHiUN.  Y.iL  171,  Nevins 
was  ruled  to  pay  money  collected  as  an  attoiTiey  before  the  Su- 
preme Court  of  New  York,  and  committed  to  jail  under  an  attach- 
ment for  contempt.  A  commissioner  for  the  county  of  Erie  dis- 
chai^ged  him  by  writ  of  habeas  corpus,  and  his  action  was  brought 
before  the  Supreme  Couil  of  llevr  York  by  writ  of  cerHmmL 
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The  Court  reversed  the  order  of  diBcharge  for  want  of  jurisdiction 
in  the  commissioner,  and  in  delivering  the  opinion  of  the  Court, 
Co  wen,  J.  says:  "and  if  the  imprisonment  were  not  warrantable, 
we  would  have  discharged  the  prisoner  on  motion** 

Under  such  a  view  as  we  have  now  griven  of  tho  discretionary 
power  of  the  Inferior  Court  over  contempts,  we  return  to  the 
inquiry;  what  right  or  interest  vested  in  the  plaintiff  in  this  order 
absolute? 

Upon  the  supposition  that  the  Sheriff  did  neglect  his  duty ;  the 
plaintiff  is  injured,  he  is  placed  by  the  de&ult  of  the  officer  in  a 
worse  condition  than  he  would  have  occupied,  if  he  had  done  his 
duty ;  the  default  is  at  the  same  time  a  contempt  of  the  authority 
of  the  Court ;  tiie  plaintiff  comes  then  into  court  and  suggesting 
die  contempt,  invokes  the  power  of  the  Court  over  the  contempt 
to  redress  the  wrong  done  him.  The  right  of  invoking  that  power 
does  not  divest  the  Court  of  its  discretion ;  that  continues,  and  so 
long  as  it  is  exercised  in  furtherance  of  the  plaintiff's  interest,  there 
can  be  no  conflict  between  hin^  and  the  Court  But  when  that 
discretion  does  not  subserve  his  views  there  is  a  conffict — and 
which  shall  yield  1  The  discretion  of  the  Court  or  the  supposed, 
or  actual  interest  of  the  plaintiff?  The  latter,  or  otherwise  the 
Court  has  no  discretion;  it  becomes,  like  its  process,  but  the  agency 
by  which  the  plaintiff  collects  his  money.  And  right  or  wrong, 
whetiier  in  contempt  or  not,  a  process  for  contempt,  is  used  to  com* 
pel  the  Sheriff  upon  pain  of  perpetual  imprisonment,  to  pay  to 
him  the  amoimt  of  his  judgment  against  a  third  person.  And  sup- 
pose it  turns  out,  as  it  did  in  this  case,  that  the  Sheriff  is  not  in 
contempt;  then  the  very  contingency  upon  which  the  law  makes 
him  liable  to  the  plaintiff,  fails,  and  if  the  Court  cannot  prevent  it, 
he  recovers  against  him  without  law  and  witiiout  equity.  We 
conclude  then  that  all  the  right  which  the  plaintiff  had  under  thjiy 
order  absolute,  was  the  right,  subordinate  to  the  power  of  the 
Court  to  annul  it,  to  ask  and  have  the  process  of  attachment  to 
en£>rce  tiie  payment  of  tiie  money,  and  when  it  was  annulled  that 
right  fell  to  the  ground.  And  why  (in  this  case  the  record  show- 
ing that  the  Sheriff  was  not  in  contempt,)  should  he  (plaintiff) 
complain  ?  the  revocation  of  the  order  remits  him  to  the  position 
which  whether  good  or  bad,  the  law  gave  him  before  it  was  passed. 
He  stiU  has  his  judgment  unimpaired,  and  the  bond  with  security 
which  the  defiemdant  gave  for  the  fi3ithcoming  of  the  prouecu^ 
We  do  not  believe  therefore,  that  any  vg^aanfiat  %Q;bkuftii^  ^omi 
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of  the  Court  to  revoke  this  order  can  be  drawn,  from  the  righls 
which  the  plaintiff  had  in  it  Let  the  judgment  of  the  Court  be- 
low be  revdrsed  upon  the  second  assignment  of  error. 


Na  31w — Hbnky  Pettee,  plaintiff  in  error  vs.  Robert  T.  Flew- 
ellen, defendant  in  error. 

[1.]  Under  the  Jadkiarj  Act  of  1799,  allowing  afipeals  to  be  entensd  upoD  tiw  pttjmeac 
of  costs  and  giving  security  for  the  eventual  condemnation  money,  the  ptrtjr  appeal- 
ing need  not  himself  sign  the  bond. 

Motion  to  dismiss  appeal.  In  Monroe  Superior  Court.  Sep- 
tember Term,  1846.    And  overruled,  Judge  Floyd  presiding. 

For  the  facts  of  the  case,  as  they  transpired  in  the  Court  below, 
see  the  opinion  of  the  Supreme  Court. 

ELiif  MONO,  for  the  plaintiff  in  error,  relied  upon  the  statute  of 
this  State,  authorizing  appeals  in  the  Superior  and  Inferior  Courts, 
and  upon  the  3d  Rule  of  Practice  of  the  Superior  Courts,  adopted 
by  the  Judges  in  Conyention,  &c. 

Dotal,  for  the  defendant  in  error. 

By  the  Court — Lumpkin,  J.  delivering  the  opinion. 

It  is  unnecessary  to  notice  the  pleadings  and  points  submitted 
during  the  progress  of  this  case  in  the  Circuit  Court.  It  appears, 
fix)m  the  record,  that  Robert  T.  Flewellen,  the  defendant  below,  in 
anticipation  of  the  verdict  rendered  against  him,  addressed  a  letter 
to  his  brother,  Edward  A.  Flewellen,  from  the  City  of  New  York, 
authorizing  an  appeal  to  be  entered  in  his  name.  It  was  done  ac- 
cordingly, the  bond  being  signed  "  Robert  X.  Flewellen,  by  E.  A. 
Flewellen,  and  Edward  A.  Flewellen,"  as  security.  Edward  A. 
Flewellen  made  and  filed,  with  the  papers  in  tlie  case  in  the  clerk's 
o&ce,  an  affidavit  as  to  his  authority  to  enter  the  appeal,  whiclit 
80  well  as  the  letter,  by  Bome  cQJi»LB\tN[  Beem  to  have  been  lost. 
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A  modoii  was  made  to  dismisB  the  appeal;  the  Coait  lefused 
to  grant  it,  stating  diat  it  was  appaxientthat  the  paity  had  intended 
to  appeal,  and  had  attempted  to  do  so  in  a  manner  that  he  consider- 
ed ^ding;  and  Robert  T.  Flewellen  was  directed  to  file  a  written 
recognition  of  the  act  and  agency  of  his  brother  in  the  premises, 
which  he  did  under  oath,  affirming  that  he  had  delegated  the  power 
exorcised  by  his  substitute,  and  acknowledged  himself  bound  by  it 
to  all  intents  and  purposes. 

Admit  all  that  is  contended  for  by  the  plaintiff  in  error,  and  [1.] 
more,  namely,  that  the  bond  had  not  been  signed  either  by  Robert 
T.  Flewellen  or  any  one  for  him,  but  by  the  itcurity  mdy,  would  it 
haye  been  a  good  bond  1  We  hold  that  it  would.  By  the  26th 
section  of  the  Judiciary  of  1799,  it  is  enacted,  ^  that  in  case  either 
party  shall  be  dissatisfied  with  the  verdict,  they  may  enter  an  ap- 
peal in  the  clerk's  office,  (as  matter  of  right,)  provided  they  pay 
all  costs,  and  give  tecurityfor  the  eventual  eondemnatiaii  money.'* 

In  the  case  of  Nisbet  vs,  Lawson,  1  Kelly  R.  280,  diis  Court 
intimated  a  pretty  decided  opinion  that  it  was  unnecessary  for  the 
party  appealing  to  execute  the  bond.  Upon  subsequent  examina- 
tion we  are  clear  that  he  need  not.  Neither  the  letter  nor  the 
reason  of  the  act  requires  it  The  party  has  to  give  security  for 
the  eventual  condemnation  money;  that  has  been  done;  the 
principal's  property  is  already  bound  by  the  verdict,  the  most  effi- 
cacious of  all  liens. 

By  Stat.  16  and  17,  Car.  U.itis  enacted,  ^that  in  writs  of  ermr, 
brought  upon  any  judgment  after  verdict,  in  any  action  of  ejeetiane 
Jimue,  no  execution  shall  be  stayed  unless  the  plaintiff  or  plaintiffs 
in  such  writs  of  error  shall  be  bound  unto  the  plaintiff  in  such  ac- 
tion of  ejeetiane  JimuB  in  such  reasonable  sum  as  the  court,  to  which 
such  writ  of  error  shall  be  directed,  shall  think  fit ;"  and  condition- 
ed, if  the  judgment  be  affirmed,  &c.  to  pay  costs,  ice  Even  under 
this  statute  it  has  been  repeatedly  decided  that  it  is  not  necessary 
for  the  plaintiff  in  error  to  be  personally  bound;  if  he  procure 
proper  securities  to  enter  into  the  recognisance  it  is  sufficient. 
Adamion  Ejectment^  313,  314 ;  Ananymaui,  Hardm,  149;  Bame$r». 
Bulmer,  Carth.  121;  GoodviUe  vs.  Bennington,  Bamee  15;.  Lunng' 
ton  vs.  Doe,  Ibid,  78.  Reene  on  the  Demise  of  Lord  Byron  V9, 
Dearborn  and  others,  8  East,  295,  was  a  case  under  this  act  The 
lessor  of  the  plaintiff  having  obtained  verdicts  and  entered  up 
judgmenlB  in  these'  ejectments,  the  defimdant  brought  writi  ^iflB 
error;  and,  upon  the  rules  finr  the  aIkiiw«nGe)'M»Kr|%X^'^^iM 
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the  words  of  the  Statute  of  Charles,  just  quoted,  and  then  objected 
that  Dearborn  &  Scott,  who  were  plaintifis  in  error  respectively  in 
two  of  the  cases,  had  not  joined,  nor  were  present  in  court  and 
prepared  to  join,  in  the  recognisances,  but  only  two  sureties  in 
each,  which  did  not  satisfy  the  statute  which  requires  the  plaintifis 
themselves  to  enter  with  the  obligation.  But  the  court,  after  some 
consideration,  agreed  that  though  the  words  of  the  act  seemed  to 
require  in  ejectment  a  recognisance  by  the  plaintiff' hknse^,  yet  they 
must  put  a  reasonable  construction  upon  them;  and  therefore  they 
/thought  that,  in  reason  and  substance,  the  act  would  be  satisfied  by 
plaintiflGs  in  error  procuring  responsible  persons  to  enter  into  the 
obligation  required. 

The  same  doctrine  was  held  in  Dixon  vs,  Dixon,  2  Bos.  ^r  PM. 
IL  443.     This  was  an  action  of  debt,  on  a  bond  for  «£4,000,  con- 
ditioned for  the  payment  of  o£2,000.    A  verdict  having  been  finmd 
for  the  plaintiff,  the  defendant  brought  a  writ  of  error,  and  a  re- 
cognisance was  entered  into  by  two  persons  as  his  securitieB.  Not- 
withstanding this  writ  of  error,  the  plaintiff  sued  out  loB^ficriJiieiaSf 
treating  the  recognisance  as  a  nullity.    A  rule  nisi  was  obtained  to 
set  aside  this  execution,  on  the  ground  of  its  having  issued  pending 
a  writ  of  errpr.    Best  &  Praed,  Seijeants,  now  showed  cause,  and 
pbjected  to  the  recognisance,  upon  the  grounds,*  first,  because  the 
defendant  himself  had  not  entered  into  it,  together  with  his  sure- 
ties ;  secondly,  because  it  was  not  taken  in  a  proper  sum.     They 
relied  upon  the  words  of  the  Statute  of  3  Jac.  I,  c.  8,  which  pro- 
vides, "  that  no  execution  shall  be  stayed  upon  any  writ  of  error  for 
the  reversing  of  any  judgment  given  upon  any  obligation,  with 
condition  for  the  payment  of  money  only,  unless  such  person  or 
persons,  in  whose  name  such  writ  of  error  shall  be  brought,  with 
two  sufficient  sureties,  such  as  the  court  shall  allow  of,  shall  fiist, 
before  such  stay  made,  be  bound  unto  the  party  for  whom  any 
such  judgment  shall  be  given,  by  recognisance  in  double  the  sum 
adjudged  to  be  recovered  by  such  former  judgment,  to  prosecute 
the  said  writ  of  error  with  effect,  and  also  to  satisfy  and  pay  the 
debts,  damages,  and  cost  adjudged  upon  the  former  judgment,  and 
all  costs  and  damages  to  be  awarded  for  the  same  delaying  of  exe- 
cuttOQ."     With  respect  to  the  first  point  they  contended,  that  as 
the  words  of  the  statute  were  positive,  that  the  plaintiff  in  error 
shall  enter  into  the  recognisance  with  two  sureties,  no  length  of 
practice  to  the  contrary  would  authorize  the  court  to  consider 
tbeise  words  satisfied  by  a  leco^HaaxicA  o^ktietced  into  by  two  sore- 
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ties,  without  the  plaintiflT  in  error.  They  further  suggested,  that 
the  adjudications  on  the  Statute  of  Charles  could  not  control  the 
present  case  under  the  Statute  of  James,  which  was  differently 
worded. 

The  Court  (consisting  of  Heath,  Rooke  and  Chambre,  Js.) 
made  the  rule  absolute,  being  of  the  opinion,  that  they  might 
without  doing  much  violence  to  the  statute,  construe  the  words 
vnth  mreties  to  mean  by  sureties. 

The  Statutes  of  Indiana,  1817,  j?.  7,  and  1823.^.  131,  regnlatmg 
appeals,  is  almost  verbatim  with  our  own.  And  this  identical 
point  came  up  in  Thorn  vs.  Savage,  1  Blackf,  R,  59.  It  was  a  mo- 
tion to  dismiss  an  appeal  from  the  Crawford  Circuit  Court,  upon 
the  ground,  that  the  appeal  bond  had  not  been  executed  by  the 
principal  but  by  the  surety  alone.  Per  curiam.  "If  sufficient  se* 
curity  be  given  for  the  due  prosecution  of  the  appeal,  the  statute 
requiring  appeal  bonds  is  in  substance  complied  with.  It  wonld 
in  many  instances  very  improperly  exclude  a  party  from  the  privi- 
lege of  appeaUng,  if  his  own 'execution  of  the  appeal  bond  could 
not  be  dispensed  with." 

A  similar  decision  was  made  in  Kentucky,  in  Harrison^  Sfc.  vs. 
T^e  Bank  of  that  State,  3  /.  J.  Marshall,  R.  375.  Upon  their  act 
establishing  the  Court  of  Appeals,  one  of  the  questions  made  was, 
whether  the  appeal  bond  executed  by  sureties  only,  was  valid  ? 
The  Court  held  that  in  their  opinion,  there  could  not  be  a  reason- 
able doubt  but  that  it  was  obligatory  upon  the  sureties,  and  re- 
mark, that  the  principal  would  not  be  further  bound  by  such 
bond,  than  without  it  Did  the  occasion  require  it,  analogous 
adjudications  might  be  adduced  from  Massachusetts,  South  Caro- 
lina, and  perhaps  every  other  State  in  the  Union,  in  none  of  which 
BO  far  as  I  have  examined,  does  the  language  of  their  respective 
statutes  admit  of  so  wide  a  departure  from  the  construction  insist- 
ed upon,  as  our  own. 

The  opposite  doctrine  if  it  were  yielded  to,  could  answer  no 
salutary  purpose,  and  would  in  many  cases,  contravene  both  the 
public  convenience  and  the  public  justice.  Where  the  law  does 
not  irresistibly  require  the  acquiescence  and  the  sanction  of  this 
Court,  it  feels  no  disposition  to  encourage  those  formal  niceties 
which  almost  universally  hinder  and  delay,  if  they  do  not 
the  ends  of  justice.  We  must  regard  substance  more, 
less,  odietwise  we  had  better  be  without  law. 

The  judgmoit  below  must  be  a£Smed. 


S40  SUPREME  COURT  OF  GEORGIA. 

HickH  9«.  Moore,  Myrick  et  al. 

No.  32. — ^Eluah  H.  Hicks,  plaintiff  in  error  tm.  Okobgk  Moosb, 
Matthew  H.  Mybick  and  others,  defendants  in  error. 


[1.]  A  Sheriff  for  the  performance  of  his  legal  duty,  ie  onlj  entitled  to  SBch 
ration  therefor,  as  the  law  prescribes. 

[2.]  Where  a  Sheriff*  levied  oa  slaves  by  virtue  of  an  attachment,  ai^  wh3e  id  Ida  pos- 
session, worked,  and  hired  them  out  for  his  own  tue  and  benefit,  and  a  Terdict  of  the 
jury  having  been  returned  on  an  i^suc  directed  by  the  Court,  findii^  that  the  labour 
of  the  slaves  was  worth  the  per  diem  allowance  authorized  by  law,  ftnr  keepinc  thbin: 
held  that  the  Sheriff  was  bound  to  account  for  the  some,  on  a  rule  against  him  to 
pay  over  the  money  in  his  hands,  arising  fix>m  the  sale  of  the  property,  at  the  in- 
stance  of  the  creditors. 

GqfiEN  &  Causey,  and  Hall  &  Wimbeblt,  for  the  plnntiff  Id 
^por. 

*f 
^-||r.  Hall  in  his  argument  beforo  the  Supreme  Coart,  relied 
upon  the  following  positions,  and  cited  the  authorities  appended^ 

First.  From  the  moment  of  the  l^Vy,  the  negroes  were  in  coo- 
tcmplation  of  law  in  the  custody  of  the  Sheriff,  and  he  was  res- 
ponsible for  their  forthcoming  to  answer  the  final  judgment  in  die 
cause,  whether  he  kept  them  in  or  out  of  jail.  Story  on  BaSmaUi, 
sec.  128;  PhUips  vs.  Bridge,  11  Mass.  R.  247 ;  Tyler  yb.  VJm^, 
12  Mass. R.  163 ;  Congdon  vs.  Cooper,  15  Mass.  R.  10;  T.  U.  P.  CkaH- 
ton  R.  298, 299 ;  Forhes  vs.  Executors  of  Morel,  R.  M.  CharlUm's  R, 
24 ;  Green  vs.  Hem,  2  Penn.  R.167;  Smith  vs.  Hart,  2  Bay  R.  396^ 
8  Bac.  Ahr.  Tit.  Sheriff,  (P.)  721.  This  last  authority  though  not 
precisely  in  point,  is  ceitainly  analogous  to  the  principles  for  which 
we  are  contending,  for  in  the  one  case  the  property  of  the  debtor 
is  in  custody  to  satisfy  the  demand,  in  the  other  his  person ;  and 
in  both  cases,  it  seems  that  the  Sheriff  is  bound  to  great  diligence 
for  their  safe  keeping.  The  same  iiile  was  laid  down  in  Wheder 
vs.  Hambright,  9  Sergt.  ^Rawlc,  R.  390  396;  In  FairchildYB.  Case, 
24  Wend.  R.  383 ;  these  cases  wore  cited  by  Cowen  J.  with  EUwU 
vs.  Duke  of  Norfolk,  4  Term  R.  789,  with  approbation. 

Second.  As  a  necessary  consequence  of  the  principles  decided  in 
these  cases,  it  follows,  that  pending  an  attachment  the  Sheriff  has 
such  special  property  in  the  goods  levied  as  will  enable  him  to 
maintain  trespass,  trover  or  replevin  against  any  person  whatever, 
for  the  removal  or  injury  of  the  goods.  Story  on  BaUments^  mc 
125;  Baker  vs.  MiUer,  6  John.  R.  195;  Blackley  vs.  Shddon,  7  Jckm. 
It.  32;  Perleywh.  Foster,^  MaM.B.l\%\  WfMttiervfL5iMM»€<dL 
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11  Matt.  R.  212 ;  Ludden  vs.  LeavUt,  9  Mast,  R.  104 ;  Warren  vs. 
Lda$id,  9  Mast.  R.  265;  Gibhs\s.  Chase,  10  Mass.R.  125;  Siory  on 
Bailments,  sec.  127;  Boik2  vs.  Padelfard,  13  ilfa««.  22.  394. 

It  is  evident  from  the  foregoing  cases  that  the  debtor,  although 
he  has  the  general  property,  cannot  maintain  trover  either  against 
the  Sheriff  or  his  bailee,  pending  a  levy. 

So  on  the  other  hand  the  plaintiff  pending  the  levy  of  his  attach- 
ment, has  no  right  to  the  use  or  possession  of  the  property,  and 
can  maintain  no  action  for  its  removal  or  disturbance.  Blake  vs. 
Shaw,  7  Mass.  R.  50;  Story  on  Bailmenis, sec.  129;  Laddra^  North, 
2  Mass.  R.  514. 

Neither  the  plaintiff  nor  defendant  in  the  attachment  being  enti- 
tled to  the  custody  of  the  negroes,  so  neither  of  them  was  entitled 
to  the  value  of  their  labour.  The  Sheriff  being  bound  for  tft# 
property,  incurring  the  whole  risk  of  its  production  on  day  of  i^^' 
is  entitled  to  its  use  while  under  levy,  as  an  incident  to  \aa  quaKiM 
ownership,  and  as  a  compensation  for  his  risk. 

Third.  The  Sheriff  was  not  the  agent  of  both  the  parties,  nor  of 
either,  but  he  was  the  ministerial  officer  of  the  land.  The  idea  of 
a  contract  implied,  to  account  for  the  hire  or  the  use,  on  the  part 
of  the  Sheriff,  is  untenable.  1  Licermore  'on  Agency,  2.  That  a 
Sheriff  may  render  himself  liable  upon  his  bond  either  by  non- 
feasance or  misfeasance  in  respect  to  acts  which  by  law  he  is  re- 
quired to  perform  as  Sheriff,  is  admitted,  bat  in  no  other  way. 
Ex  forte  Reed,  4  HiU,  N.  Y.  R.  572. 

Fourth.  The  Court  erred  in  permitting  the  creditors  to  reach  this 
fund  in  the  hands  of  the  Sheriff  by  a  role,  because  the  judgment 
could  not  protect  the  Sheriff  against  an  action  at  the  instance  of 
the  debtor,  who  not  being  a  party  to  the  rule,  or  the  judgment 
thereon,  is  therefore  not  bound  by  it.  Coke  Litt.  2276 ;  1  Starkie 
on  Ev.  217 ;  and  per  Ch.  J.  DeGrey  in  the  Dutchess  of  KingstmCs 
case;  Bradshato  vsw  Heath,  13  Wend.  R.  415;  Aldrich^B.  Ketmey^ 
4  Conn,  R.  380. 

FifUi.  The  Sheriff  incurs  risk  necessarily,  and  it  is  for  the  public 
benefit.     The  law  compensates  for  the  responsibility  which  the 
Sheriff  incurs,  rather  than  for  the  labour  he  is  bound  to  perform. 
The  law  never  subjects  a  party  to  responsibility  without  security 
against  the  risk,  or  compcntiation  for  incurring  it.     See  Judge  Ber- 
riem*s  decision,  R.  M.  Charlton  il.  25;  also,  see  Alchin  vs.  WeUi^t^ 
TermR.410i  Bnllen  vs.  AnsUy,  6  Esp.  R.  Ill;  OatiMlofM-^liB 
Wilkimmh  4  Masde  ^  Srf.  R.  266 ;  Taylor  ^a,  Woira,  TtMJiT^ 
31 
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1084 ;  U.  S.  vs.  RinggM,  8  Peten  IL  150 ;  Masim  tb.  Mwmcaster, 
(note  to  8/A  Peters,  150;)  Matlock  vs.  Gray  S^Harper,  4  Hawks  R.  1 ; 
B/modl  vs.  Dwgley,  4  Mass.R,  411 ;  Hildreth  vs.  J?22ice,  1  Omet 
JR.  192;  Adams  vs.  Hopkins,  5  John.  JL  252;  Scott  vs.  jSA€M0,  13 
JMn.  i^.  378;  BoUon  vs.  2>a«7r6iic«,  9  Wend,  R.  435;  PoTioiw  vi^ 
Bowdowyne,  17  J&.  14. 

Hammond,  for  the  defendants  in  error,  replied. 

By  tie  (hurt — Warner,  J.  delivering  the  opinion* 

[1.]  It  appears  from  the  record  in  this  case,  that  a  role  wa* 
takc^  in  the  Court  below,  calling  upon  the  Sheriff  to  show  came 
vilf  he  should  not  pay  over  to  the  defendants  in  error  the  baknoe 
M?Al  money  remaining  in  his  hands,  arising  £rom  the  sale  of  car- 
Mi  negroes,  made  under  attachments  which  had  been  levied  there- 
on. The  Sheriffresisted  the  rule,  on  the  ground  that  he  was  entitled 
to  retain  the  money  in  his  hands  for  fees  for  dieting  the  negroes, 
claiming  therefor  the  sum  of  $807  62.  The  defendants  in  error  iodft- 
ed  that  the  Sheriff  had  been  paid  for  keeping  the  negroes,  by  tlMr 
work  and  labour  while  in  his  possession.  Whereupon  an  issiie 
VTES  directed  by  the  Court,  to  be  tried  by  a  jury  as  to  that  fiMt. 
On  the  trial  of  that  issue,  the  Court  below  charged  the  jury,  '*  d«l 
if  they  believed,  from  the  evidence,  that  the  negroes  worked  for  the 
Sheriff,  and  that  the  value  of  that  labour  was  equal  or  greater 
than  the  per  diem  allowance  for  feeding,  clothing,  and  taking  cmre 
of  the  negroes,  they  ought  to  find  for  the  plaintiff  in  the  rule,  and 
that  the  Sheriff  was  the  agent  of  both  parties,  and  was  not  in  law 
entitled  to  receive  more  than  his  lawful  fees,  either  from  the  sale  or 
labour  of  the  negroes;  and,  if  he  retained  his  per  diem  allovirance, 
he  was  bound  to  account  for  the  value  of  their  labour."  The  jury 
found  the  labour  of  the  negroes  was  worth  the  expense  of  keeping 
them.  The  counsel  for  the  Sheriff  moved  for  a  new  trial,  on  the 
ground  that  the  Court  erred  in  its  charge  to  the  jury,  which  motion 
was  overruled ;  whereupon  the  counsel  for  the  Sheriff  excepted,  and 
now  assigrns  the  same  for  error  in  this  Court.  The  principal  point 
argued  before  us  was,  as  to  the  right  of  the  Sheriff  to  retain  in  his 
hands  the  sum  charged  for  dieting  tMo  negroes,  while  in  his  pos- 
session under  the  levy,  and  our  opinion  will  be  confined  to  that 
question.  The  Sheriff  is  the  officer  of  the  law,  which  points  out 
and  defines  his  duty  in  tlie  exccuXAoxi  %Ji  \\a  mundates.    He  is  ma- 
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titled  to  the  compensation  which  the  law  prescribes  for  keeping 
and  dieting  the  neg^roes  while  in  his  custody  under  the  levy,  bat 
to  notJdng  more.  When  the  property  is  sold,  he  is  entitled  first  to 
deduct  his  lawful  fees,  and  then  it  is  his  duty  to  pay  the  balance 
oyer  to  the  creditors.  The  fund  raised  &om  the  sale  of  the  [2.] 
property,  in  the  hands  of  the  Sheriff,  is  the  property  of  the  defend- 
ant, until  paid  over  to  the  creditor's  lawful  demands,  subject,  of 
course,  to  the  liens  created  upon  it  by  law  in  favour  of  the  respec- 
tive creditors.  It  is  the  defendant's  money  which  pays  the  Sheriff 
his  fees.  Suppose  the  defendant  had  paid  the  Sheriff  for  keeping 
the  negroes  with  other  money,  besides  that  arising  from  the  sale  of 
the  property,  vrill  it  be  pretended  that  the  Sheriff  would  have  the 
right  to  retain  the  amount  of  his  fees  from  the  creditors,  and  appro- 
priate the  same  to  his  aum  use  ?  The  jury  had  found  that  the  BhttMf 
has  received,  from  the  work  and  labour  of  the  defendant's  na/jfo^ 
while  in  his  possession,  sufficient  to  indemnify  him  for  keeping 
them;  where  is  the  difference,  then,  between  payment  being 
made  to  the  Sheriff  for  keeping  the  negroes  by  the  defendant  in 
money,  and  payment  being  made  to  him  hy  the  use  of  the  d^endanfs 
property?  In  the  one  case  it  is  a  payment  by  the  defendant  in 
cash,  in  the  other  it  is  a  payment  toith  his  property .  In  either  view 
of  the  quesdon  the  Sheriff  is  paid,  or  the  verdict  of  the  jury  is  not 
true,  which  is  not  for  a  moment  to  be  presumed.  It  was  contended 
that  the  Sheriff  was  entitled  to  the  labour  and  hire  of  the  negroes^ 
(for  the  record  shows  he  hired  some  of  them  out,  and  received  the 
money  for  their  hire,)  on  account  of  the  risk  which  he  incurred  hj 
keeping  them  out  of  jail,  and  that  the  principles  of  humanity  xe- 
quired  the  adoption  of  such  a  rule. 

In  reply  to  this  argument  we  have  only  to  remark,  that  the  law 
points  oat  the  duties  and  responsibilities  of  Sheriffs,  as  well  as  the 
compensation  allowed  them  for  the  performance  of  the  same;  and 
when  they  take  the  office  upon  themselves,  they  take  it  cum  onere; 
they  are  the  officers  of  the- law,  and  can  have  no  other  compensa- 
tion than  the  law  gives  them.  A  different  construction  would,  in 
oar  judgrment,  open  a  door  for  much  fraud  and  oppression  on  the 
part  of  ministerial  officers.  Whenever  a  Sheriff  is  unwilling  to 
discharge  the  duties  of  the  office,  and  incur  the  responsibilities  in- 
cident thereto  for  the  compensation  which  the  law  prescribes,  he 
should  resign  the  office  to  those  who  are. 

On  the  score  of  humanity,  the  Sheriff  is  bound,  at  hia  ^^«62L\i^ 
treat  all  daves,  while  in  his  custody  undec  Wf^^^f^  VmnWiftLii. 
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that  18  made  a  part  of  his  duty  by  law,  which  he  may  not  omit  to 
perform,  and  we  are  by  no  means  certain,  that  if  Sheriffii  were  per- 
mitt^  to  work  slaves  while  in  their  possession  under  levy,  for  ikeir 
own  use  and  benefit,  the  principles  of  humanity  would  be  advanced ; 
certainly  the  interests  of  defendants  in  execution  would  not,  if  the 
slaves  should  be  overworked,  or  injured  in  the  meantime.  The  law, 
we  think,  has  pleu^ed  this  question  on  the  proper  gronnd,  it  points 
out  the  duty  of  the  Sheriff,  and  provides  the  compensation  for  the 
performance  of  such  duty.  In  this  case,  the  jury  having  found,  by 
their  verdict,  that  the  ShcrifF  is  already  paid,  we  are  unanimously  of 
the  opinion  he  is  not  entitled  to  retain  the  money  in  his  hands,  and 
that  there  was  no  error  in  the  charge  of  the  Court  to  the  jury  on 
this  branch  of  tiie  case.  Let  the  judgment  of  the  Court  below  be 
affinned. 


No.  33. — ^William  M.  McCutchin,  plaintiff  in  error  vs.  Lanikr 

Bankston,  defendant  in  error. 

[1.]  The  admissionB  of  one  member  of  a  firm,  who  is  not  a  party  to  the  Buit,  when  the 
Court  ifl  satisfied  thai  the  partnership  has  been  established,  may  be  gnrea  m  «n- 
^Boe  t«  charge  the  other  members,  but  not  otherwise. 

[3.]  The  rcgectioB  of  the  admissions  of  one  member  of  a  firm  going  to  chaige  the 
others,  on  the  ground  that  the  partnership  was  not  established,  is  not  such  a  sui^ 
prise  as  will  entitle  a  party  to  a  continuance  after  the  cause  has  been  submitted  to 
the  JHry  on  the  appeal. 

Assumpsit,     From  Monroe  Superior  Court    Tried  before  Judge 
Floyd.    September  Term,  1846. 

For  the  facts  of  the  case  see  the  opinion  of  Supreme  Court. 

A.  M.  D.  King,  for  the  plaintiff  in  error. 

Z.  JS.  Harmon,  for  the  detendL^nX.  Va  ^ttoi. 
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By  the  Court — Nisbet,  J.  delivering  the  opinion. 

This  was  assumpsit  apon  a  joint  and  several  promissory  note  of 
which  the  following  is  a  copy  : 

$774.  By  the  first  of  January  next  we  or  either  of  us  promise 
to  pay  William  M.  McCutchin  or  bearer,  seven  hundred  and  ser- 
enty-fbur  dollars  for  value  received  of  him ;  if  not  punctually  paid 
to  bear  interest  from  date. 

Saml.  Thomson  &  Co. 
L.  Bankston. 
May  12,  1837. 

The  action  was  brought  to  charge  Bankston  as  a  member  of  the 
firm  of  SumL  Thomson  &  Co.;  the  declaration  averring  that  the 
note  was  made  by  that  firm,  and  that  the  defendant  was  a  member 
of  it.  To  this  action  the  defendant  Bankston  pleaded  nan  eHjhC' 
turn.  The  cause  proceeded  to  a  hearing  on  the  appeal,  when  the 
plaintiff  proved  by  one  Jonathan  Johnson,  that  a  partnership  was 
established  between  the  defendant  and  William  Thomson  and 
Zachariah  HoUoway,  in  the  State  of  Alabama,  in  the  year  1836  or 
1837,  under  the  firm  name  of  Wm.  Thomson  &  Co.  and  that  he 
(witness)  had  never  heard  of  that  firm  being  dissolved.  After 
which  the  plaintiff  offered  the  testimony  of  one  Potts  to  prove 
tha,t  Samuel  Thomson,  one  of  said  firm,  had  admitted  the  justice  of 
the  note  sued  on ;  that  it  was  given  by  the  firm  for  money  bor- 
rowed fi>r  its  use  and  signed  in  the  name  of  the  firm  by  one  of 
the  members.  Defendant  demurred  to  the  admissibility  tif  diia 
evidence,  and  it  was  excluded  by  the  Court,  to  which  decision  <4e 
plamtiff  excepted,  and  upon  that  decision  he  assigns  error.  After  dia 
exclusion  of  this  testimony  the  plaintiff  moved  to  continue,  upon 
the  ground  of  surprise  in  the  exclusion  of  the  testimony,  and  for 
the  purpose  of  procuring  the  testimony  of  Wm.  Thomson,  who 
was  then  claimed  to  be  a  competent  vritness.  The  Court  bdow 
reused  the  continuance,  and  upon  that  decision  also  the  plaintiff  ex- 
cepted and  cusigns  error. 

The  plea  of  non  est  factum,  denied  the  signing  of  the  note  [1.] 
by  the  defendant,  and  also  the  authority  of  any  other  person  to 
sigpi  it  far  him.  The  existence  of  the  partnership  at  the  time  the 
noto  was  given  was  therefore  put  in  issue.  The  plea  cast  the 
omu  upon  the  plaintiff;  he  proved  the  existence  of  the  partner* 
ship  in  1836  or  1837,  and  having  established  a  ^omt  \xw\«c«rit.  %ft.NM^ 
8uppo0ed»  proposed  to  prove  further,  dial  the  tM3(^  ^ie  ^"^tiuXi 
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the  firm  and  for  its  use,  by  the  admissions  of  one  its  members. 
The  Court  below  laid  down  the  proposition  that  the  admissions  of 
one  of  the  firm  could  not  be  given  in  evidence  to  charge  another, 
until  the  partnership  was  first  established,  and  that  whether  the 
partnership  was  established  or  not,  was  a  question  for  the  Coort  to 
determine.    In  this  case  the  Court  believed  that  it  was  not  so 
proven  as  to  let  in  the  admissions  of  Thomson.     The  nate,  argued 
the  Court,  bears  date  12th  May,  1837,  and  the  testimony  was,  that 
in  1836  or  1837,  the  partnership  was  formed;  there  was  therefore 
no  evidence  upon  which  to  rely,  that  on  the  12th  of  May,  1837, 
the  partnership  was  formed,  and  that  the  idea  that  the  partnership 
was  in  existence  on  12th  May,  1837,  the  date  of  the  note,  is  rebut^ 
ed  by  the  fitct  that  the  defendant  had  sig^ned  the  note  individually. 
We  think  the  Court  administered  the  law  correctly.     Where  it  is 
soagbt  to  charge  several  as  partners,  an  admissi<m  of  the  hd  of 
partnership  by  one,  is  not  receivable  in  evidence  against  any  of 
the  others,  to  prove  the  partnership ;  the  partnership  must  ^firti  he 
skown  to  exiUf  then  the  admissions  of  one  are  receivable  to  charge 
die  others.    And  it  is  likewise  true,  that  in  order  to  the  reception 
of  the  admimons  of  one  of  the  partners,  the  Court  is  to  detennine 
whether  or  not  the  partnership  has  been  established.     The  rea- 
sons fi^r  both  branches  of  this  rule  are  very  satisfactory  and  em- 
braced in  a  nut  shelL    If  there  be  a  partnership,  then  there  is  a 
joint  interest,  and  the  admission  of  one  of  two  or  more  jointly 
interested  in  the  same  subject  matter,  is  the  admission  of  alL  And 
if  there  be  a  partnership,  one  of  tl^e  firm,  even  although,  as  in  this 
ease,  not  a  party  to  the  suit,  cannot  be  sworn  because  he,  in  the 
event  of  a  recovery  against  the  defendant,  will  be  liable  to  con- 
tribution.   But  if  there  be  no  partnership,  then  the  alleged  mem- 
ber is  himself  a  competent  witness,  and  of  course,  in  that  event, 
his  admissions  are  not  competent  testimony. 

Before  the  partnership  is  established,  the  objection  to  the  admU' 
nans  of  a  member  of  the  firm  is  to  their  camj^etency,  and  before 
they  are  received  the  Court  must  know  whether  they  are  compe* 
tent  or  not ;  for  incompetent  or  illegal  testimony  ought  in  no  in- 
stance to  be  sent  to  the  jury.  Hence  the  Court  must  judge 
whether  there  be  any  evidence,  and  if  any,  of  the  force  and  effect 
of  it,  going  to  establish  the  existence  of  the  partnership.  I  remark, 
as  matter  of  precaution,  that  we  are  not  now  determining  how  fiw, 
and  in  what  cases,  and  under  what  limitations,  the  adndasiona  of 
partner  may  bind  bis  co-p«xtaQi^\  ^'mx^l^tiQu  to  the  eSbctot 


[MACON,  FEBRUARY  TERM,  1847.  «« 

McCiitchin  vt,  Baukston. 

Buch  admissions,  in  some  cases  there  are  nice  distinctions  in  the 
books ;  we  wish  this  opinion  to  apply  alone  to  the  facts  of  this  case. 
Mr.  Greenleaf  lays  down  the  rule  thus:  "  It  is  only  after  the  part- 
nership is  shown  to  exist,  by  proof  satisfactory  to  the  Judgt^  that 
the  admission  of  one  of  the  parties  is  received  in  order  to  afiect  the 
others."  GreenUtifs  Evid.  sec.  177.  And  Starkie  announces  it 
thus :  "  When  the  fact  that  several  parties  are  partners  has  once 
been  established,  the  act  or  declaration  of  one  partner,  relating  to 
the  subject  matter  of  the  partnership,  is  evidence  against  the  rest, 
although  the  partner  whose  acts  or  declarations  so  given  in  evi- 
dence be  no  party  to  the  suit."  2  Starkie  on  Evidence,  45 ;  Idem^ 
jHxrt  4,  page  1074.  See  also,  NichoUs  vs.  Dowding  et  al.  1  Starkie  R, 
81;  Crrant  vs.  Jackson  et  al.  Peake^s  Cases,  204;  Burgee  vs.  Lame  et 
al.  3  Greenleaf  R.  165 ;  Whitney  vs.  Ferris,  10  Johns.  66;  Wood  vs. 
Braddick,  1  Taunt.  104;  Songster  vs.  Mazarredo  et  al.l  Stark.  R, 
128;  Van  Reimsdyk  vs.  Kane,  1  GaU.  635;  Harris  vs.  WUsok,  7 
Wend.  57;  WhUcamh  vs.  Whitingt&n,2  Doug.  652 ;  2  Bingham,  306; 
8  £.  4-  C.  36 ;  8  Bingh.  309;  1  jB  4*  ^.  467 ;  3  Pick.  291;  17  Mm$s. 
222;  2  Pick.  581;  4  Pick.  382;  1  McCord,  541;  4  Conn.  336; 
8  Conn.  268,  276, 277;  6  GiU  ^John.  144;  7  Wend.  441 ;  2  Hawk. 
209. 

We  do  not  feel  authorized  to  say  that,  according  to  this  record, 
there  was  sufficient  evidence  of  the  existence  of  the  partneFship  at 
the  time  the  note  was  given,  to  let  in  the  admissions  of  WilUam 
Thomson,  and  cannot  disturb,  upon  the  first  ground  of  error,  tke 
judgment  of  the  Court. 

The  Court  below  did  not  err  in  refusing  the  motion  for  a  [tLi 
continuance.  This  cause  had  been  submitted  to  the  jmy  on  the 
sppeaL  The  ground  upon  which  the  plaintiff  claimed  to  withdraw 
and  continue  it  was  surprise,  in  consequence  of  the  rejection  ef 
testimony  because  of  its  incompetency.  This  cannot  be  a  eata 
of  surprise.  It  was  a  misapprehension  of  the  law  of  evidence, 
which  parties,  through  their  counsel,  are  presumed  to  know,  and 
must  know  at  their  periL  Let  the  judgment  of  the  Court  below  be 
affirmed* 


.^ 
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No.  34. — Charles  J.  McDonald,  Governor^  Jkc  for  the  oae  of 
Atera  Buckner,  plaintiff  in  error  vs.  Elijah  Bradshaw  and 
others,  defendants  in  error. 

• 

[1.]  Where  the  old  Sheriff  fiuls  to  deliver  to  hie  successor  an  execntioii  placed  in  his 
hands  during  his  term  of  office,  and  receives  money  thereon  fourteen  days  aflsr  the 
appointment  and  qualification  of  the  new  Sherifi^  his  securities  are  ncK  liable,  in  an 
action  on  the  bond,  to  account  to  the  defendant  for  said  money,  notwidutaoding  he 
has  been  compelled  to  pay  it  a  second  time  to  the  plaintiff. 

Covenant  upon  Sheriff's  Bond.     From  Monroe  Superior  Cooit. 
Tried  before  Judge  Floyd.     September  Term,  1846. 

For  the  &ct8,  see  the  opinion  of  the  Supreme  Court. 

Stark,  Kino  &  Gordon,  for  plaintiff. 

PiNGKARD,  for  defendants. 

By  the  Court — Lumpkin,  J.  delivering  the  opinion. 

•  This  was  an  action  of  covenant  on  the  official  bond  of  Elijah 
Bradshaw,  the  late  Sheriff  of  Monroe  County,  and  his  securities. 
The  breach  assigned  was,  that  fourteen  days  after  Bradshaw's  term 
of  office  had  expired  by  the  appointment  and  qualification  of  his 
successor,  instead  of  turning  over  to  his  said  successor,  by  schedule 
ftsd  indenture,  an  execution  in  favour  of  Jefferson  J.  Lamar,  against 
Avera  Buckner  and  others,  which  had  been  placed  in  his  hands  five 
months  previously,  but  had  remained  unexecuted,  he  wrongfully 
l¥ithheld  the  fi,fa,  and  received  a  lai*ge  part  of  the  money  doe 
thereon  from  the  defendant,  and  failed  to  account  for  the  same ; 
and  that,  by  reason  thereof,  Buckner  was  compelled  to  pay  to  the 
plaintiff  the  debt  a  second  time.  Judge  Floyd  awarded  a  non-suit, 
upon  the  ground  that  Buckner,  having  paid  the  money  voluntarily 
to  Bradshaw  when  he  was  out  of  office,  and  consequently  when  he  had 
no  right  to  receive  it,  that  he  could  not  sue  the  securities  on  the  bond 
to  recover  it  back.     To  this  judgment  the  plaintiff  below  excepted. 

Was  the  Court  right  in  awarding  a  non-suit  ] 

[1.]  Either  Bradshaw,  the  old  Sheriff,  had  the  right  to  collect 
the  debt,  or  he  had  not.  If  he  had  the  right,  the  payment  to  him 
by  Buckner  was  adiscbaige  oS  \hQ  execAxXAow^  ^axidnotwithstand- 
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ing  he  may  have  been  compelled  to  pay  it  a  second  time,  the  order 
to  do  so  was  illegal,  and  consequently  the  Sheriff's  securities  can- 
not be  made  to  suffer.  If,  on  the  other  hand,  Bradshaw  had  no 
right  to  receive  the  money,  then  the  payment  by  Buckner  was 
voluntary,  and  the  securities  are  exempt  In  any  view  therefore 
of  this  case,  the  point  to  my  mind  is  a  plain  one. 

By  the  48th  section  of  the  Judiciary  Act  of  1799,  Frince  217, 
the  old  Sheriff  is  required  at  the  expiration  of  his  office,  to  turn 
over  to  his  successor,  by  indenture  and  schedule,  all  writs  and  pro- 
cesses which  shall  remain  in  his  hands  unexecuted ;  and  should  he 
neglect  or  refuse  to  do  so,  he  is  liable  to  make  satis&ction  in  dam- 
ages to  the  party  aggrieved. 

This  provision  is  vitally  important  to  plaintifis ;  for,  by  detain- 
ing writs  and  other  process,  debtors  might  escape  or  remove  their 
property,  and  the  party  be  left  remediless.  Wo  do  not  perceive, 
however,  that  defendants  could  be  injured  by  such  default. 

It  is  said  in  the  argument,  that  but  for  the  bond,  Bradshaw  could 
never  have  obtained  the  custody  of  this^m  fadat,  under  color  of 
which  he  inflicted  this  wrong.  The  answer  to  this  is,  that  the  securi* 
ties  undertook  for  the  acts  of  Bradshaw  done  as  Sheriff,  and  not 
for  his  larcenies,  assaults  and  batteries,  and  other  private  miscon- 
duct. Suppose  he  had  purloined  the  paper  from  his  successor's 
possession,  and  the  defendant  had  paid  it  ig^norantly,  as  he  is  al-' 
leged  now  to  have  done,  would  it  have  been  pretended  that  the 
securities  would  be  responsible  1 

In  Brewer  v$.  Knapp,  et  aL  1  Pick.  R,  332,  a  landlord,  by  in- 
denture, leased  a  houstf -for  one  year  to  a  principal  and  securities. 
The  principal  entered,  and  continued  to  occupy  after  the  term  had 
expired ;  held  by  the  Supreme  Court  that  the  securities  were  not 
liable  for  rent  accruing  after  the  end  of  the  term.  And  yet,  but 
for  them,  the  tenant  could  not  have  got  possession  of  the  premises. 
They  were  bound  for  one  year,  and  they  could  not  be  made 
answerable  for  the  rent  of  a  longer  term. 

And  this  constitutes  the  conclusive  defence  to  the  action.  The 
undertaking  of  socuritios  is  one  itrieti  juris,  and  they  cannot  be 
bound  beyond  the  terms  of  their  contract  Walsh  vs.  BaUief 
10  Johns.  ISO,  et  passim.  Here  the  obligation,  on  the  part  of  the 
securities,  was  for  the  faithful  performance  of  Bradshaw's  duty  as 
Sheriff^  dmring  his  cantinMonce  in  office.  How  long  was  that  t  Mitf 
Ait  MeoeMor  toot  qwHi^.  The  xecOTd  shows  that  this  V«|nffM^ 
was made,/iMrtaaii20y« thereafter.  WbaXe^et T&«j\)tt^BAlii^^' 
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law  relative  to  the  power  of  Sherifli  over  unexecuted  process  in 
dieir  hands,  it  is  clear,  by  reference  to  our  al|t|iftes,  that  in  this 
Btate  the  functions  of  the  Sheriff  terminate  widr  the  qual^ficaiiom 
of  his  successor.  The  new  Sheriff  is  empowered  and  required  to 
sell  and  carry  into  effect  every  levy  made  by  his  predece8Bor»  in 
like  manner  as  the  predecessor  could  have  done  had  keam^nmedim 
office.  And  further,  it  is  made  his  duty  to  make  titles  to  property 
sold  under  execution  by  the  old  Sheriff,  where  no  conveyanoe 
had  been  executed.  By  another  act,  and  it  seems  to  have  been 
deemed  necessary  to  pass  a  statute  for  this  purpose,  Sheriffi  are  re- 
quired to  perform  the  duties  of  their  office,  during  the  time  inter- 
vening between  the  election  and  commissioning  of  their  successoiB. 
But  what  is  still  more  conclusive  upon  this  point,  it  is  made  penal 
for  the  fi>rmer  Sheriff  wilfully  to  detain  from  his  succeseor  any  re- 
cords, papers,  documents,  books,  or  other  writing^  appertaining  or 
belonging  to  the  office. 

I  assume  it,  then,  as  incontrovertible,  that  the  lawful  custody  of 
this  execution  ended  with  the  qualification  of  Bradshaw's  successor. 
And  if  so,  it  follows  as  a  legal  corollary,  that  the  liability  of  the  se- 
curities Qould  not  extend  to  any  act  done  or  omitted  after  that  time. 

This  doctrine  was  most  elaborately  discussed  by  the  present 
Chief  Justice  of  the  United  States,  and  the  first  talent  of  the  Bal- 
timore bar,  in  the  gi-eat  case  of  the  Union  Bank  of  MaaryUmd  vs. 
Ridgley,  1  Har.  4*  ^^^»  ^^2 ;  where  an  attempt  was  made  to 
charge  the  defendant  as  security  to  one  Higginbotham,  the  cash- 
ier. When  the  bond  was  given,  the  charter  was  limited  in  its 
duration  to  a  certain  period,  which  was  subsequently  extended  by 
the  Legislature,  and  the  question  was  whether  the  surety  could  be 
made  liable  for  any  delinquency  which  occurred  after  the  6th  of 
February,  1817,  the  day  fixed  at  the  date  of  the  bond,  for  the 
expiration  of  the  corporation.  The  Court  decided,  that  the  secu- 
rity was  not  responsible  for  subsequent  defalcations,  although 
bound  generally  for  the  acts  of  the  cashier.  "  In  construing  this 
bond,"  says  the  Court,  "  we  must  look  to  the  intention  of  the  par- 
ties at  the  time  it  was  executed ;  and  that  must  be  found  in  the 
original  act  of  incorporation ;  and  looking  to  that  act,  it  would 
seem  to  be  very  clear  that  no  responsibility  was  contemplated 
beyond  the  period  of  its  duration  ;  there  was  no  idea  then  of  cany^ 
ing  it  any  further;  the  parties  contracted  with  a  view  to  tiuit 
duration  and  their  agroomont  must  be  expounded  accordingly.  If 
the  defendant  had  been  ad^ed  aX  \h!e  time  of  executing  the  boiid» 
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whether  he  would  be  wilUng  to  become  security  for  Higginbotham 
for  any  length  of  ttme  to  which  the  charter  might  be  extended  by 
the  Legislature,  of  which  it  was  a  creature,  it  may  be  that  he  would 
have  assented  to  it;  but  it  is  by  no  means  evident  that  he  would; 
and  we  are  not  to  speculate  on  what  he  might  have  been  willing  to 
do ;  we  can  look  only  to  what  he  did/' 

So  in  South  Carolina  Society  vs.  John  Johnson,  Jr.  1  McCJord,  41, 
the  Court  held,  that  where  an  officer  is  elected  annuaUy  and  gives 
a  bond  for  the  faithftil  discharge  of  his  duties,  his  $ecuritie»  are 
bound  only  for  one  year,  although  there  is  no  time  specified  in  the 
bond,  and  although  he  should  be  re-elected  several  years  in  suc- 
cession. 

Justice  Nott,  in  delivering  the  opinion  of  the  Court,  says :  "  It 
does  not  appear  upon  the  &ce  of  the  bond,  for  how  long  a  time 
its  obligation  was  intended  to  continue.  But  its  object  appears  to 
be  to  secure  the  faithful  performance  of  Mr.  Trezvant's  duties  as 
Treasurer  of  the  South  Carolina  Society — the  duration  of  the  bond 
therefore  must  he  determined  hy  the  duration  of  the  office.  By  refer- 
ence to  the  rules  of  the  Society,  it  appears  that  the  Treasurer  was 
elected  only  for  one  yeur,  the  legal  operation  of  the  bond  thertfort 
cannot  he  carried  beyond  that  period,** 

In  t^  case  of  the  UniUd  States  vs.  NidwU,  1%  Wheat.  IL  505 ; 
the  Supreme  Court  held  that  the  sureties  of  Robert  Swartwout  as 
Navy  Agent,  were  not  responsible  for  moneys  placed  by  the  goy- 
emment  in  the  hands  of  the  principal,  cfUr  the  legal  termimajim 
of  his  office^  but  that  they  were  liable  for  moneys  which  -came  into 
his  hands  while  in  office,  and  which  he  subsequently  failed  to  ac- 
count for  and  pay  over. 

It  has  been  suggested  in  argument,  inasmuch  as  Bradshaw 
had  made  himself  liable  to  Lamar  by  failing  to  collect  the  execu- 
tion, ample  time  having  elapsed  to  do  so  before  his  retirement^ 
that  had  not  Buckner  paid  the  plaintiff,  the  securities  would  have 
been  responsible  to  do  so,  and  that  consequently  they  are  not  dam- 
nified. Upon  examination  this  position  is  untenable.  Had  La- 
mar proceeded  against  Bradshaw,  the  latter  would  have  had 
resourse  over  against  Buckner,  and  that  would  have  terminated 
tlie  case.  So  that  in  any  view  that  can  be  taken  of  the  matter^ 
bodi  upon  principle  and  authority,  the  opinion  below 
That  Buckner  wiU  sustain  loss,  if  Bradshaw  is  unable  u 
to  respond  to  him,  is  possible,  still  we  can  do  nothing  iom 
is  itmmmk  abtfm  inptria.    Judgmflnt  coufimfidu 
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No.  35 — Tattnall  Booth,  plaintiff  in  error  t«.  Jbrebiiar  W. 

Williams,  defendant  in  error. 

£1.]  Under  the  Acts  of  1822,  and  1823,  to  prerent  the  fraudulent  enlbicflment  of  dor- 
mant judgments  and  executions,  a  return  must  be  made  by  tho  pn^r  offik^r  on  such 
execution  every  seven  years,  or  it  will  be  presumed  to  have  been  imtiafi€>d,  and 
fraudulently  kept  open. 

Dormant  Judgments,   &c.     From   Houston   Superior  Cooit. 
Judge  Flotd  presiding.    October  Term,  1846. 

For  the  circumstances,  see  the  decision  of  the  Supreme  Cooxt. 

King,  for  plaintiff  in  error. 

H.  Cobb,  of  Houston,  for  defendant  in  error. 

By  the  Court — Warner,  J.  delivering  the  opinion. 

This  case  comes  before  us  on  a  bill  of  exceptions  and  writ  of 
error  from  the  Superior  Court  of  the  County  of  Houston. 

It  apppears  from  the  record,  that  a  judgment  was  obtained  in  the 
Superior  Court  of  Jones  County,  in  favour  of  Tattnall  Booth,  against 
Jeremiah  M.  Williams,  on  the  dOth  day  of  October,  1824.  On  die 
Mth  day  of  January,  1825,  the  Deputy  Sheriff  inade  a  retorn 
liiereon  of  "  no  property  to  be  found."  On  the  2d  day  of  Augvst, 
1829,  there  was  another  return  made  on  the  execution,  by  the 
proper  officer,  of  "  no  property  to  be  found,  whereon  to  levy  this 
JLfik!*  There  was  no  other  entry  made  on  it  until  the  first  of  No- 
vember, 1846,  a  period  of  more  than  seventeen  years.  The  ques- 
tion made  in  the  Court  below  was,  whether  this  execution  was 
d^rmamit  within  the  provisions  of  the  Acts  of  1822  and  1823. 

The  Court  below  decided  that  the  execution  was  dormant,  within 
the  true  intent  and  meaning  of  those  Acts,  and  that  an  entry  should 
be  made  by  the  proper  officer  every  seven  years;  and  that  an  entry 
made  on  the  execution  within  seven  years  f]X)m  the  date  of  the 
judgment,  was  not  sufficient  to  keep  it  alive.  To  which  decision 
the  plaintiff  in  error  excepted,  and  now  assigns  the  same  for  error 
in  this  Court 

"By  the  common  law,  executions  were  required  to  be  sued  out 
a  year  and  a  day  a£tci  eut^TOi^tl^Q  ^^^^avssiii^Qtkerwiso  the 
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Courts  lield,  prima  faat^  that  the  judgment  was  satisfied  and  ex- 
tinct 3  Black.  Com.  421.  The  common  law  was  altered  in  this 
particular  by  the  Slst  section  of  the  Judiciary  Act  of  1799.  That 
Act  declared  "  executions  should  bo  of  full  force  until  satisfied,  with- 
out the  same  being  obliged  to  be  renewed  on  the  Court  roll,  from 
year  to  year,  as  heretofore  practised."  Marhury  if  CrawforSs 
Dig.  301.  In  1811  the  Legislature  made  the  same  declaration. 
Prince,  436. 

As  the  law  stood  up  to  the  time  of  the  enactment  of  the  [1.] 
Statute  of  1822,  there  was  no  limitation  to  executions  until  they 
were  satisfied.  This  was  considered  an  evil,  and  productive  of 
fraud ;  the  caption  of  the  Act  of  1822  is  to  ^* prevent  afraudMUnt  en- 
forcement of  dormant  judgments.**  The  preamble  to  that  Act  re- 
cites, that  "dormant judgments,  by  being  collusively kept  open,  are 
made  the  instruments  of  fraud  on  innocent  purchasers,  and  often 
operate  oppressively  on  vigilant  and  bona  fide  creditors.''  The 
third  section  of  the  Act  of  1822  declares,  "that  all  judgments  that 
have  or  may  be  rendered  in  any  of  the*  courts  of  this  State,  on 
which  no  exectition  shall  be  sued  out,  or  on  which  no  return  shaD 
be  made  on  the  execution  within  seven  years  from  the  date  of  the 
judgment,  shall  be  void  and  of  no  effect."  Dawson*s  Compilation^ 
209.  This  Act  of  1822  was  amended  by  the  Act  of  22d  December, 
1823,  the  caption  of  which  latter  Act  declares  it  to  be  "  to  prevent 
a  f^udulent  Enforcement  of  dormant  judgments."  The  frret  seo- 
tion  of  the  Act  of  1823  enacts,  "  that  all  judgments  that  have  been 
obtained  since  the  said  19th  day  of  December,  1822,  and  all  jndgw 
ments  that  may  be  hereafter  rendered  in  any  of  the  courts  dl  tl^ 
State,  on  which  no  execution  shall  be  sued  out,  or  which  execu- 
tions if  sued  out,  no  return  shall  be  made  by  the  proper  officer  for 
executing  and  returning  the  same,  within  seven  years  from  the 
date  of  the  judgment,  shaU  be  void  and  of  no  effect :  Provided  that 
nothing  in  this  Act  contained  shall  prevent  the  plaintiff'or  plaintiffs 
in  sneh  judgments,  from  renewing  the  same  after  the  expiration  of 
said  seven  years,  in  cases  where  by  law  he  or  they  would  other- 
wise be  entitled  to  do  so ;  but  the  lien  of  such  revived  judgments, 
on  the  property  of  the  defendants  thereto,  shall  operate  only  from 
the  time  of  such  revival."    Dawson's  Compilation,  214. 

The  plaintiff"  in  error  contends  that  the  entrj.made 
cution  by  the  proper  officer,  on  the  2d  August,  1889^^ 
being  made  within  seven  years  from  the  dale  of 
a  compliaace  widi  the  statute,  and  ^niH  \um^  iSm 
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far  any  indefinite  length  of  time,  until  the  same  is  satisfied.    One 
of  the  fundamental  common  law  rules  for  the  constnictioii  of 
remedial  statutes  is,  to  consider  the  old  law,  the  mischief  and  tiie 
remedy;  and  it  is  the  business  of  the  Judges    so   to  conatnie 
the  statute,  as  to  suppress  the  mischief  and  advance  the  remedy. 
1  Black,  Com,  87.    Furthermore,  statutes  against  Jramdi  are  to  be 
UberaUy  and  henefidaUy  expounded.    Ibid  88.    By  the  old  law  as 
it  stood  at  the  time  of  the  enactment  of  this  statute,  executions 
remaihed  open  until  satisfied.    This  was  considered  an  eviL    After 
a  year  and  a  day,  as  we  have  seen  by  the  common  law,  the  execu- 
tion was  presumed  to  be  satbfied  and  extinct.    The  Legislature 
intended  to  fix  a  period  after  which  the  execution,  when  there  had 
been  no  entry  by  the  proper  officer,  should  be  presumed  to  be  aat- 
isfied  and  extinct,  to  prevent  firauds  on  innocent  purchasers,  and 
vigilant  hona  Jide  creditors.    As  the  old  law  stood,  a  judgment 
mig^t  be  obtained  and  no  execution  issue  thereon,  or  if  issued,  no 
action  had  with  it  against  the  defendant  for  years,  who  might  be 
in  the  possession  of  ample  property  to  satisfy  it,  which  property 
would  give  him  credit,  and  contracts  would  be  made  on  the  fidth 
of  it;  but  when  \he  bona  fide  crediXjor  instituted  suit  on  his  demand 
obtained  judgment  and  execution,  and  proceeded  to  sell  the  prop- 
erty, the  old  execution  lying  dormant  for  years  would  Boddenly 
spring  into  action  and  sweep  away  the  money,  or  an  honest  pur- 
ohaaer  of  the  property  from  the  defendant,  might  be  stript  of  his 
earnings  for  years  by  the  sudden  and  unexpected  appearance  of 
'  Uie  old  execution,  which  had  been  dormant  and  concealed  unti] 
witnesses  were  dead  and  removed,  who  could  prove  its  satiaiaction; 
the  holder  of  it  perhaps  colluding  with  the  defendant  to  subject 
the  pK^>erty  of  the  honest  purchaser,  and  defiraud  the  boma  fidk 
and  vigilant  creditor.     The  Legislature  intended  to  remedy  this 
mischievous  evil  by  requiring  plaintiffs  in  judgments  to  issue  their 
executions  within  seven  years  firom  the  date  of  their  judgments^ 
and  when  issued,  if  they  permitted  them  to  lie  dormant  without 
being  put  in  action  within  seven  years  from  the  date  of  die  judg^ 
ment,  the  same  should  be  presumed  to  be  JroMdmlent^  coUusiTely 
kept  open  and  void.    The  mischief  under  the  old  law  vraa,  in  per- 
mitting the  executions  to  lie  dormant^  secretly  kept  in  the  pockets 
of  the  plaintiffs  without  ever  permitting  them  to  see  the  Ught  of 
day^  until  some  honest  purchaser  got  possession  of  the  defendanl's 
property,  or  some  boma  fide  creditor  was  about  to  enforce  his  de- 
aiid  thea  they  would  apxiiif^  ViAo  w:&^  vusiub^^ 
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tent  energy  as  if  they  had  never  been  satisfied  with  the  money  of  the 
defendant,  and  coUusiyely  kept  open  by  a  secret  understanding 
between  himself  and  the  plaintiff.    But  it  is  said  the  letter  of  the 
statute  is  complied  with  by  having  the  entry  made  within  the 
seven  years  from  the  date  of  the  judgment,  and  then  the  execu- 
tion may  run  forever  without  any  other  entry  being  made  on  it ; 
the  one  entry  gives  it  everlasting  vitality,  it  may  then  sleep  quietly 
in  the  pocket  of  the  plaintifl^  until  the  existence  of  such  e  paper 
shall  have  passed  from  the  memory  of  the  present  generation  and 
still  be  alive  as  a  valid  execution.     Thiji  very  execution  appears  to 
have  quietly  slumbered  in  the  custody  of  its  owner  for  more  than 
seventeen  years,  but  when  money  was  raised  frx)m  the  sale  of  the 
defendant's  property,  and  about  to  be  distributed,  the  breath  of 
life  is  desired  to  bo  given  to  it,  that  it  may  participate  in  the  dis- 
tribution.    The  plaintiff  insists,  notwithstanding  it  has  slept  so 
long,  it  is  not  dead ;  that  the  entry  in  1829  imparted  to  it  everlasting 
life  and  vigour.    Such  a  construction  of  the  act  in  our  judgment, 
would  defeat  the  very  object  of  the  statute.     The  intention  of  the 
leg^ature  was  to  impose  a  UmUatian  on  executions  which  had 
remained  dormant  for  seven  years,  to  preventjrtmd.     The  act  de- 
dares  in  effect,  if  an  execution  shall  remain  dormant,  and  no  return 
be  made  on  it  vnthin  seven  years,  it  shall  be  presumed  to  have  been 
paid  and  Jrandidently  kept  open,  and  shall  be  void.    Would  not 
die  same  mischief  exist  which  the  legislature  intended  to  remedy 
by  permitting  the  execution  to  remain  dormant  for  seven  yean 
after  the  latt  entry ,  as  would  exist,  if  it  remained  dormant  for  seven 
years  frt)m  the  date  of  the  judgrmentt     The  mischief  against 
which  the  act  is  directed,  is,  permitting  the  execution  to  remain 
dormant  for  seven  years^  wihout  having  a  return  made  on  it  by  the 
proper  officer. 

Are  not  the  rights  of  innocent  purchasers,  and  vigilant  hanajide 
creditors,  as  much  affected  by  an  execution  which  has  an  entry 
made  on  it  within  seven  years  from  the  date  of  the  judgment,  and 
then  permitted  to  remain  dormant  for  seven  years  fix>m  the  date 
of  the  last  entry  on  it  by  the  proper  officer  t  Is  it  not  a  domuaU 
execution,  within  the  reason,  spirit,  and  intention  of  the  Lerisla- 
turel  Such  an  execution,  in  our  judgment,  is  fully  vrithin  the 
mischief  contemplated  by  the  Legislature  in  the  enactment  of  tlie 
statute.  Being  a  statute  for  the  prevendon  of  fraud,  it  ought  to 
ceiTe  a  iihendamstructum,  such  a  construction  aa  wULvmtiR 
miscliief  and  advance  the  remedy  vrliidi  i3^eli»^dMa«i^ 
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to  apply ;  and  that  remedy  10,  to  declare  all  such  executioiis  void 
wliich  have  no  return  made  by  the  proper  officer  within  aefweu 
yean ;  not  within  seven  years  from  the  date  of  the  judgment,  Imt 
•eren  years  from  the  date  of  the  last  entry.  It  was  urged  in  the 
argument  that  we  should  be  controlled  by  the  Hriet  letUr  of  the 
statute.  It  is  an  ancient  maxim  of  the  law,  that ''  he  who  sticks  to 
the  letter  sticks  to  the  bark'*  He  gets  the  »hdl  without  the  kermd/ 
the  /arm  without  the  iubstance,  ''  Qui  haret  in  litera,  heret  m 
cortioeJ* 

Blackstone  gives  a  few  instances  in  his  Commentaries.  When 
a  law  of  Edward  III  forbade  all  ecclesiastical  persons  to  purchase 
procinong  at  Rome,  it  might  seem  to  prohibit  the  buying  of  grain, 
and  other  .victuals ;  but  when  it  was  considered  that  the  statute 
was  made  to  repress  the  usurpations  of  the  Papal  See,  and  that  the 
nominations  to  the  benefices  by  the  Pope  were  calledjpr0rt«tofi#,it  was 
held,  that  the  restraint  was  intended  to  be  laid  on  nuhprovitiaiuoidjf. 

So  where  a  law  enacted  that  whoever  drew  Hood  in  the  streets, 
should  be  punished  with  the  utmost  severity,  it  was  held  not  to 
extend  to  the  Surgeon  who  opened  the  vein  of  a  person  who  Ml 
down  in  the  street  with  a  fit 

Where  there  viras  a  law  that  those  who  in  a  storm  forsook  the 
ship  should  forfeit  all  property  therein,  and  that  the  ship  and 
lading  should  belong  entirely  to  those  who  staid  in  it,  in  a  danger- 
ous tempest  all  the  mariners  forsook  the  ship  except  only  one  nek 
passenger t  who,  by  reason  of  his  disease,  was  unable  to  get  out  and 
escape.  By  chance  the  ship  came  safe  to  port,  the  sick  man  kepi 
possession,  and  claimed  the  benefit  of  the  law.  1  Black*  Com.  6L 
Now  this  sick  man  was  within  the  letter  of  the  law,  but  not  withai 
the  reason  or  spirit  of  it.  The  reason  for  making  the  law  was,  to 
give  encouragement  to  such  as  should  venture  their  lives  to  save 
the  vessel ;  but  the  sick  passenger  neither  staid  in  the  ship  on  that 
account,  nor  contributed  any  thing  to  its  preservation.  The  nJh 
ject  matter  of  a  statute,  its  effects  and  consequences,  as  well  as  the 
reason  and  spirit  of  it,  are  to  be  taken  into  consideration.  The  con- 
temporaneous construction  given  to  this  statute  by  the  Judges  in 
Convention,  was  the  same  which  we  now  give  to  it.  SUme  vs.  Head 
et  oL  Dudley's  R.  166.  Did  we  entertain  any  doubts  as  to  the  con- 
struction to  be  given  to  this  statute,  we  should  very  reluctantly 
overrule  the  construction  given  to  it  by  the  Judges  in  Convention, 
under  which  important  rights  to  propoity  may  have  vested,  and 
wbicb  ought  not  to  be  disturbed  \ii^ou  dauhtjul  questions.  Let  the 
iudgmeat  of  the  Court  below  be  affinao^ 
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Na  d6d-^  John  J.  Murphy,  plaintiff  in  error  v».  Abraham  Law* 

RENCE,  defendant  in  error. 

p.J  In  declaring  on  a  contract  in  which  A  agrees  to  gather  and  distil  the  peaches  in 
B*8  orchard,  and  deliver  to  him  one  third  of  the  brandy,  protrided  that  A  rwu  two 
ttUUf  or  runt  one  tiiU  and  eon  doit;  a  failuro  to  aver  that  the  defendant  ran  two 
HOU,  or  one  tUtt  and  could  digtUplaw^jptpeaeket^  is  bad  upon  special  demurrer 
but  amendable. 

[3.]  A  breach  by  assignment  generally,  that  the  defendant  has  not  performed  his  prom- 
ise or  agreement,  is  bad  upon  special  demurrer,  but  cured  by  a  verdict,  and  when 
demurred  to  specially,  is  amendoble. 

Special  demurrer,  and  amendment  of  the  declaration  allowed. 
Prom  Troup  Superior  Court    Judge  Hill  presiding.  Term, 

1847. 

For  the  questions  made  and  determined,  see  the  opinion  of  the 
Supreme  Court 

Dougherty,  for  plaintiff  in  error. 

No  counsel  for  the  defence. 

By  the  Cauirt  —  Nibbet,  J.  delivering  the  opinion. 

The  contract  set  out  in  the  plaintiff's  declaration  in  the  Court 
below  is  to  tho^  following  effect  The  defendant  agreed  widi  the 
plaintiff  to  gather  the  peaches  then  ripening  in  his  orchard,  to 
cany  them  to  his  still,  to  make  them  into  Inundy  and  return  to 
the  plaintiff  one  third  of  the  Inundy  distilled  from  them,  in  good 
casks,  at  his  own  expense — the  defendant,  to  use  the  language  of 
the  agreement,  was  "  by  no  means  to  neglect  or  fiul  to  carry  away 
eaid  peaches  and  to  distil  them,  procidai'he  nm  two  ittUs^  and  to  stUl 
Aem  if  he  could  do  so  provided  he  nm  but  one.**  The  action  was 
brought  upon  this  agreement  The  pleader  set  it  out  as  sboTe, 
averring  that  plaintiff's  peaches  would  have  made  one  thousand 
gallons  of  brandy,  if  the  defendant  had  fulfiUed  his  contract,  and 
that  las  (plaintiff's)  part  of  the  bnmdy  would  have  besD  wwdi4» 
him  five  hundred  doUan,  and  conchidiDg  vrith  A 
words,  ^and  your  petitioner  avers  that  said  Mupli^j 
ant)  did  not  comply  vrith  his  contract  vritb  JOR-, 
whdly  vefosed  and  neglected  to  oonxplf  m  VK^jf 
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said  contract  without  any  fault  of  your  petitioner;  and  by  means 
of  the  breach  and  non-performance  of  his  contract  with  your  peti- 
tioner the  peaches  in  said  orchard  were  a  total  loss  to  your  peti- 
tioner, all  of  which  was  to  his  damage,"  &c.  To  this  declaration 
the  plaintiff  in  error,  then  defendant,  demurred ;  the  case  being 
called  for  a  hearing  on  the  appeaL  The  exceptions  to  the  writ 
werOf  firH,  that  it  contained  no  averment  that  the^defendant  did 
run  two  stUU,  or  one  still  and  could  dUtU  the  plamt^i  peachet;  the 
defendant  contending  that  this  was  a  condition  precedent  to  his 
liability,  and  of  course  to  the  plaintiff's  right  of  action,  and  there- 
fore ought  to  have  been  aveiTed.  Second,  that  the  breach  was  not 
suiEcient,  it  being  general,  when  it  ought  to  have  been  spedaL 
Both  of  these  exceptions  were  sustained  by  the  Court  below,  and 
the  plaintiff  was  allowed  to  amend.  The  defendant's  counsel  de- 
nies that  these  were  amendable  matters,  and  upon  that  ground 
excepted,  and  sued  out  his  writ  of  error  to  this  Court. 

[1.]  In  this  State  we  have  abolished  the  technical  forms  and  re- 
quirements of  the  old  English  pleadings.  England  has  followed 
our  example  in  this  respect,  and  has  by  rules  and  acts  of  pariia- 
ment  greatly  simplified  her  pleadings.  But  in  the  reform  which 
our  statute  has  introduced,  we  are  not  to  seek,  because  we  shall 
not  find,  the  abolition  of  this  great  law  of  pleading,  to  wit,  the 
facts  must  be  so  plainly  and  fully  and  distinctly  set  forth  as  to  in- 
form the  opposite  party  of  the  grounds  of  the  plaintiff's  action, 
to  enable  the  jury  to  find  an  intelligible  and  complete  verdict, 
and  to  enable  the  court  to  declare  distinctly  the  hiw  of  the  casa 
1  Ckitty  Plead.  215,  216  ;  Johnson  etal.  vs.  BaUingoU,  1  KeUy'sR,. 
70;  Coujp,  682;  6  East.  422;  5  T.  R.  623.  Neither  at  com- 
mon law,  nor  under  our  statute,  has  this  rule  been  dispensed  wiUL 
Whilst  our  statute  avoids  the  prolixity,  exactness  and  multifii- 
rious  formalities  of  the  common  law,  yet  it  requires  if  poin- 
ble  a  more  perspicuous  statement  in  writing,  of  the  whole  groonds 
of  the  plaintiff's  action,  or  his  adversary's  defence,  than  was  usuaDy 
had  in  England.  Our  Legislature  as  we  suppose,  intended  to 
declare  with  solemnity  and  to  enforce  with  certainty,  the  spirit  of 
the  rule  just  referred  to.  See  Prince,  420.  The  great  inquiry  how- 
ever is,  what  does  amount  to  a  plain,  full  and  distinct  setting  out 
of  the  grounds  of  the  plaintiff's  charge,  allegation  or  demand  t 
This  inquiry  meets  us  hero.  The  plaintiff  must  bring  himsdf 
within  his  legal  right,  by  suitable  averments,  and  if  his  pleadings 
show  that  be  has  no  rigVa  o(  uc\kiu  «xid  wo  ri^ht  of  recovery^  Us 


MACON,  FEBRUARY  TERM,  1847.  259 

Murphy  rt.  Lawrence. 

writ  is  demurrable  and  bad«  In  this  cause  the  defendant  asserts 
that  the  plaintifi*  by  the  contract  set  forth  in  his  declaration,  has 
shown  the  absence  of  a  right  of  action,  because  he  has  shown  that 
the  defendant  was  bound  to  execute  his  contract  upon  certain  con- 
ditions, and  has  not  averred  the  fulfilling  of  the  conditions.  That 
is  to  say,  the  defendant  agreed  to  distil  the  plaintiff's  peaches, 
provided  he  mfi  two  stills,  and  to  distil  them  if  he  could  do  so  pro- 
vided he  run  but  one,  and  the  plaintiff  has  not  averred  either  that 
he  did  run  two  stills,  or  did  run  but  one  and  could  distil  the 
peaches,  and  therefore  the  declaration  is  bad  upon  general  de- 
murrer. 

It  is  a  very  serious  question  whether,  so  iar  as  the  first  exception 
18  concerned,  this  declaration  is  not  good  as  it  stood,  without  the 
amendment  It  is  true,  as  argued  by  the  learned  counsel  fbr  the 
plaintiff  in  error,  that  when  the  obligation  on  the  defendant  to  per- 
form his  contract  depends  on  any  event  which  would  not  other- 
wise appear  fcom  the  declaration  to  have  occurred,  an  averment  of 
such  an  event  is  necessary;  and  whether  the  obligation  depends 
upon,  an  event,  or  upon  a  preparedness,  or  an  ability  to  execute  the 
contract,  as  in  this  case,  perhaps  does  not  vary  the  rule.  1  Chiity 
Plead,  228,  229.  Yet  a  very  nice,  almost  impalpable,  distinction 
obtains  in  the  books,  between  a  condition  precedent,  which  qualifies 
the  contract  and  limits  the  obligation  of  a  party,  and  a  proviso  or 
condition  in  the  contract,  which  goes  merely  in  defeasance  of  it. 
In  the  latter  instance  the  proviso  or  condition  need  not  be  noticed 
by  the  plainti£E^  because  it  is  matter  of 'avoidance  which  is  within 
the  knowledge  of  the  defendant,  and  may  be  set  up  by  him  in  de- 
fence. 1  ChUty  Plead.  222,223,  228;  1  Sound,  223,  note  2;  1  T. 
R.  645 ;  12  East,  1 ;  11  East,  633.  It  is  also  a  general  rule  of 
pleading,  that  matter  which  should  come  more  properly  from  the 
odier  side  need  not  be  stated.  Cam.  Dig.  Pleader,  c.  81 ;  2  SamuL 
68&.;  8  T.  R.  167;  2  WUs.  147;  5  T.  R.  615;  8  East,  80. 

Bacon's  Abridgment  lays  down  the  following  rule :  **  That  in  all 
eases  where  an  interest  or  an  estate  commences  upon  condition,  be 
the  condition  or  act  to  be  performed  by  the  plaintiff,  dsfemdaat,  or 
any  other,  and  be  it  in  the  affirmative  or  negative,  diereflie  plaintiff 
ought  to  show  it  in  his  declaration,  and  aver  llie  i^^^tmnpti  of  iL 
fbr  llie  interest  or  estate  commences  in  him  upon  tbe 
of  the  condition,  and  not  before.  But,  wlien  tbe 
passes  presently,  and  vests  in  the  grantee,  and  is  to' 
matter  ex  jwfl  ^SkCo,  or  condition  sohseqiMMteliM^M 
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perfonned  in  the  affirmadve  or  negatiye,  or  to  be  performed  by  the 
defendant,  or  any  other,  there  the  plaintiff  may  count  generally^ 
without  showing  any  performance ;  and  this  shall  be  pleaded  by 
him  ^ho  is  to  take  advantage  of  it."  5  Bticon's  Ah.  Tide  Pleat  amd 
Pleadings,  937.  With  much  plausibility  and  forcefulness,  it  may  be 
said  that  the  naming  of  two  stUU,  or  of  one  and  bdmg  Me  to  dtMtH 
tkejhtit,  was  in  this  case  only  a  proviso  or  conditioBp,'Whicfa  oper- 
ated as  a  defeasance,  and  not  a  condition  which  limited  or  qualified 
the  liability  of  the  defendant  That  the  agreement  to  distil  the 
plaintiff's  peaches  vested  in  him  a  present  right,  and  devol^wd 
upon  the  defendant  a  present  liability,  or  obligation  to  perfonn  it ; 
and  that  the  not  running  two  stills,  or  running  one  and  not  being 
able  to  distil  the.  peaches,  was  a  conditional  inability,  to  arise  if  at 
all  ex  post  facto,  and  therefore  to  be  plead  by  the  defendant,  if  he 
sought  to  avail  himself  of  it  And  stronger  still  becomes  the  aigu- 
ment  when  it  is  recollected  that  the  happening  or  not  of  the 
condition,  was  a  matter  not  perhaps  solely  but  peculiarly  within 
hid  knowledge.  The  authorities  are  clear,  that  when  one  agrees  to 
pay  another  money,  upon  condition  that  a  third  person  will  do  <nr 
not  do  a  given  thing,  the  plaintiff  may  declare  generally  without 
noticing  the  condition,  for  the  reason  that  its  performance  or  not  is 
a  matter  as  much  within  the  knowledge  of  the  defendant  as  the 
plaintiff.  1  Sound,  117 ;  2  Sound.  62  a.,  n.  4.  The  principle,  it 
would  seem  to  me,  applies  to  this  case  with  greater  force  of  rea- 
son. In  the  case  of  Crocker  and  wife  vs,  Whitney,  10  Mass.  B» 
316,  an  action  was  brought  against  A,  upon  a  promiBO  to  pay  to  B, 
a  certain, sum  of  money,  on  account-of  C,  provided  C  had  so  much 
on  board  the  ship  Favorite.  This  was  hold  to  be  a  proviso  opera- 
ting as  a  defeasance,  and  not  a  condition  precedent  HaweiMX^ 
looking  to  the  broad  requirements  of  our  statute,  and  conceding 
that  the.authorities  are  in  conflict  upon  this  point,  I  think  theifa^ 
ter  pleading  would  have  been  as  required  by  tlio  exception.  Wii 
safest  to  plead  fully ;  to  do  so  is  in  accordance  with  the  spirit  of  the 
statute.  The  writ  before  us  is  not  drawn  with  artistic  precision, 
not  even  with  ordinary  caixjfulncss  and  skill ;  but  it  can  be  sustain- 
ed without  violence  to  the  rules  of  pleading,  and  whenever  that 
can  be  done  it  is  the  duty  of  the  Court  to  do  it  Putting  it  inpoii 
the  worst  footing,  I  should  say  it  is  bad  only  upon  special  demuxni^ 
and  that  the  defect  is  remediable  by  amendment  Wo  think  tiie 
declaration  is  amendable  under  the  rule  of  pleading.  <'  Where  te 
declaration  shows  a  title  ox  caxi^aQ  of  action  defisctivoly  sot  fixAi 
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the  deficiency  is  not  good  in  arrest  of  the  judgment,  but  will  be 
cured  by  a  verdict;"  and  when  taken  by  demurrer,  is  therefore 
amendable.  If  the  title  or  cause  of  action  set  forth  be  defective, 
then  the  defect  will  arrest  the  judgment,  and  it  is  not  cured  by  a  ver- 
dict 1  ChUty  Plead,  319,  tm  margin  ;  1  East,  209, 210 ;  2  Samnd. 
352,  note  3;  2  Burrow,  900;  Doug.  687,  note  g.  and  A.;  1  Samnd. 
228  b.;  16  Pick.  128;  6  Bid.  409;  5  Man.  306;  7  Mau.  169; 
10  Man.  316. 

Does  Aot  this  declaration  show  a  contract,  an  undertaking  by 
defendant  to  do  a  thing,  to  wit,  distil  the  plaintiff's  peaches  ]  and 
if  the  condition  is  not  precedent,  but  a  proviso  working  only  a  de- 
feasance, as  I  believe  it  is,  then  is  there  net  a  cause  of  action  ex- 
hibited, albeit  imperfectly  ?  Is  there  not  something  upon  which  to 
amend  ?  It  is  not  too  late,  in  the  order  of  this  opinion,  to  say  here, 
that  in  almost  all  the  cases  where  cojM^i^toiw  have  been  brought  into 
discussion  before  the  courts,  and  determined  to  be  conditions  pre- 
cedent, they  have  been  conditions  to  be  performed  by  the  pl^ntiff*, 
and  not  as  here,  a  statue,  or  condition  of  the  defendant,  which  shall 
excuse  him.  After  verdict,  the  law — the  courts  would  be  con- 
strained to  infer  that  the  jury  had  no  evidence  before  them  to  show 
that  the  defendant  was  entitled  to  bo  excused  on  account  of  the 
proviso,  and  that  they  did  have  before  them  proof  sufficient  to  justi- 
fy a  finding  for  the  plaintiff.  The  verdict  finds  that  there  was  a 
breach  of  the  contract  legally  proven.  The  defendant  further, 
could  be  at  no  loss  as  to  the  character  of  the  plaintiff's  demand  or 
charge ;  he  is  thoroughly  put  upon  his  guard.  Nor  can  it  be  doubted, 
that  the  judgment  in  this  case  would  be  a  bar  to  another  action 
brought  against  him  for  the  same  cause.  More  then  for  the  sake 
of  giving  fuU  effect  to  the  spirit  of  our  statute,  than  because  we 
beUeve  that  at  common  law  die  declaration  was  bad,  we  affirm  the 
ji|typnent  of  the  Court  below,  in  sustaining  the  demurrer.  A/or- 
tiari,  we  sustain  the  decision  authorizing  the  plaintiff  to  amehd. 

As  to  the  second  exception,  we  find  that  the  breach  was  [2.1 
assigned  in  the  following  words :  **  and  your  petitioner  aven  and 
expressly  states  to  tho  Court,  that  die  said  Muiiphy  did  not  comply 
with  Us  contract  vnth  your  petitioner,  bat  wboUyxefiued  and  neg- 
lected to  comply  in  any  part  or  poction  of  Us  said  <wniteirt,  iridh 
€«t  any  feult  of  your  petitioner;  and  fay  mem  of  die  Imdi  nd 
nonfeasance  of  Us  contract  with  your  petfekwi; 
said  orofaaid  wore  a  total  loss  to  your  pedtioHr;" 
not  wriBdwitlj  certain  or  spodaL   Tte 
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must  depend  upon  the  character  of  the  contract  broken.  It  may, 
however,  be  assigned  in  the  words  of  the  contract,  either  negatiyely 
or  affirmatively ;  or  in  words  that  are  co-extensive  with  the  import 
and  effect  of  it  1  Chitty  t.  p.  241 ;  2  Sound.  181»  h.  e^  13  EaaL 
63;  6  Onauk  127. 

When  breaches  lie  more  in  the  defendant's  than  in  the  plaintiflTs 
knowledge,  less  particularity  is  required.     8  T,R.  463;  S-SatL  SO. 

A  general  statement  that  the  defendant  has  not  peifonned  his 
agreement  or  promise  is  bad  on  demurrer,  though  aided  by  tot- 
diet.  1  Chittif  Plead,  t.  p.  243;  5  East  270;  5  B.  (^  C.284; 
1  8alk.  240;  1  Sound.  Plead,  and  Evid.  135.     And  this  la  the  ^ 

aangnment  made  in  this  case.  Chitty  says, ''  the  suffidency  of  the 
bceach  Vill  in  general  be  aided  by  the  verdict,  by  the  common  law 
intendment  that  it  is  not  to  be  presumed  that  either  the  Judge 
would  direct  the  jury  to  give,  or  that  the  jury  would  have  given 
the  verdict  without  sufficient  proof  of  the  breach  of  the  contract." 
1  CMUy  Plead.  Up.  245. 

Our  opinion  is  that  the  exception  was  well  taken,  but  that  the 
writ  was  in  this  particular  also  amendable.  The  judgment  of  the 
Court  below  is  affirzhed. 


No.  37.— Otis  Smith,  iidministrator,  &c.  of  Wilie  Warmack,  de- 
ceased, plaintiff  in  error  V9.  Thomas  C.  Burn,  plaintiff  in  exe- 
ution,  and  Frebbian  McLendon,  defendants  in  error. 

From  Troup  Superior  Court 

Motion  to  dismiss  the  case  upon  the  following  grounds,  that  ii«'^ 

First.  There  was  no  notice  filed  in  the  clerk's  office  of  the  Coort 
below,  of  the  signing  of  the  bill  of  exceptions. 

Second.  The  testimony  had  on  the  trial  below,  was  not  embodied 
in  the  bill  of  exceptions. 

Third.  The  bijl  of  exceptions  was  not  signed  within  four  days 
after  the  adjournment  of  the  Court  below  by  the  presiding  Judge. 

Dougherty,  for  plaintiff. 
BinXy  for  defendant. 


( 
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By  the  Court — Lumpkin,  J.  delivering  the  opinion. 

The  motion  must  be  sustained  upon  all  of  the  grounds  embraced 
in  it,  any  one  of  which  would  be  fatal  to  the  writ 

The  fourth  section  of  the  Act  creating  this  Court,  1  KeRy'i  R, 
Ti,  requires,  "that  when  any  bill  of  exceptions  shall  have  been 
signed  and  certified  by  the  Judge  of  the  Superior  Court,  that  notice 
there^BhsUl  bo  given  to  the  adverse  party,  or  his  counsel,  within 
ten  days  after  the  same  shall  have  been  done,  and  shaU  he  filed  in 
the  clerk's  office  immediately  thereafter. 

By  the  same  section  of  the  same  organic  law,  Ihid^  it  is  provided, 
"  that  any  cause  of  a  civil  nature,  either  on  the  law  or  equity  side 
of  the  Superior  Court,  may  be  carried  up  to  the  Supreme  Court 
on  a  bill  of  exceptions,  specifying  the  error  or  errors  complained  of 
in  any  decision  or  judgment,  to  be  drawn  up  by  the  party  com- 
plaining thereof  his  counsel,  solicitor,  or  attorney,  wUhmfour  dayt 
after  the  trial  of  the  cause,  and  submitted  to  the  Judga^  to  be  by  him 
certified  and  signed. 

By  the  4th  Rule  of  this  Court,  lb.  xi,  it  is  declared  that  ''  a 
brief  of  the  oral,  and  a  copy  of  tljie  written  evidence  ^adduced  in 
the  Court  below,  shall  be  embodied  in  the  bill  of  exceptions,  and 
shall  constitute  a  part  of  the  same." 

In  this  case  no  notice  has  been  given  of  the  signing  of  the  bill 
of  exceptions.  It  is  apparent,  from  the  record,  that  the  bill  of  ex>- 
ceptions  was  presented  to  the  presiding  Judge,  and  signed  and 
certified  by  him,  on  ibefijth  day  after  the  trial  of  the  cause.  And 
no  portion  of  the  testimony  of  Jesse  McLendon  is  incorporated' in 
the  bill  of  exceptions,  notwithstanding  the  record  shows  that  he 
was  examined  as  a  witness  by  the  defendant  in  error  in  the  Court 
below  ;  and  that  one  of  the  errors  complained  of  on  the  trial  at  the 
Circuit,  was  the  reception  of  said  testimony. 

The  writ  must  be  dismissed. 
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CASES 

ARGUED    AND    DETERMINED 

IN  THE 

SUPREME  COURT  OF  THE  STATE  OF  GEORGIA, 

AT  CASSVILLE, 

MARCH    TERM,    1847. 


No.  38; — Daniel  Neisler^  Wesley  IL  Stad^sell  and  Simpsow 
Reid,  plaintiffs  in  en^or  vs,  Lorenzo  D.  Smitu ,  defendant  in  error. 

u 
m  In  this  State  a  verdict  fo|f  the  cUfendant  in  to  equity  cause,  pn  the  first  trial  .tfaarao^ 

does  not  operate  as  a  dissolution  of  tlie  ii^uncUon  granted  therein,  as  a  maUa^  tf 

counet  where  an^a||»eai  is  entered  from  sueh  vdrdict  in  accordance  iMth  the  pnnris- 

kms  of  the  Ac^f  tSA.  * 

This  wa#'*8  bill  in  equity  for  discovery,  relief' and  injunction  to  ^ 
stay  waste.     In  Union  Superior  Court.     Tried  Wore  Jtidge 
Wright.    September  Term,  1846.    .•      '   , . 

Upon,  this  trial,  which  was  the  fiiM  had  in  the  case,  the  jury 
rendered  a  general  finding  against  the  defendant;  from  which  die 
plaintiffs  in  error,  imho  were  complainants  in  the  bill,  entered  an 
appeal  in  terms  of  tl^  statute  in  such  cases. 

The  counsel  f<^  the  defendant  moved  the  Court  below  to  dis- 
solve the  injunction,  on  the  ground  that  the  finding  of  the  jury  was 
in  his  favour;  to  which  the  counsel  for  tho  complainants  objected, 
because  the  verdict  of  the  jury  had  just  been  entei*ed  on  the  nun- 
utes  of  the  court,  and  they  had  not  had  time  to  enter  an  afipetl, 
that  the  clerk  had  not  had  time  to  make  out  the  bill  of  costs  ftr 
that  purpose,  and  that  they  intended  appealing  immediately. 

The  Court  below  allowed  the  motion,  and  passed  aa  order  dis- 
solving the  injunction  on  the  ground  aUme,  that  the  injunetioii  wis 
gone  as  a  matter  of  course,  upon  the  finding  of  a  verdict  in  fiL^NMT  . 
of  the  defimdant,  notwithstanding  the  Ti^oX  ot  \lkie  ^%s!^m  Xk^  v^ 
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The  order  of  the  Court  was  as  follows : — ^*  In  the  above  Mtaiet 
case,  the  ansiver  being  full,  and  not  exoMed  to,  and  the  jury  having 
fimnd  Jbr  the  defendant,  upon  the  hitt^mHl  answer,  the  exhibiie  and 
proofs  ;  itis  therefore,  on  motion  of  counsel  for  defendant,  ordered  thai 
the  injunction  he,  and  the  same  is,  and  stands  dissolved,'* 

To  which  decision  the  counsel  for  the  complainants  excepted, 
and  insisted  that  the  finding  of  a  verdict  in  favour  of  the  defend- 
ant on  the  first  trial,  when  an  appeal  is  entered,  is  not  snfficieBft 
cause  to  dissolve  an  injunction  to  stay  waste. 

HI* 

Wm.  Martin,  for  the  plain tiifs  in  error  made  the  following  points: 

First.  The  injunction  is  not  of  course  dissolved  upon  the  master  . 
reporting  the  answer  sufficient ;  but  it  is  at  the  discretion  of  the 
coert     Eden  on  Inj,  74. 

.  Second.  When  dissolving  the  injunction  would  in  effect  be  de- 
ciding the  cause,  the  injunction  will  not  be  dissolved.  Sden  om 
%.86. 

Third.  A  bill  may  be  amended  and  afterwards  an  injunction 
qppHed  for.  Eden  on  Inj,  87,  88.  So,  if  nevt  tettimony  be  di^ 
oo>Tered.  9 

Fourth.  Appeals  stay  trials  in  those  cases  only  where  the  parties 
cannot  be  set  to  rights.     Eden  on  Inj,  229,  230. 
'     Fifth.  If  th6  answer  admit  the  waste,  the  injunction  wiU  be 
continued  until  the  hearing,  (final  hearing  of  coarse.)     Eden  on 
Inj.  227. 

Sixth.  An  appeal  re-instktes  the  injunction.     3  Bar,  SfHdr,  195. 

Seventh.  The  Court  should  exercise  discretion  as  to  the  dissc^- 
tioD  of  the  injunction.     3  Bar.  Sf  Har,  196. 

t 

Wm.  H.  Underwood,  for  the  defendant  in  error  made  tlie  ftl- 
lowing  points : — 

Fhnst.  When  the  answer  is  full,  and  the  equity  of  the  bill  denied, 
an  injunction  will  be  dissolved.     Eden  on  Inj. 

Second.  When  a  verdict  of  a  jury  is  in  favour  of  the  defendant, 
die  injunction  shall  be  dissolved  on  motion,  notwithstanding  an 
appeal.  The  couit  will  not  retain  an  injunction  upon  the  meie 
possibility  that  a  decree  in  favour  of  the  defendant  may  be  reversed. 

Third.  Upon  appeal  in  England  an  injunction  stands  dissolved. 
In  this  country  it  will  be  dissolved  on  motion.  15  Ves,  Jr.  184-j 
16  Ves.  Jr.  216,  217,  386;  3  John.  Ch,  R.  67;  1  Ibid.  77,  358; 
1  Vet.  if  Beasnes,  506. 
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By  the  Comrt — Warner,  J.  delivering  the  opinion. 

In  this  case  it  appeax%'m  motion  was  made  to  dissolve  the  in- 
junction granted  to  stay  waste,  on  the  ground  that  the  jury,  on  the 
first  trial  of  the  cause,  had  returned  a  verdict  for  the  defendant. 
The  counsel  for  the  complainants  in  the  bill,  resisted  the  motion  to 
dissolve,  on  the  ground  that  they  were  entitled,  under  the  statutOf 
to  another  trial  on  the  appeal,  before  another  jury ;  and  that  they 
had  not  had  time  to  enter  an  appeal,  the  verdict  of  the  jury  having 
just  been  returned.  The  record  discloses  the  fact,  that  an  apppeal 
was  entered  by  the  complainants  in  the  bill,  as  provided  by  the  stat* 
«te.  The  Court  below,  however,  was  of  the  opinion  that  the  finding 
«f  the  jury,  upon  the^r«^^ruz/of  the  cause  for  the  defendant,  oper- 
ated as  a  dissolution  of  the  injunction  as  a  matter  of  course,  wmd 
granted  the  motion  to  dissolve  it ;  to  which  decision  of  the  Couif 
the  complainants  excepted,  and  now  assign  the  same  for  error  in 
this  Court 

By  ^beArt  o/'1799  it  is  declared,  "in  casc^either  party  shall  be  [1.] 
dissatisfied  with  the  verdict  of  the  jury,  then,  and  in  all  such  case^ 
either  party  may,  ivithin  four  days  after  the  adjournment  of  tfa6 
court  in  which  such  verdict  was  obtained,  enter  an  appeal  in  dw 
clerk's  office  of  such  court  as  matter  of  right;  provided  the  person 
•o  appealing  shaU,  previous  to  obtaining  such  appeal,  pay  all  costs 
which  may  have  arisen  on  the  former  trial,  and  give  security  for 
the  eventual  condemnation  money,  exoijpt  executors  and  adminis- 
trators, who  shall  not  be  compelled  to  give  security."  Hotchkistf 
600.  By  the  constitution  and  laws  of  this  State,  equity  causes,  after 
the  same  have  been  set  down  for  trial,  are  to  be  tried  by  a  speqid 
jury.  The  Act  of  27th  December,  1843,  declares, ''  in  all  cases  heM* 
after  to  be  tried  in  the  Superior  Courts  of  this  State,  on  tlftnsqidty 
side  thereof,  either  party  who  may  be  dissatisfied  with  the  verdict 
of  the  jury,  may  enter  an  appeal  in  like  manner,  and  under  the 
same  limitations  and  conditions,  as  are  prescribed  in  cases  at  cotn- 
mon  law,  which  appeal  shall  be  tried  by  a  special  jury,  under  the 
provisions  governing  common  law  cases."  HotchkUtf  682.  If  the 
jury  had  returned  a  verdict  for  the  defendant  on  the  Jinal  hearit^ 
of  the  cause,  the  injunction  would  have  deen  dissolved,  as  a  matter 
of  course ;  but  in  this  case  the  verdict  for  the  definrfant  was  on 
the  Jhrtt  trial,  and  the  complainants  were  entitled  to  anodier  triil, 
before  another  special  jury,  as  a  matter  of  right,  before  dm 
tions  in  their  bifl  were  finally  adjudiG«l0&«    T\i«^  YaAl  ^Sh^t"' 
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introduce  additional  testimony  in  support  of  their  case,  to  c<mtra- 
dict  or  explain  the  defendant's  testimony  oflSsred  on  the  first  trial, 
and  possibly  might  have  desired  to  impeach  the  defendant's  wit- 
nesses on  the  second  triaV  of  the  cause,  so  as  to  have  secured  a  ver- 
dict in  their  favour.  The  defendant  is  indemnified  by  security  fisr 
the  eventual  condemnation  money  in  the  cause.  If  it  was  neces- 
sary that  the  injunction  should  have  been  granted  to  stay  waste  until 
iha  first  trial  of  the  cause,  the  same  necessity  would  seem  to  ezirt 
in  &vour  of  its  continuance  until  the  second  trials  to  which  the  party 
waa  entitled  as  a  matter  of  right,  under  the  statute!  No  reason 
has  been  assigned  by  the  Court  below,  nor  does  any  appear  from 
the  record,  why  the  injunction  ought  not  to  be  continued  in  th« 
cause  until  the  final  hearing.  We  do  not  pretend  to  say  a  motion 
might  not  be  properly  made  to  dissolve  an  injunction,  at  any  stage 
of  the  case,  upon  sufficient  cause  shown,  and  that  the  Court  woidd 
be  authorized  to  exercise  its  discretion  in  relation  thereto ;  but  we 
are  of  the  opinion  that  the  finding  of  the  verdict  for  the  defendant  on  , 
the  first  trial  of  a  cause,  does  not,  under  our  practice,  operate  as  a 
diMolution  of  the  injunction  as  a  matter  of  course,  as  was  ruled  hf 
th»  Court  below.  The  judgment  of  the  Court  below  must  there- 
Ale  be  reversed. 


*i-' 


P^  S9j—- Houston  Aycock,  plaintiff  in  error  rs,  Alfred  BuFFiMe- 
TON,  guardian  of  Phcbe  Ryle,  defendant  in  error. 

[1.]  The  commUm'otifl  of  Shcriflfs  on  money  raised  by  levy  and  sale,  are  roguUted  ac- 
cording  to  the  amount  of  the  executions.  On  executions  not  ex<;6idio^  in  amount 
ifiztywiiynr  dollars  and  twenty-eight  cents,  they  arc  entitled  to  6^  per  cent.  On  eze- 
•^tkMUi  which  do  not  exceed  four  hundred  and  twenty-eigbt  dollara  and  fifty-aa 
cents,  ^  percent.    And  on  executions  which  do  exceed  that  sum,  1^  per  cent. 

p.]  And  on  all  balances  reniamwg  to  be  paid  to  the  defendant  in  execution,  or  otbsr* 
tibe  )fispo9ed  of,  the  Sheriff  is  entitled  to  the  same  commissions  relatively  to  *mi^Mfrf^ 
m  Ja  ease  of  txecntions. 

Sale  against  Sheriff.    From  Floyd  Superior  Court    Tried  be- 
Ate  Judge  Wright.    Octobex  Texm,  \%\&. 
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For  the  circumstances  of  the  case  and  the  points  made  and  de- 
cided, see  tfie  opinion  delivered  by  the  Supreme  Court. 

William  H.  Underwood,  for  the  plaintiff  in  error. 

HboPER  &  MrrcHELL,  for  the  defendant  in  error. 

Cy  the  Court — Nisbet,  J.  delivering  the  opinion. 

It  appears  by  this  record,  that  the  Sheriff  had  in  his  hands 
three  small  executions,  each  under  the  sum  of  sixty-four  dollars  and 
twenty-eight  cents,  and  amounting  in  all  to  one  hundred  and  thirty- 
eight  dollars.  To  pay  these,  he  levied  upon  and  sold'%  negro  wo- 
man and  an  infant  child,  which  brought  the  sum  of  six  hundrM 
dollars.  Upon  the  whole  sum  he  retained  the  highest  amouift  of 
commissions  allowed  by  law,  to  wit,  6^  per  cent ;  and  affer  satis- 
fying the  executions,  the  remainder  of  the  lum  i^as  paid  to  die  de- 
fendant in  execution.  The  point  being  made  before  Judge  Wright, 
on  a  rule  against  him,  he  was  allowed  6^  per  cent  on  the  anArant 
of  the  executions,  and  no  more.  It  is  this  decision  which  we  [t:| 
are  now  called  upon  to  review,  and  in  so  doing  we  will  be  required  to* 
give  4  construction  to  our  Statute  of  1792,  regelating  SherifiTs'  fees. 
The  question  involves  no  important  principle,  and  is  important 
only  in  this,  that  different  constructioiuiff  fjik  Act  having  obtained 
in  our  Circuit  Courts,  our  judgment  wiBliwre  the  effect  of  making 
the  fees  of  the  Sheriffs  the  same  throughout  the  State.  That  patt 
of  the  Act  of  1792,  with  which  we  have  at  present  to  do,  vegUlal 
Ifae SherifTs  commissions  as  follows:  "On  all  sums  wlme 
cation  does  not  exceed  sixty-four  dollars  and  t^ 
fivef  per  centum  on  the  amount  of  property  sold;  on  all 
sixty-fbur  dollars  and  twenty-eight  cents,  and  wheto  the  execution 
does  not  exceed  four  hundred  and  twenty-eight  dollars  and  fite- ; 
six  cents,  two  and  one-half  per  centum  ;  on  all  sums  where  fk^ 
execution  exceeds  four  hundred  and  twenty-eight  dollars  and  flAr- 
rix  cents,  one  per  centum."  Princet  259.  A  subsequent  stati^^ 
added  to  the  commissions  thus  allowed  by  the  Act  of  1792,  twenty* 
five  per  centum ;  which  makes  the  per  cent.,  as  regulated  by  lallV' 
six  tmdame^fimrth,  three  and  one-^kth,  and  one  and  tme^bmrA,  a^^'. . 

The  constnction  upon  which  the  Sheriff  insisted  befim  li^ 
Court  behjnr,  to  wit,  that  he  is  entitled  to  six  and  on^iwu^i^^jijl^ 
cent  on  die  whole  amount  of  the  «atM«\A  toundLfidi  \i^^qgl^&da  V 


270  SUPREME  COURT  OF  GEORGIA. 

*  Avcuck  rt.  Buffing  tun.  '.V* .". 


clause  of  the  Bection  of  the  Act  above  quoted ;  that  clause  dedareSp 
that  where  the  erecutitm  does  not  exceed  sixty-four  dollars  and 
twenty-eight  cents,  the  Sheriff's  fees  shall  he  5  per  cent,  (with  25 
per  cent,  added  by  the  subsequent  act)  on  the  amojmt  qfproperhf 
tM,  It  is  claimed  that  the  last  words  entitle  him  to  the  high^ 
rate  of  commissions  on  the  amount  of  the  sales,  irrespective  of  the 
amount  of  the  executions,  provided  the  execution  which  brings  the 
money  into  court  does  not  exceed  the  sum  of  sixty-four  dollars  mA 
twenty-eight  cents.  This  construction  may  be  drawn  from  this 
clause,  but  it  is  merely  literal,  and  not  in  accordance  with  the 
^irit  and  fair  intent  of  the  whole  section.  The  construction  wUdi 
the  Court  below  gave  to  it,  makes  the  amount  of  the  execution  the 
sole  criterion  by  which  to  ascertain  its  meaning.  This  construdum 
allows  thq  Sheriff  nothing  upon  the  amount  of  sales  remaining 
after  the  amount  of  executions  is  paid,  and  tojar  ue  think  is  vwcmg; 
the  .other  construction,  to  which  we  have  adverted,  gives  the  Sheriff 
too  much.  There  is  a  third,  and,  it  seems  to  us,  a  better  constnic- 
tion  than  either. 

T^  judgment  we  rendered  in  this  cause  had  reference  te  the 
eaie  made  in  the.  record,  and  did  not  lay  down  any  rule  of  univer- 
nl  application  in  settling  SherifTs  commissions.  According  to 
this  record  there  was  but  one  class  of  executions  sharing  in  the 
distribution  of  the  fund  raised,  and  they  respectively  did  not  exceed 
in  amount  sixty-four  dollars  and  twenty-eight  cents ;  afler  payiD|^ 
these,  there  remained  a  considerable  balance  which  was  paid  to 
the  defendant  in  execution.  Our  judgment  was,  that  the  Sheriff 
receive  6^  per  cent,  upon  the  amount  of  each  of  the  executioUp 
Z^  per  cenL  or  1^  per  cent  upon  the  remainder  of  the  sum  for 
IjvUch^be  property  sold,  according  as  that  remainder  exceeded  cr 
did  taeC  exceed  four  hundred  and  twenty-eight  dollars  and  fiftj- 
nx  cents.  This  we  think  a  fair  construction  of  the  statute,  at 
a]»plicab|e  to  all  cases  of  Uke  character.  But  the  judgment  is  tfoC, 
and  in  the  nature  of  the  case,  could  not  be  so  explicit  as  to  amount 
to  a  construction  of  the  law  in  question^  applicable  to  other  and 
dilerent  state  of  facts.  We  say  thereforS^MMrr^M^where  there 
axe  executions  in  the  (Acer's  hands  not  exceeding  in  ensount  sixty- 
foor  dollajp^Sfc  twenty-eight  cents,  he  is  entitled  to  6^  per  cent. 
jMa|eacE  of  these;  and  if  there  are  also  executions  in  his  hands 
^^Hmig  i>ayment  out  of  the  same  fund,  which  respectively  do  or 
do  nan  exceed  in  amount  four  hundred  and  twenty-eigjht  dglkn 
Vod  Mbj-Wi  cents,  iben  upon  eau^  ot  «>\k^  «x&c;ati!(ma  he  is  enti- 
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tied  to  receive  3^  per  cent  or  1^  per  cent,  according  as  they  may 
ormay  not  in  amount  exceed  the  sum  of  four  hundred  and  twenty- 
eight  dollars  and  fifty-six  cents ;  if  they  do  exceed  that  sum  he  is 
entitled  only  to  1^  per  cent ;  if  they  do  not,  then  to  3^  per  cent. 
Aad  fiirther,  if  in  such  a  case  there  is  still  a  balance  remain-  [2.] 
ing  to  be  returned  to  the  defendant,  or  to  be  otherwise  disposed 
of,  he  is  entitled  to  commissions  on  that  balance  as  if  in  execution, 
according  to  the  amount  of  it,  as  above  stated. 

This  interpretation  is  not  only  equitable  but  the  true  meaning 
of  the  language  of  the  statute.  It  is  equitable,  for  it  gives  to  the 
Sheriff  commissions  upon  the  whole  amount  of  the  sale,  and  a 
compensation  for  every  settlement  he  makes,  whilst  it  adjusts  the 
amount  of  the  compensation  as  the  statute  designed  to  adjust  it,  to 
the  amount  of  each  settlement.  The  legislature  could  not  have 
intended  that  the  amount  of  the  sales  should  regulate  the  com- 
missions, for  upon  that  hypothesis,  there  was  no  necessity  for  men- 
tioning at  all  the  amount  of  the  executions.  Upon  that  construc- 
tion the  act  is  grossly  inequitable,  giving  for  exam|)le,  where  a 
negpro  is  sold  under  an  execution  of  thirty  dollars,  for  six  hundred 
^Uaie,  about  six  times  the  amount  of  commission's  which  he  wotfU 
get  were  the  same  property  sold  for  the  same  amount  under  an 
execution  of  six  hundred  dollars.  It  is  obvious  that  the  legisla- 
ture intended  to  pay  the  officer  relatively  to  the  amount  of  each 
exeeution  in  his  hands  for  settlement;  to'small  amounts  are  allot- 
tecT  large  commissions,  thus  sixty-four  dollars  and  twenty-eight 
cents  pays  him  6|  per  cent ;  an  amount  over  four  htindred  and 
twenty-eight  doUars  and  fifly-six  cents,  1^  per  cent.  It  is  de- 
fgfonstrated  in  this,  that  it  is  the  amount  of  tAe  exeeutimu^  tskich  im 
(he  siahUe  graduates  the  commissions.  It  was  doubtliBSS  um  totpec- 
tation  of  the  legislature  that  the  amount  of  the  sale  in  eacli  case 
would  correspond  as  nearly  as  practicable  with  the  anuxint  of  the 
eafltcutions  to  be  paid,  certainly  very  rarely  to  exceed  that  amount, 
bediuse  the  Sheriff  is  prohibited  under  a  very  serious  penalty, 
fiom  making  excessive  levies.  No  provision  it  is  true,  iis  mftde 
for  commissions  upon  balances,  but  we  think  they  are  vntfiih  die 
equity  of  the  statute.  We,  for  these  reasons,  send  this  cause  back 
with  instructions  in  accordance  with  this  opinion.  ^ 
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Lutiiiier  Whiting,  6l  Co.  rt.  Adiiirfl.  Ware. 

No«  40. — Latihrr  Wuitino,  &  Co.  plaintiffs  in  error  re  Tbe  ad* 
miniBtratoiB  of  Robert  Ware,  deceased,  defendants  in  error. 

[1.]  Where  an  appeal  baa  been  entered  by  the  intestate  in  his  lifetime,  and  tbe  aecimif , 
good  at  the  time,  becomes  insolvent  pending  the  appeal,  tbe  administimtor  of  the  do* 
ceased  is  not  bound  to  give  additional  security. 

Motion  to  compel  the  defendants  to  give  additional  security  on 
the  appeal  entered  in  this  case  by  their  intestate  in  his  lifetime. 
Heard  before  Judge  Wright.  In  Floyd  Superior  Court.  October 
Term,  1846.  ^ 

Motion  overruled  in  tbe  Court  below,  assigned  for  error. 

■j 
For  the  facts,  see  the  opinion  of  the  Supreme  Cour^ 

William  Y.  Hansell,  for  tbe  plaintiffs  in  error^     » 

HwPER  &  Mitchell,  and  W.  Akin,  for  the  defendanta.    ^ 

JBy  the  Court — Lumpkin,  J.  delivering  the  opinion. 

The  plaintiffs  in  error  recovered  a  judgment  against  Robeit 
Ware,  who  entered  an  appeal,  in  terms  of  the  law,  giving  secaii^ 
which  was  deemed  amply  sufficient  at  the  time.  Ware  died  pend- 
ing the  appeal,  and  a  motion  was  made,  at  the  last  October  Tens 
of  Floyd  Superior  Conirt,  to  compel  his  administrators  to  give  ad-, 
ditional  seKSmn^y  on  the  ground,  that  the  original  security  had  be- 
oome  insolvent,  or  failing  to  do  so,  to  have  the  appeal  dismisfled. 
Judge  Wright  refused  the  ap]plication,  and  this  is  now  assigned  «• 
error. 

[1.]  An  appeal  bemg  a  proceeding  unknown  to  the.  common 
law^  we  must  look  to  our  own  statutes  for  guidance  in  this  que«- 
tionii^  It  provides  that  either  party,  plaintiff  or  defendant,  beipg 
dissatisfied  with  the  verdict  of  the  jury,  may  enter  an  appeal,  "^r»- 
vided  the  person  or  persons  so  appealing  shall,  previous  to  obtainiiig 
such  appeal,  pay  all  costs  which  shall  have  arisen  on  the  former 
trial,  and  give  security  for  the  eventual  condemnation  money,  ex- 
c^  executors  and  administrators,  who  shaU  not  he  liable  ta  give  mA 
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Is  it  not  manifestly  absurd  to  exempt  the  representative  of  an 
estate  from  giving  any  security  whatever,  when  the  appeal  is  en- 
tered by  him,  and  to  hold  him  bound  to  do  so,  because  the  security 
becomes  insolvent  which  was  given  by  the  testator  or  intestate 
in  his  life-time  1  It  is  true,  that  the  rules  of  court  declare,  that  ''if 
the  security,  good  at  first,  becomes  insolvent  pending  the  appeal, 
the  party  appealing  shall  give  other  good  security  in  the  discre- 
tion of  the  court,  or  the  appeal  shall  be  dismissed."  Hbtchkisif 
943.  ]iut  this  rule  must  be  construed  in  reference  to  the  existing 
laws  of  the  State;  and  tlie  Judges  who  framed  it,  will  not  be 
presumed  to  have  intended  it  to  apply  to  administrators  and  exec* 
utors.  Even  if  interpreted  literally,  as  it  is  insisted  it  shall  be,  it 
does  not  embrace  the  present  case;  it  exacts  additional  security 
from  the  ** party  appealing'*  only ;  whereas  this  call  is  made,  not 
on  the  original  defendant  who  entered  the  appeal,  but  upon  his 
representatives.  Did  it  become  necessary  to  do  so,  we  should 
unhesitatingly  uphold  the  judiciary  act  exempting  executoiB  aad 
administraton  flpm  giving  security,  and  set  aside  the  rule  as  bencli 
law.  We  are  of  the  opinion  however,  diat  there  is  no  repug- 
nance between  them. 

Why  should  these  admiiiistratoi-s  Ik)  required  to  give  security  t 
The  creditors  of  the  estate  are  entitled  to  nothing  beyond  the 
assets.  That  these  will  be  safely  kept  and  legally  and  faithfully 
distributed,  they  have  ample  security  upon  tlie  administration 
bond.  Surely  it  cannot  be  expected  that  the  administrators  vrill 
involve  themselves  or  their  friends  in  personal  liability  apart  from 
the  correct  administration  of  the  estate.  Trustees  are  never  re- 
quired to  go  further  than  to  give  security  for  the  proper  managemeoat 
and  appropriation  of  the  trust  fund,  lliere  is  good  reason  in 
requiring  the  party  himself  if  in  life,  to  strengtlien  the  appeal  bond 
before  he  should  be  allowed  tlie  privilege  of  litigating  his  rights 
longrer ;  he  might  waste  his  propeity  and  leave  his  creditor  vir- 
tually remediless  even  with  a  judgment  in  hin-  favour.  But  this  the 
administrators  cannot  do ;  diey  have  already  grivon  security  well 
and  truly  to  administer  the  goods,  chattels  and  credits  of  Anir 
intestates,  and  to  deliver  and  pay  over  the  same  to  aach  penK>ns  u 
are  entitled  to  the  same  according  to  law.    Primte^  888. 

Were  mora  than   this  demanded,  all  pradent  penions  would 
either  decline  undertaking  the  office  of  ^'oaDittlflll////f/lll^  loo 
onerous,  or  else  they  would  forbear  ortefiiM' 
the  first  trial,  the  juat  clainu  of  tbmr  isM 
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the  risk  which  it  would  involve.    'Justice  to  the  rights  of  vridowB 
and  orphans^  as  well  as  creditors,  forbids  such  a  decision. 

It  is  contended,  and  with  a  good  degree  of  earnestness,  that  by 
adopting  the  foregoing  views,  the  plaintiff  is  placed  in  a  worse 
situation  by  the  death  of  the  defendant  than  he  would  have  been 
had  he  lived ;  that  had  the  debtor  survived,  he  could  have  been 
forced  to  give  additional  security,  whereas  his  substitutes  are  rs- 
lieved,  notwithstanding  they  may  continue  the  controversy  which 
he  left  pending  at  his  death. 

Perhaps  after  aU,  there  is  some  confusion  in  respect  to  the  legal 
maxim,  actus  Dei  nemini  facit  injuriam — that  no  one  shall  be  in- 
jured through  the  act  of  God.  Now  it  is  true,  and  it  would  be 
unreasonable  if  it  were  otherwise,  that  those  things  which  are  inev- 
itable, as  storms,  tempests  and  lightning,  which  no  industry  can 
avoid,  no  policy  prevent,  something  in  opposition  to  the  act  of  man, 
shall  not  operate  to  the  prejudice  of  those  to  whom  no  laches  can 
be  imputed.  Thus  if  a  sea  bank,  or  wall,  whjoh  the  owners  of 
paiticular  lands  are  bound  to  repair,  be  destrSil(hJ|f  tempeslsi 
'Without  any  default  in  such  owners, the  CommissEommdf 
jpp.y  order  a  new  wall  to  )3e  erected,  at  the  expense  dC 
•  1mA,    Rex  vs.  Somerset,  ( Commissioners  of  Sewers,)  S  T.  R,  vlS. 

So,  also,  where  land  is  surrounded  saddenly  by  the  rage  or  vio- 
lence  of  the  sea,  without  any  default  of  the  tenant,  or  if  the  sur- 
face of  a  meadow  be  destroyed  by  the  eruption  of  a  moss,  this 
would  be  no  waste,  but  the  tfSt^of  God ;  that  vis  major  for  which 
the  tenant  is  not  responsible.    '4$Mpmv»«  vs.  Norton,  7  Bing.  647^^ 

Again,  if  the  condition  of  a  bond  was  possible  at  the  time%f 
making  it,  jiS^  becomes  impossible  by  the  act  of  God,  the  obHgor 
shall  be  exonsed.  As  if  a  lessee  covenants  to  leave  a  wood  in  as 
good  plight  as  the  wood  was  at  the  time  of  making  the  lease,  and 
afterwards  the  trees  \r0re  blown  down  by  a  tempest,  he  is  dis- 
diarged  from  his  covdftiiiit     1  Reports,  98. 

So  much  for  the  iUostration  of  the  rule. 

On  the  other  hand,  it  cannot  be  disputed  that  death  is  one  of 
those  dispensations  of  Providence  which  occasions  frequently,  not 
loss  merely,  but  absolute  ruin,  to  innocent  sufferers.  Take  die 
case  of  landlord  and  tenant,  where  the  premises  are  destroyed  by 
fire,  the  latter  is  liable  to  the  payment  of  rent  until  the  tenancy  is 
determined,  although  the  landlord  is  not  bound  to  rebuild,  notwith- 
standing he  has  recovered  the  value  from  an  Insurance  qflfee. 
Panadine  vs.  Jane,  Alq/n's  R.  ^1 . 
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By  the  common  law,  the  death  of  a  sale  party  to  a  suit  pending 
the  proceding,  was  always  productive  of  delay  and  expense  by 
the  abatement  of  the  action.  In  personal  actions  the  right  itself  is 
.  forever  gone.  Where  credit  is  extended,  not  upon  the  property, 
but  the  probity  of  the  debtor,  his  death,  which  is  the  act  of  God, 
takes  from  the  creditor  all  hope  of  re-imbursement ;  so  that  were 
it  true,  as  urged  by  the  plaintiff  in  error,  that  under  this  construc- 
tion, by  the  death  of  Ware  he  is  placed  in  a  worse  condition  than 
he  was  before,  still  that  would  interpose  no  legal  objection  to  the 
doctrines.  And,  whatever  else  may  or  may  not  inflict  an  injury, 
it  is  our  province  to  see  to  it,  that  the  law  works  no  wrong  in  our 
hands.     That  actus  curice  meminem  gravaJnt, 

The  judgment  of  the  Court  below  must  be  afHrmed. 


mM  . 


No.  41. — ^MosES  Stroup,  plaintiff  in  error  vs.  Thomaa  A.  Suujb 
.  .  VAN  and  George  S.  Black,  defendants  in  error. 

[1.]  A  Court  in  equity  will  not  frai^reliq^|||p8t  a  judgment  at  law,  on  the  gnNind 

of  its  being  unconscientiouSy  ^SMflHVBndant  in  the  judgment  wae  entirelj 

Ignorant  of  his  defenclB  peiidmi|[f^9Urtli^W  unless  without  a^f  defiiuU  or  neglaet 

\m  his  part,  helras  prerentsd  by  firaud,  or  accident,  or  the  act  of  the  ajppoaila  partji 

from  avaiUag  himself  of  his  defence,  or  by  some  utunooidaUs  mtfqtmtBr^ 

[3.]  Whenever  a  auitis  instituted  against  a  party,  it  is  his  da^  psd^Mbr  to  majm  Mi  -^ 
defence,  if  he  has  any,  at  the  proper  time,  and  in  the  proper  maoas^*;  the  laws  ^  • 
not  &vour  the  negligent  and  sleepy.  **  , 

In  Equity.  From  Cass  Superior  Co^  Modem  to  dissolve  in* 
jtinction,  the  answer  having  come  in.  TMed  faefbre  Judge  Wrioht, 
at  Chambers,  January  7th,  1847. 

In  this  case  his  Honour  Judge  Wright,  on  the  18th  day  of  De^ 
cember,  1846,  upon  application  of  the  defbndants,  and  in  con- 
formity with  the  rules  in  equity  at  established  in  this  State  by  tte 
Judges  ef  tM  Superior  Courts  in  convendon,  granted  a  role  iiU:. 
calling  upon  the  plaintiff  in  error,  wh<f  was  the  com^^VNocflnaL'  _ 
bill,  to  show  caiM  al  the  couit-houae  m  C^bbt&a^  fjn^^^M 
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of  the  then  instant,  why  the  injunction  originally  sanctioned  in 
Baid  cause  should  not  be  dissolved  on  the  grounds — 

First  Because  the  answer  of  the  defendants  denying  all  the 
equity  in  the  bill,  had  been  filed. 

Second.  Because  there  was  no  sufficient  equity  in  the  bill  to 
authorise  the  Court  to  make  any  decree  against  the  defendants. 

By  a  subsequent  order  the  hearing  of  the  rule  was  postponed  to 
the  7th  day  of  January,  1847. 

The  parties  having  appeared,  the  motion  to  dissolve  was  heard 
before  his  Honour  the  Judge  below,  at  Chambers,  at  the  time  spe- 
cified in  the  last  order. 

The  complainant  alleged  in  his  bill,  that  the  defendants  in  error, 
as  partners  under  the  name  and  style  of  Sullivan  and  Black,  on 
the  19th  of  August,  1843,  obtained  a  judgment  against  one  James 
Kirkpatrick  in  the  Superior  Court  afoi*esaid  for  $255,57  principal 
besides  costs,  with  interest  from  date  of  the  judgment;  that  %,Ji.fa. 
was  issued  therefrom,  and  returned  wuUa  homai  that  afterwards, 
on  the  20th  July,  1844,  they  caused  summons  ot^gaullAiiiflPt  to 
Ve  saed  out  and  served  on  the  complainant,  reqifllpg  Um  lo 
afpear  at  the  then  next  August  term  of  said  SuperioirCoiBJt^  aid 
-there  to  depose,  &c.  as  required  by  the  garnbhment  laws  of  force 
in  Ibis  State ;  that  the  complainant  appeared  in  obedience  to  said 
summons,  and  deposed  on  oath,  that  he  was  not  at  the  time  of  an- 
swering, nor  at  the  time  of  the  service  of  garaishment,  directly 
indebted  to  the  said  Kirkpa(diiE|,.that  sometime  previous  to  die 
summons  of  garnishment  havi^lbeen  served  on  him,  he  gave  his 
promissory  xiote  due  1st  of  January,  1845,  or  about  that  time^  to 
one  Johflt- Kennedy  for  $1,000,  which  was  afterwards  in  die  hands 
of  ^d  Kixicpatrick,  but  whether  or  not  it  was  then  in  his  hands, 
he,  the  complainant,  could  not  say  —  and  he  deposed  fiuther  thM 
he  had  no  money,  efi*ect%  or  other  property  in  his  hands  belonging 
to  the  said  Kirkpatridfii. 

The  bill  Anther  alleged,  that  it  was  not  then  in  the  con^lain- 
ant*s  power  to  answer  more  directly  to  the  said  summons  of  gar- 
nishment, and  that  it  was  impossible  for  him  to  state  that  he  was 
OK  was  not  indebted  to  the  said  Kirkpatrick. 

The  bill  further  alleged,  that  the  defendants  did  not  fiuther 

prosecute  their  summons  of  garnishment  against  the  complainaiit^ 

either  at  that  term  of  the  Court,  or  at  the  succeeding  term  thereof; 

and  he  was  therefore  led  to  believe  that  his  answer  was  sufficient 

in  iiaw  to  exempt  lum  &om^^V!ia!q  u^  %qlOdl  ^gsxiAsbdM^  and  that 
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judgment  could  be  rendered  against  bim  as  sucb ;  and  tbat  their 
proceeding  against  bim  bad  been  abandoned. 

The  bill  further  alleged,  that  the  complainant,  labouring  under 
the  afmesaid  belief-  induced  by  the  conduct  of  the  defendants,  and 
which  conduct,  be  charged,  was  practised  by  the  defendants  for 
the  purpose  of  entrapping  him,  afterwards  came  to  a  settlement 
with  said  Rirkpatriok  wad  the  said  Kennedy,  to  whom  the  note 
was  made  payable,  and  upon  account  of  the  said  note,  he  paid 
upon  judgments  against  Kirkpatrick  of  older  date  than  the  judg- 
ment obtained  by  the  defendants,  the  sum  of  $751  53,  except  one 
for  $156  93,  which  was  of  equal  date  therewith;  and  that  labour- 
ing under  the  belief  as  aforesaid,  that  the  defendants  had  aban- 
doned their  proceedings  against  him,  he  paid  the  balance  due  on 
said  note  over  to  Kirkpatrick. 

The  bill  further  alleged,  that,  notwithstanding  the  foregoing 
premises,  the  defendants  afterwards,  at  the  August  Term,  1846,  of 
the  Superior  Court  aforesaid,  moved  to  enter  up  and  ngn  judg- 
ment ifMih  mii  proceedings  in  garnishment  against  himt  which 
was  i^oifii;  and  judgment  was  accordingly  rendered  agiidithi^ 
at  Mbh  garnishee  for  the  sum  of  $1,000  principal,  besides  iiitefclt/ 
and  costs,  when  they  were  only  entitled  to  recover  from  Jtilk* 
patriok  the  amount  of  their  judgment  against  him  of  t266  57  pifal* 
cipal,  $40  90  interest,  with  costs. 

Am  execution  viras  issued  against  the  complainant  from  said 
judgment  for  the  fiill  amyf  Iheiieof,  and  the  same  was  proeeedp 
ing  against him«  The  bifi  cooehded  wilha  prmjsr  for  iqunetioB, 
leUeC  *c  w^  • 

The  injtmotion  was  sanctioned,  and,  with  die  liilt  wfcj  mnud 
upon  the  defendants.  i,  ^ 

The  answer  of  the  defendants  denied  that  it  was  nctin  Hmfmfik 
of  the  complainant,  when  he  filed  his  vnNir  as  gaivUiee,  to  hvm 
answered  more  directly  to  said  ■"*'"m""'f'ilf  gamithmftnt;  denied^ 
also,  that  it  was  impossible  for  bim,  al  that  time,  t^  state  that  he 
was  or  was  not  indebted  to  Kirkpatrick,  the  defendants  alleging  as 
their  belief  that  complainant  knew,  at  the  time  of  answering  the 
immrnons  of  garnishment,  that  he  was  indebted  to  Kirkpatridk  the 
money  dne  on  the  note  mentioned  therein;  and  that  his  answer  waa 
made  ooft  dius  evasively  for  the  purpose  of  preventing  the 
■nta  from  cnilarting  their  money,  he. 

The  answer  positively  denied  all  fraud  charged  in 
biOtand  eiqdained  the  causes  of  dela^mtbiacnfluscii^^^si^p-' 
i;gaiiiitl2i0  coBipIiiiiaiit  as  garnishee. 
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[The  foregoing  facts,  except  as  to  the  motion  to  diasolTC, 
pired  before  the  organization  of  the  Supreme  Court.] 

The  bill  and  answer  having  been  read,  and  argument  had  there- 
on, the  Court  below  adjudged  that  the  injunction  be  dissolved,  and 
the  execution  ordered  to  proceed,  on  the  ground  that  the  bill  con- 
tained no  sufficient  equity  to  authorize  any  decree  against  the  de- 
fbndants,  and  that,  if  there  was  equity  in  Ae'fcill,  it  had  been  swcnn 
off  by  the  answer  of  the  defendants. 

To  which  the  counsel  for  the  complainant  excepted,  and  aasigpA 
the  decision  for  error. 

Trippb  &  Patton,  for  plaintiff  in  error. 

Akin,  for  defendants  in  error. 

By  the  Court — Warner,  J.  delivering  the  opinion. 

From  the  record  in  this  cause,  it  appears  that  a  sunrntottB  of  gtm* 
i4inieBt  was  sued  out  at  the  instance  of  Sullivan  &  Racky  wbo 
were  judgment  creditors  of  James  Kirkpatrick,  returnable  to  die 
Aognat  Term  of  Cass  Superior  Court,  in  the  year  1844,  and  was 
duly  served  on  Moses  Stroup  the  plaintiff  in  error,  requiring- him 
to  depose  and  answer  what  he  was  indebted  to  said  Kirkpatrick^ 
according  to  the  provisions  of  the  statute  in  such  cases  made  and 
provided.  In  the  answer  of  Stroup  the  plaintiff  in  error,  he  stated 
he  waa  not  directly  indebted  to  Kirkpatrick  at  the  time  of  tiie 
serviee  ^  tlie  summons  of  garnishment,  that  some  time  previooa 
hereto/  hto  pff^  his  note  to  one  John  Kennedy  for  $1,000,  due 
fint  January,  1845,  which  was  afterwards  in  the  hands  of  EJzk- 
piCiick:  bat  whether  it  veas  then  in  his  hands  he  could  not  say, 
and  that  he  had  no  other  ptoperty,  money,  or  effects  in  his  handa 
belonging  to  said  Kirkpatrick.  There  was  no  motion  made  to 
enter  up  judgment  against  the  garnishee  at  the  term  to  which  it 
was  made  returnable,  nor  at  the  succeeding  term  of  the  comt 
diereafter,  but  the  case  was  continued  in  the  court  until  Augmrt 
Term,  1845,  when  the  attorney  for  the  plaintiffs  in  gamishment^ 
moved  the  Court  to  enter  up  judgment  against  the  garnishee  fiir 
the  amount  of  the  note  stated  in  his  answer,  which  waa  allowed 
by  the  Court,  and  judgment  was  accordingly  entered  against  hina 

taar  the  sum  of  $1,000  with  interest  and  costs,  and  execation  ioBned 

tliereon  for  the  same. 
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The  plaMitiff  in  error  then  filed  his  bill,  to  enjoin  the  execution 
from  collecting  the  amount  of  the  judgment,  which  was  sanctioned 
by  the  Chancellor. 

The  defendants  in  error  filed  their  answers,  and  made  a  moticm 
to  dissolve  the  injunction  on  two  grounds.  First.  Because  there 
was  not  sufficient  equity  in  the  bill  to  authorise  a  court  of  equity 
to  make  any  decree  i^gimst  the  defendants. 

Second.  Because  the  answers  of  the  defendants  denying  all  the 
equity  in  the  bill  had  been  filed. 

Upon  hearing  the  motion  at  Chambers,  the  Chancellor  dissolved 
the  injunction  upon  the  grounds  stated  in  the  motion,  to  which 
decision  the  counsel  for  plaintiff  in  error  excepted,  and  now  assign 
the  same  for  error  in  this  Court. 

Sullivan  &  Black  have  obtained  their  judgment  in  the  com-  [1.] 
mon  law  court  against  tbe^^laintiff  in  error,  which  they  are  now 
seeking  to  enforce.  It  i^Jlbt  denied  the  common  law  court  which 
awarded  the  judgment,  hkd  jurisdiction  of  the  subject  matter,  and 
the  person  of  the  garnishee  against  whom  the  same  was  rendered, 
but  it  is  contended  that  that  court  ought  not  to  have  awarded  tte 
judgment  on  the  answer  of  the  garnishee.  Whatever  may  be 
opinion  as  to  that  question,  the  answer  is,  it  was  a  judgment 
dored  by  a  court  of  competent  jurisdiction,  not  excepted  to  at  the 
time  by  the  party  who*  now  complains  of  it ;  consequently  it  fixed 
his  liability  to  pay  it,  unless  he  can  show  he  had-  a  good  defence  of 
which  he  was  entirely  ignorant  while  the  summons  of  garnish- 
ment was  pending  against  him,  or  unless  he  was  pievented  from 
availing  himself  of  his  defence,  by  fraud,  or  ci^cidefll^  <M^4o  tct 
of  the  adverse  party,  unnuxed  toUh  negligernXf  arfmilk  m^Mfh^gMts 
he  must  show  some  unatoidahle  necessity^  to  entitle  him  to  relief  jn 
a  comt  of  equity,  against  the  legal  effect  of  the  judgment  1  £te- 
TffiEqwUy^  178,«6C#.894,895;  Fosterers,  Wood,  6  John.  Ch.R.S7i 
Dodge  vs.  Strang,  2  John.  Ch.  R.  228;  Mmpte  Jnsurance  Compotif 
of  Alexandria  vs.  Hodgson,  7  Cranch  R,  388 ;  Boitwkk  vs.  Perkms 
eioL  1  KeUy*9  R.  136;  MaxweU  vs.  Qmnor,  1  Hiffs  Chan. R.  22. 

In  the  case  of  the  Marme  Luwance  Company  of  Alexamdrifi  vi. 
Bhdgeon,  Chief  Justice  Marshall,  delivering  the  opinion  of  the 
Couxty  says:  "  It  may  be  laid  down  as  a  general  rale,  dmt 
fenae  cannot  be  set  up  in  equity  which  has  been  fnlly 
tried  at  law,  although  it  may  be  the  opinion  of  tbat 
definice  ought  to  have  been  sustained  at  law.** 
Boitwick  va.  Perkm,  we  adopted  thb  Ynadj^iMi 
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in  MaxweU  vs.  CcmHor,  and  now  re-affirm  them.  "  If  a  defendant 
has  been  before  a  competent  tribunal  which  has  proceeded  to  JMig^ 
mmtf  that  decision,  until  reversed,  is  conclusive  upon  him,  in  every 
tribunal  having  concurrent  or  other  jurisdiction.  It  is  conchuive 
upon  him  m  to  any  matter  of  defence,  not  only  presented,  6vl 
which  could  have  been  presented  hy  Atm,  and  it  is  condosive  iipoo 
him,  although  the  judgment  be  erroneous  if  be  acquiesced  io  it, 
and  does  not  prtK^oed  to  reverse  it. 

"  It  is  conclusive  upon  him,  because,  whenev^  a  party  is  broaght 
into  court,  he  is  hound  tofuU  diligence,  which,  if  he  useSyhe  vnll  ob- 
tain his  rights.  If  he  neglects  either  in  putting  in  proper  pleas,  or 
introducing  all  his  evidence  to  snpport  them,  he  has  no  one  to 
blame  but  himself,  nor  loiU  his  neglect  in  one  court  be  allowed  to  girt 
him  a  right,  cither  in  Uiat  court  or  another,** 

The  plaintiff  in  eiTor  charges,  that.because  the  defendants  did 
not  prosecute  their  garnishment  suit  tQf^dgment  at  the  first  tenn 
after  it  was  made  returnable,  nor  at  the  next  succeeding  tenn«  be 
was  led  to  believe  that  his  answer  was  sufficient  in  law  to  ex^npt 
bim  from  liability  as  such  garnishee,  and  that  lio  judgment  could 
be  rendered  against  him,  and  that  they  had  abandoned  tbeir  pm- 
oeeding  against  him. 

The  suit,  however,  was  still  pending  against  him  w  the  preper 
comrt,  and  it  was  his  privilege  to  have  had  the  same  dismissed,  mi- 
less  the  plaindflfs  in  garnishment  had  made  a  legal  showing  for  CMI* 
tinaance  of 'the  same.  No  act  of  the  defendants  in  the  biD  is 
charged,  which  induced  the  plaintiff  in  error  to  believe  diey  bad 
abandon^  tbei^  garnishment  suit,  except  that  the  same  was  not 
tried  for  two  soccessive  terms  of  the  court  afler  it  was  made  to* 
tamable.  But  the  suit  was  still  pending  in  court,  which,  in  our 
judgment,  was  sufficient  evidence  to  the  defendant  in  diM  suit, 
that  the  plaintiffs  in  garnishment  had  not  abandoned  it,  and  if  bb 
tbought  proper,  of  his  own  voluntary  will,  to  consider  the  suit 
abandoned,  while  the  same  was  pending  in  the  proper  court  against 
him,  and  make  a  settlement  with  Kirkpatrick,  certainly  it  was  not 
the  fault  of  the  plaintiffs  in  garnishment. 

The  plaintiff  in  error  took  the  responsibility  upon  himself  to 
make  the  settlement  with  Kirkpatrick,  with  aJkU  knowledge  ihmidk 
garnishment  suit  was  pending  againH  him  in  the  proper  oomt^  witboot 
waiting  to  see  what  would  be  the  judgment  of  ^e  court  dieraoB, 
and  mtist  now  abide  the  consequences  of  his  own  vohmtary  act; 
be  has  no  one  to  blame  \>i!it\)iaiBe>S\  Vl  ^«}^a\^<^\&^ial  right  of  Ao 
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plaintiflb  in  garnishment  to  continue  their  suit  in  the  court  in  "wiuch 
it  was  pending,  according  to  the  rules  and  practice  of  that  oouztf 
and  their  having  done  so,  without  ohjection  from  the  defendant 
thereon,  so  far  as  the  record  shows,  does  not,  in  our  judgment, 
raise  the  slightest  presumption  of  fraud  on  their  part  . 

It  was,  however,  urged  by  the  counsel  for  the  plaintiff  in  error, 
that  the  payments  adKwere  in  satisfaction  of  judgments  of  older 
date  than  that  of  the  plaintifrs  in  gambhment,  and  therefore  the 
plaintiff  in  error  was  entitled  to  bo  protected  to  that  extent. 

If  the  defendant  in  garnishment  made  payments  iu  satis&ction 
of  judgments  of  older  date  than  the  one  upon  which  the  summons 
of  garnishment  was  predicated,  it  might  Ijave  been  a  good  defence 
fer  him  why  judgment  should  not  have  been  rendered  against  him 
in  the  common  law  courts,  to  the  extent  of  such  payments ;  for  it 
win  be  recoflected  these  pajs^ents  are  alleged  to  have  been  made 
htfare  ike  rmditiam  of  the  jutfgfneiU,  and  no  excuse  is  offered  why 
such  payments  were  not  ifaown  at  the  trial  when  the  judgment 
was  rendered,  except  the  one  we  have  already  noticed,  as  to  the 
continuance  of  the  suit  in  the  court  in  which  it  was  pending.  If 
the  payment  of  judgments  of  older  date  vohmtarUy  by  the  garni* 
shoe,  would  constitute  a  good  defence,  after  service  of  the  sum- 
mons of  g^amishment.upon  him,  then  it  was  incumbent  on  the  de- 
fendant in  the-gramishment  suit  to  have  proved  such  payments  on 
the  trial,  by  way  of  defence ;  failing  to  do  so,  a  court  of  equity  caa* 
nqt  relieve  him,  according  to  the  principles  before  stated.  Besides, 
the  plaintiffii  in  the  garnishment  suit  have  obtained  their  judgtBeaC 
affainst  the  defendant  therein  in  a  couit  of  competent  jurisdietion, 
which  judgment  is  now  sought  to  be  set  aside  in  a  court  of  6quity. 

Whenever  a  suit  is  instituted  against  a  party,  it  is  his  duty  [2.] 
promptly  to  defend  it,  if  ho  has  any  defence  to  make,  at  the  proper, 
tiipe  and  in  the  proper  manner ;  and  if  he  fails  to  do  so,  and  judg- 
ment is  rendered  against  him  in  consequence  of  his  negligence,,  a 
court  of  equity  has  no  power  to  relieve  him,  although  it  might  be 
of  the  opinion  that  the  original  judgment  was  erroneous.  It  is  the 
policy  of  the  law,  and  the  d^ty  of  courts,  to  avoid  a  multiplicity  of 
suits  in  relation  to  the  same  subject  matter ;  and  if  the  judgement  in 
this  case  shall  operate  as  a  hardship  upon  the  plaintiff  in  error,  he 
must  attribute  it  to  his  own  fault  and  negHgence.  We  are  all  of  the 
opinion  that  there  was  no  error  in  the  judgment  of  the  Court  below 
in  dissohing  Uie  injunction  on  the  grounds  therein  stated,  and  that 
the  same  aliooUl  be  aflbmed. 
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Now  42d — Thomas  C.  Hackett,  plaintiff  in  error  vt.  Rjchabd  W. 

Jones,  defendant  in  error. 


[l.J  irtwo  Solkiton  General  hold  orden  for  the  payment  of  costs,  mider  the  4di 
tMNi  of  the  14tli  dirision  of  the  Penal  Code  of  Georgia,  the  oldest  onkria  entitM  to 
be  first  paid. 

Rule  for  Solicitor  General's  Fees.  From  Cass  Superior  Comt 
Tried  before  Judge  Wright.     February  Term,  1847. 

.  The  &cts  of  the  case  are  stated  in  the  opinion  deliyered  bj  tht 
Supreme  Court,  to  which  the  reader  is  referred. 

]^ciL£TT,  pro,  per.  relied  upon  th^Statute  of  this  State,  Prinoe 
659,661:  and  also  2  Kent  Com.  640.  -L 

AlUN,  for  the  defendant. 

Akin  insisted—* 

The  Act  of  the  Legislature,  Prince,  659,  under  which  the  plain- 
tiff in  error  seeks  to  rule  the  defendant,  clearly  contemplates  tkat 
tlie  officers  in  office  shall  be  paid  their  accounte  before  those  wiio 
have  gone  eut  of  office.  The  act  declares,  "  it  shall  and  may  he 
lawfiil  for  said  Judge,  by  an  order  of  said  Court,  to  authorize' aal 
direU  the  Sheriff"  or  Clerk  to  retain  far  hie  oum  uee,  and  to  pay  feo  the 
Attorney  or  Solicitor  General,  and  other  officers  of  the  couxty  the 
amount  of  their  respective  accounts,  out  of  any  moneys  by  him  ra* 
cetTod  for  fines  inflicted  by  the  said  court,  or  collected  on  foiftked 
PB«)gnisances." 

Is  a  former  Sheriff,  under  this  law,  entitled  to  the  payment  of  1# 
account  out  of  a  fine  collected  by  the  Sheriff  in  office,  to  the  ex- 
clusion of  the  latter]  Clearly  not.  For  the  only  order  whicb  tha 
court  is  authorized  to  pass  must  '*  direct  the  Sheriff  to  retain  Jar  hi$ 
awn  Me"  '*  the  amount"  of  his  account. 

If  the  Sheriff  in  office  have  the  right,  whonerer  he  may  coDect  a 
a  fine,  **  to  retain  for  hie  oum  use''  "the  amount"  of  his  account^  by 
what  process  of  reasoning  will  the  Sohdtor  General  in  oflic*  ha 
exdnded  finom  exercising  the  same  right  1 

But  the  Court,  by  its  order,  must "  authorize  and  direct  the  SharjfT' 
*'topay  to  the  AUmi^x,)^  or  Solicitor  GeMToiC'  '<tke  amount"  gf  Ua 
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accoant  ThiB  must  mean  the  Solicitor  Genera)  in  office^  not  an 
individual  who  had  hem  in  office. 

The  Court  will  give  such  a  construction  to  this  act  as  will  carry 
into  effect  the  intention  of  the  Legislature. 

The  Legislature  could  not  have  intended  to  prevent  those  in 
office  firom  receiving  the  fruits  of  their  lahour,  for  it  is  written,  in 
the  law  of  Moses,  **  Tba^  shalt  not  muzzle  the  ox  that  treadeth  out 
the  com."     DetU.  26,  4;  1  Car.  9,  9. 

By  the  Court  —  Nisbet,  J.  delivering  the  opinion. 

The  defendant  in  error,  R.  W.  Jon^  Esq.  as  Solicitor  General, 
held  in  his  hands  a  certain  amount  of  funds  collected  from  finea. 
Colonel  Hackett,  the  plaintiff  in  en«r,  and  the  former  Solicitor 
General  of  the  same  circuit,  moved  a  rule,  before  Judge  Wrigbl^ 
calfing  upon  him  to  show  cause  wh^  the  money  so  in  his  handa 
should  not  be  paid  to  him,  in  satisfactioh  of  an  order  in  hia  Aivov» 
granted  by  the  Court  whilst  he  waa  in  office,  for  costs.  Hie  de- 
fendant, in  his  answer  to  the  rule,  set  up  a  similar  claim  to  iSbm 
money,  that  is,  an  order  of  the  Court  for  the  payment  of  costs;  aad 
also  a  claim  founded  on  the  fact  that  he  brought  the  money  into 
court  aa  collecting  officer  of  the  State.  The  contest  therefore  wte» 
which  of  these  officers,  the  present  or  the  former  Solicitor  G^eneral, 
should  haye  the  money  1  The  Court  gave  it  to  the  present  iucmn- 
benl^  the  defendant  in  error,  and  error  is  assigned  here  upondMC 
decMion.  The  question  depends  upon  die  construction  of  the  [h] 
4A  section  of  the  14th  division  of  the  Penal  Code  of  Georgia,  wUflh 
is  in  these  words,  to  wit:  "A  person  against  whott^billofindiel* 
ment  shall  be  preferred  and  not  found  true  by  the  g^fand  jury,  or 
who  shall  be  acquitted  by  the  petit  jury  of  the  offence  charged 
against  him  or  her,  shall  not  be  liable  to  the  payment  of  die  costaj 
and  in  all  such  cases,  as  also  where  persons  liable  by  law  fer  tte 
payment  of  costs,  shall  be  unable  to  pay  the  same,  it  ^all  and  may 
be  lawfbl  for  the  officers  severally  entitled  to  such  coats,  to  preaont 
an  account  therefor  to  the  Judge  of  the  court  in  which  the  said 
prosecutions  virere  pending,  which  account,  being  examined  and 
allowed  him,  it  shall  and  may  be  lawful  for  said  Judge,  by  an  oider 
of  said  eoait»  to  authorize  and  direct  the  ^leriff  or  Cl^rk  to  vatain 
for  hia  own  use,  and  to  pay  to  the  Attorney  or  Solicitor  Gkmeral, 
and  odiar  oAoeia  of  the  court,  the  amount  of  their  raa\i6cldh«i^''%i^ 
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counts,  out  of  any  moneys  by  him  received  for  fines  inflicted  by  said 
court,  or  collected  on  forfeited  recognisances."     Prmoet  659. 

There  is  in  this  section  a  great  want  of  precision,  it  is  dnmsily 
drawn;  in  its  gramatical  construction  it  does  not  greatly  signalise 
the  learning  of  the  draughtsman.  Its  meaning,  however,  is  not 
dubious.  To  analyze  it,  I  think  it  asserts  the  following  proposi- 
tions: 

First  In  the  cases  enumerated  where  the  party  charged  is  not 
liable  to  pay  costs,  or  being  liable  is  unable  to  pay,  the  officers  of 
court,  who  are  entitled  to  costs  in  such  cases,  including  the  Solici- 
tor General,  shall  be  paid  their  costs  out  ofvumey  which  may  be  eoi' 
lecttd  on  fines  and  forfeited  recognisances.  This  proposition  sets 
apart  and  appropriates  the  f\ind  out  of  which  the  costs  shall  be 
paid.  It  cannot  be  applied  jU>  any  other  purpose,  whilst  any  coetSi 
accruing  as  before  stated,  remain  unpaid. 

Second.  It  requires  the  ofl|csn  to  present  their  bills  of  costs,  and 
makes  k  the  duty  of  the  court  to  Examine  and  aUow  them,  if  right 

Third.  When  approved,  it  further  authorizes  the  presiding  Judge 
to  pass  an  order  directory  to  the  Clerk  or  Sheriff,  who  may  at  tbo 
time  be  the  depositary  of  that  fund,  to  retain  his  own  biU,  and  to 
pay  those  of  the  other  officers. 

In  accordance  with  these  propositions,  the  orders,  which  bpdi 
plaintiff  in  error  and  defendant  held,  were  granted  by  the  Coait. 
The  meaning  of  this  Act,  as  thus  analyzed,  will  not  \^  questioiied; 
the  difficulty  in  the  case  before  us  grows  out  of  the  fiLCt,  that  tlMie 
are  two  orders  upon  the  same  fund,  held  by  two  officers,  and  botk 
unpaid.  That  of  plaintiff  in  error  has  priority  of  date;  haa  itako 
priority  of  right!  Before  proceeding  further,  we  wiH  strip  the 
question  of  two  or  three  collateral  embarrassments. 

And  firsts  the  lien  of  the  Solicitor  General,  who  brought  the 
money  into  court  for  his  commissions,  is  not  in  controversy;  that  ia 

admitted  on  both  sides.  « 

•  •  • 

Second.  Nothing  can  be  claimed  in  behalf  of  the  defendant  in 
error  from  the  fact  that  the  fund  happens  to  be  in  "his  hands ;  heia 
ae  officer  of  the  court,  and  his  possession  is  that  of'the  court,  and 
it  is  therefore  subject  to  the  order  of  the  Court. 

Third,  No  argument,  as  counsel  for  the  defendant  beHevee,  can 

be  drawn  fiom  that  language  of  the  act  which  authorisee  the 

Sheriff  or  the  Clerk,  in  cases  where  they  happen  to  be  the  tempo* 

nuy  keepers  of  the  money,  « to  retain  for  their  own  use "  te 

amount  of  their  respec^Ne  ^jogoxolXi^.  T\»a  ^Mthority  to 
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deriTed  ftom  the  court,  and  is  not  by  virtue  of  my  ri^t  pam- 
mount  to  tliat  of  the  otber  officers,  and  it  cannot  exist  until  an 
order  is  passed.  Indeed  they  being  actually  in  possession,  there 
is  no  one  upon  whom  the  Court  could  call  to  pay  them ;  ex  neoet- 
miate  rei^  if  they  get  their  money  it  is  by  a  retainer,  the  order  to 
retain  serving  as  a  voucher.  The  authority  to-  retain  does  not 
put  them  in  a'  position  at  all  different  from  that  'occupied  by  the 
other  officers  entitled  to  be  paid  out  of  this  fund.  The  argument 
of  course  drawn  from  the  peculiar  phraseology  of  the  act,  as  well 
as  these  views  in  reply  to  it,  apply  to  the  Solicitor  Greneral,  v^hen 
he,  as  in  the  present  case,  is  in  possession  of  the  money  to  be  dis- 
tributed. I 

The  view  then,  which  we  thke  of  this  Statute,  is  ifc  follows.  The 
money  raised  upon  fines  and  fbrfeitties,  is  set  apart  for  the  ^Bdy- 
ment  of  costs,  which  upder  certain  circumstances,  are  due  to'tfi^ 
Solicitor  General  and  other  offioCirm  of  the  court.  The  Oeiivt 
becomes  the  agent  of  the  law  for  t]^at  purpose  and  is^in  ulwaattei* 
of  trustee  of  the  fund.  The  orde^for'the  payment  when  passed 
by  the  Court,  is  the  evidence  that  costs  are  rightliilly  due.  TMs 
eider  consdtutesa^^ar^  upon  the  l&nd,  if  in  hand,  and  if  net, 
whensoever  it  shall  be  in  hand.  For  the  law  dkeots  die  paynettt 
Hf  these  bills  of  costs,  not  out  of-  a  specific  amount  of  mdiley 
sireiidy  collected^  but  which  either  is  coUededyormtfy  be  in  IfaMvi 
eoAeded.  It  could  Hot  have  contemplated  an  always  Misting  «nd 
eempetent  fund,  for  the  immediate  payment  of  aH  eosts  wMflk 
sight  at  any  time  be  due.  There  might  not  be  a^gle  iae,  4ft% 
riagle  'fi>rfiBitnie  collected  for  a  number  of  eonsecutiVo  tniiiiiir'*lMi 
VBk  dt  costs  might  fall  due  to  the  officen  at  eadi  and  ef«ry  isnvf 
and  one  fine,  or  one  forfeiture,  when  realised,  might  be,*asri  itf 
iust  often  is,  quite  sufficient  for  the  payment  of  costs  m  mtmst  ftr 
a  length  of  time.  The  legblature  believed,  no  doubt,  that  M 
imount  reafised  frt>m  fines  and  forfeitures,  would  in  the  lonj|f  nttr^ 
pay-all  costs,  which  from  that  source  of  revenue,  it  appointed  to  be 
paid.  What  the  legislature  has  done  in  this  act  is  to  apjmmU  « 
ftMmrce  for  the  payment  of  these  bills  of  costs.  It  did  not  mean 
that  any  one  officer  should  go  unpaid;  and  having  designated  a 
fund  out  of  which  all  should  be  paid,  there  is  no  resort  lor  pay- 
ment but  that.  Should  the  unpaid  Solicitor  for  example,  petition 
the  legislature  fer  an  impropriation  to  pay  his  costs,  it  is  ^together 
probaUe  diat  it  would  remit  him  to  his  rights  under  this  law«  T^  A 
grantbg  of  the  order  does  not  depend  upon  tiSi^  ^X^VfAoAst^te 
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U  monej  in  hand  or  not ;  it  is  granted  as  matter  of  right  if  the 
coBtB  he  tightfiilly  due.     What  then  is  the  effect  of  this  order  t    It 
does  not  create  a  lien  it  is  true  upon  all  money  to  be  realised  firom 
fines  and  forfeitures,  as  we  understand  liens  at  common  law,  hut 
we  are  nol  sure  that  a  Chancellor  would  not  pronounce  il  aa 
equitable  lien.    But  further.     The  Solicitor  Oeneral  is  an  oSear 
of  the  law ;  hcheUs  his  office  by  legislative  appointment,  and  to 
his  office  are  attached  certain  fees,  the  fees  fer  example,  whidi 
we*  have  designated  as  costs,  to  pay  which,  the  legislature  has  sat 
apart  the  proceeds  of  fines  and  forfeitures.    He  goes  into  crfiea 
under  a  contract  therefore  with  the  State,  that  in  consideration  ot 
the  services  which  his  office  requires  at  his  hands,  he  shall  receive 
the  fees  attached  to  it,  and  in  the  manner  and  out  of  the  fund  ap- 
pointed by  law.    Clearly  d^  legblature  could  not  violate  their 
eentract  with  him  and  order  these  fees  to  be  withheld ;  he  has  bj 
legislative  appointment,  so  soon  as,  according  to  the  ditections  of 
the  lafmhis  account  has  been  qllowed  by  the  court,  an  inleraiit  in 
Ae  IMU  which  the*  legislature  cannot  divest.    The  order  far  pay* 
munt  is  the  evidenee  of  that  interest,  and  in  our  Judgment  eon* 
stitntes  aichmrge  upon  the  ftmd,.  which  the  legislature  itself  cannot 
anfid.    If  die  legislature  cannot  annul,  or  revoke,  ,or  disallow  ^his 
evier,  and  the  interest  represented  by  it,  can  the  courts  do  it  in 
fevour  of  a  like  chunk  set  up  by  asucces^or  in  office!    W«  ^Udk 
they  eanaot*    We  concede,  that  as  between  the  legisktare  a^d 
hiitiself,  the  successor  has  the  same  rights  in  tfaisfiind  that  his 
pvtdeceasor  bad  i  hut  his  rights  yield  to  those  which  have  almadj 
Ipolsdjin  his  piedecessor^  for  this  reason,  that  he  takes  the  ofiee 
hpitwiiiil  with  diose  rights.    It  is  part  of  his  contract  witfi  Ae 
lifWatuie,  that  the  fees  in  arrear  to  his  predecessor  shall  be  paidi 
and  the  safne  rights  oblain  in  his  favour  as  against  his  successar* 
'We  ese  satisfied  with  this  construction,  the  more,  because  it  is 
e^tal^.     The  construction  of  the  Court  below  defeats  altogether 
the  claim  of  Colonel  Hackett ;  ours  secures  the  ultimate  payment 
of  both  officers.    The  judgment  of  the  Court  below  is  reverfted. 
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No..  43. — James  Mormb,  plaintiff  in  error  rs.  Lkioy  Wilkv» 

Paeish,  &  Co.  defendants  in  error. 

[1.]  In  a  writ  of  enor  on  a  judfinent  againat  an  appellant,  and  his  OTcnrilj  on  the  ap 
peal,  both  must  be  joined. 

Motion  to  quash  the  writ  of  error. 

The  plaintiff  in  error  was  claimant  and  appellant  in  the  case  in 
the  Court  helow.  The  case  was  tried  on  the  appeal  hefore  Ja4go  ^ 
W|UGHT,  in  Murray  Superior  Court,  September  Term,  1846,  aad 
resulted  in  a  judgment  against  the  plaintiff  in  error  and  his  secnnty 
on  appeal  In  die  course  of  the  trial  belpw,  sererid  exceplioiM 
were  taken  to  the  decision  and  charge  of  the  Circuit  Judge,  and 
the  plaintiff  in  error  sued  out  this  writ  alone,  omitting  'to  join  with 
him  in  the  writ  his  security  on  the  appeaL  This  omission  is  Aim 
ground  of  defendants'  motion  to  quash.      % 

•        '  .      ■ 

Tbipfb,  for  the  plaintiff  in  error. 

Hanka  &  AuN,  for  defendants. 
.  Bjf  the  Gnfr^-f-Luimuii,  J.  delivering  the  opinion. 

'  A  jneHminary  motion  is  made  to  quash  this  writ  of  emsr  ft.}. 
lor  want  of  proper  parties.    Upon  the  authority  of  Difl  and  jiftimm' 
tw.  Joaes,  decided  at  Talbotton  in  January  last,  dds  spplicalfeMr' 
most  be  sustained.    In  that  case  there  were  two  suieties,  ofie  ot^ 
whom  had  been  joined  and  the  other  omitted ;  and  the  rule  wai^  fer 
the  plaintiff  to  show  cause  why  the  writ  should  )iot  be  quashed 
either  on  account  of  the  mtt-joinder  or  Mw-joinder  of  the  prap^ 
parties.     The  point  was  iidly  discussed,  and,  after  taking  time  ttp 
consider,  the  Court  made  the  rule  absolute  and  dismissed  the  wri^' 
because  of  the  lum-joinder  of  all  the  parties.    Subsequent  rofloctien^ 
and  research  have  satisfied  us  of  the  soundness  of  die  judgment 
then  Tendered. 

That  all  the  parties,  whether  pkintifi  or  defendants,  most  Jofa 
ina  writ  <»f  error,  is  a  position  abundantly  settled  by  die  conrtsii        j 

In  Drnmh  mmi  Mhert  vs.  Stump^MexmUon,  8  PeUnR.  6M^QIMM 
Justice  ManthaH  says:  '*The  present mnl oC  ttcioc *^\iKtmi|^f^^ 
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Mary  Deneale  'and  otherSf* bb  plaintiffs;  but  who  the  othen  are 
oannot  be  known  to  the  Court,  for  their  names  are  not  giTen  in  the 
writ  of  error,  as  they  ought  to  be.  Mary  Deneale  cannot  alone 
maintain  a  writ  of  error  on  this  judgment,  but  all  the  parties  mwtt 
be  jmmed.  The  present  writ  of  error  must  therefoie  be  diHmiaiieJ 
for  irregularity.** 

In  (Jook  Ts.  Qmway^  3  Dana  R,  454,  the  Court  of  Appeak  of 
Kentucky,  held,  that  all  the  defendants  to  a  joint  judgment  most 
be  parties  to  a  writ  of  error  to  set  it  aside. 

In  Shirley  vf^lAMemburg,  11  Mass.  R,  379,  the  Supreme  Court 
of  Massachusetts  held,  that  all  the  plaintiffs  or  defendants  in  an 
original  suit,  who  are  alive,  must  join  in  a  writ  of  ermr,  and  this 
msl  be  done,  ^ven  if  some  of  them  should  chooae  to  abide  by  an 
emmeous  judgment ;  and  a  summons  and  severance  will  take  place 
of  auch  SB  choose  not  to  prosecute  the  suit. 

A  aeries  of  adjudications  in  the  neighbouring  State  of  Alabama, 
h«ve  est^lished  the  same  principle.  Sufift  vs.  Hiiff^  1  Porter  JR.277; 
Jameson  vs.  CoUum,  1  Stho.  If  Port.  R.  253;  Tombeckbee  Bemk  m 
Freeman,  Minor  R.  285;  Eastland  vs.  Jones,  Minor  R.  2751  The 
case  last.pited  is  very  similrfs  to  the  one  under  review.  A  suit  had 
been  insfftuted  before  a  Justice  of  the  Peace  by  Jones  &tStepbenB 
vt,  Sastland  judgment  was  given  in  fkvour  of  the  plaintiib;  Eaafc- 
knd  a{fpiiai[ed  to.  the  Circuit  Court,  and  one  William  D.  Wallace 
became  bound-  with  him  in  the  appeal  b<md«  The  Circuit  Ceuit 
affirmed  the  judgment  of  the  Justice  of  die  Peace,  and  rendered 
judgment  pursuant  to  the  statute,  against  both  Eastland  aad  Wal- 
lecsii*4iB  security.  Eastland  sued  out  a  writ  of  error  in  hit  own 
lelo  reverse  the  judgment  of  the  Circuit  Court,  and  a  mocioii 
made  to  quash  the  writ  of  evror  on  the  ground  of  die  non- 
joinder of  Wallace.  It  was  contended  for  the  plaintiff  in  error, 
that  as  Wallace  was  not  an  original  party,  and  only  came  hi  as 
security,  the  writ  was  properly  sued  out  in  the  name  of  Eastland 
alone.  3ttt  the  Court,  in  its  opinion,  declared  the  rule  to  be  well 
aettled,  that  all  the  parties  in  interest  who  were  to  be  afiected  by 
the  proceeding,  and  who  were  parties  to  the  case  below,  should 
join  in  the  writ  of  error. 

In  England,  as  well  as  in  our  own  country,  from  the  earfiest 

teported  cases,  the  same  doctrine  has  been  uniformly  maintained. 

Roll  Ahr.l^;  Dyer  89;  Hacketys.  H€me,Carth.R.7;  Walier  v. 

Sioial,  lLd.Ray.R.7l\  Brewer ys.  Turner.  1  Sir.R.233i  Knaat 

VB.  CaoiOa,  3  Burr  R.  11^^. 
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So  much  for  precedent;  then  as  to  the  reason  of  the  thing.  The 
act  creating  this  Court,  1  KeUy'sR.p.  vin,  declares  that  '*ifthe 
decision  and  judgment  below  be  for  any  sum  certain,  and  be  affirm- 
ed in  the  Supreme  Court,  the  plaintiflf  may  in  the  Superior  Cooit 
enter  judgment  against  the  defendant  and  his  securities  for  the 
amount  of  principal,  interest  and  costs,  as  8haIt.l|aYe*been  con- 
ferred or  found  by  a  jury,  and  tenper  oaU,  damagmftm  ^principal 
Mm,  and  have  execution  immediately,  unless  one  or  inoxe  of  the 
judges  shall  certify  that  in  his  or  their  opinion  such  cause  was  not 
taken  up  for  delay  only."  i 

How  important  therefore,  that  every  person  to  be  directif 
affected  in  his  interests  or  rights  by  the  ultimate  judgment  of  tMs 
Court,  be  made>a  party  and  have  an  opportunity  of  being  heard. 
Nor  can  one  of  several  parties  be  subjected  to  the  hardship  and 
loss  of  being  deprived  of  his  writ  of  error  because  the  others  refuse 
to  join  in  it;  one  may  sMtout  a  writ  of  error  in  the  name  of  aD, 
and  if  the  others  refuse  to  join  in  the  prosecution,  they  may  be 
brought  befbre  Ihitf  Court  and  severed  at  their  own  request,  after 
fHiicli,  he  or  they  who  sued  out  the  writ  of  error  may  go  on  alone. 
In  this  maim^  all  inconvenience  may  be  avoided,  justice  adiunistar- 
ed,  ttad  ike  harmony  and  conformity  of  the  record  preserved.  Hie 
cases  eitad  from  Alabama  and  elsewhere,  are  precedtfnis  in  support 
of  this  process  of  summons  and  severance,  as  well  aa  ^^KMi  the 
main  question  involved. 

I  htfve  not  had  an  opportunity  of  veading  the  opinion  of  this 
Coifrt,  m  the  Talbotton  case,  since  it  was  written  out  by  my 
brother  Warner.  In  my  attempt  to  fintafy  the  judgment  dien 
rendered,  I  may  have  travlslled  over  the  same  ground  occupied  by 
my  colleague.  We  are  of  the  opinion,  that  one  plaintiff  or  de- 
fendant dZoMe,  where  there  are  several  to  the  judgment  below, 
whether  as  original  parties  or  sureties,  cannot  prosecute  a  writ  of 
error,  and  that  this  writ  should  be  quashed. 

37 
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No.  44w — William  W.  Harris  vs.  Thb  State  op  Georoia. 

[1.]  This  Court  will  not  grant  a  mamdamu*  agaimt  a  Circuit  Judge,  commanding  him 
to  certify  a  lecond  bill  of  exceptions  for  the  same  cause,  in  the  eame  caae,  tiw  fm 
having  been  diamined  on  the  hearing  for  irregularity. 

AppHcstlkMi  fir  modamus  against  Judge  Hill,  ibr  xefiuiDg  to 

certify  aaooiillliiH  of  exceptions. 

•  •■■'.■ 
c 

'  j^  For  the  facts,  see  the  opinion  of  the  Supreme  Court. 


^K«  Lb  Haralson  and  R.  S.  Burgh,  for  plaintiff. 

Na  counsel  appeared  for  the  State. 

•  *■ 

£y  the  dwr^— Lumpkin,  J.  delivering  the  opinion. 

When  this  motion  was  first  made  we  felt  considerate  embeiF 
rassment,  on  account  both  of  the  novelty  and  magnitude  of  the 
question  presented  for  our  adjudication.  And  it  is  but  just  to  our- 
selves to  say  on  this  occasion,  that  our  successors  on  this  bench 
wUkbe  relieved  from  maay  of  the  difficulties  which  beset  tis»  as 
pione^  under  the  new-  (M*gaaization  of  our  judiciary.  We  tie 
not  only  forced  to  decide  all  questions  promptly,  and  at  remote 
places  in  the  State,  where  wo  cannot  procure  that  assistance  from 
books,  so  essential  to  the  sound  and  satisfactory  administratioii  ef 
justice,  but  we  are  often  called  upon,  as  in  the  present  caae^  to  pio- 
Bounce  the  law  upon  points  that  are  new  to  us.  It  may  be  diat  the 
principles  involved  may  have  been  well  settled  ekewhere,  but 
having  heretofore  no  tribunal  here,  out  of  which  alone  each  eases 
could  arise,  the  profession  is  not  prepared  by  their  previous  read- 
ing for  the  proper  discussion  of  th«n. 

With  what  extreme  caution,  then,  does  it  become  us  to  proceed, 
with  what  diligence  and  care  to  examine  and  deliberate,  lest  we 
should  not  only  do  injustice  to  the  parties  before  us,  but,  what  m 
perhaps  still  more  to  be  deprecated,  establish  a  precedent  which 
we  should  be  compelled  to  reverse,  and  thereby  diminish  the  pub- 
lic confidence  in  the  stability  of  our  opinion,  or  else  to  adhere  to  it 
at  the  expense  of  the  public  justice  of  the  country. 

Much,  yea  every  thing,  depends  on  the  discreet  exercise  oTlhe 
powers  of  tlus  Court,  «o  fot  aa  \\a^tm%XkSiitid^^fQraa^,  and 
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iulneas  ar«  concerned.  Our  citizens  are  essentially  a  law  abiding 
people,  and  I  baye  no  fear  but  tbat  the  judgments  of  this  OoorC 
will  command  their  support  and  confidence,  while  they  are  honestly 
applied,  and  rendered  according  to  the  laws  of  the  land  which  reg* 
ulate  their  exercise.  Indeed  one  of  the  chief  benefits  resulting 
firom  our  new  system  is,  the  consciousness  in  the  whole  community 
that  we  are  now  under  a  government  of  laws,  aiiA  u  eorrespoBd- 
ing  conviction  that  personal  security,  personal  liberty,  ipd  private 
property,  are  amply  protected.  . « v 

With  these  preliminary  observaddns  I  approach  flie  case  befti^ 
us;  and  whatisiti  "*  V  • 

William  W.  Harris  was  convicted  of  murder,  in  €oWeta  fC] 
County,  in  September  last,  and  senteneed  to  be  hung ;  through  bis 
counsel,  he  applied  to  the  honourabfe  Edward  Y.  Hill,  the  presiding 
judge^  ftr  a  bill  of  Exceptions,  who  signed  and  sealed  the  samejln 
iermf  pi  the  law,  returnable  to  the  late  February  Term  ci  this' 
Court,  at  Macon.  Upon  the  hearing  the  cause  was  dismissed ; 
and*  under  the  amended  constitution  creating  this  Court,  and  by 
nere  operation  thereof,  the  judgment  below  stood  affirmed^  and 
was  so  considered  and  adjudged  by  this  Court 

At  the  kte  March  Term  of  Coweta  Superior  Court,  the  prisoner 
(Harris)  was  brought  up  by  ktbeat  carpus  for  the  purpose  of  being 
re-sentenced,  tmd  his  counsel  were  called  on  to  know  if  tfaay.faad 
any  causa  to  show  why  the  sentence  of  the  htw  should  not  be  exe- 
cuted. They  assigned  seven  reasons,  all  of  which,  except  one  • 
(fifth)  were  fi^r  aUeged  errors  growing  out  of  the  first  trial  in  Sep* 
tember,  1846.  The  Court  declined  hearing  them  upon  the  m 
grounds,  and  overruled  thett-on  the  other,  refiising  to  certify  a 
biH  of  exceptions,  for  the  reason  that  one  had  already  been  signed 
kHtte  aatffe  case.  And  that  if  this  were  not  so,  it  was  too  late  fo 
make  the  application,  when  six  months,  instead  ofjhwr  days,  the 
time  prescribed,  had  elapsed  since  the  trial  and  decision  complain- 
ed o£ 

This  motion  is  made  for  a  writ  of  mandamus,  to  be  directed  to 
the  judge  of  the  Coweta  Circuit,  commanding  him  to  sign  and 
seal  the  bill  of  exceptions  so  tendered.  There  is  no  appearance  in 
behalf  of  the  State,  and  hence  we  are  not  aided  by  the  researob 
and  enlightened  by  the  conflict  of  discussion  which  the  occasion  d^ 
manded.  Nevertheless,  the  responsibility  of  a  correct  declaratiMI  j 
of  the  law  b  npon  us,  with  or  without  the  help  of  ar^xaMoX  ^bM 
authori^. 
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In  England,  the  writ  of  mandamuB,  says  Judge  Blackstone,  k 
to  the  judges  of  any  inferior  court,  commanding  them  to  do  jnstiee 
according  to  the  powers  of  their  office,  whenever  the  same  is  de* 
layed  ;  for,  he  adds,  '^  it  is  the  peculiar  business  of  the  Court  of 
King's  Bench  to  superintend  all  other  inferior  tribunals^  and  there- 
in to  enforce  the  due  exercise  of  those  judicial  or  ministerial  powon 
with  which  the  Crown  or  legislature  have  invested  them ;  and  das 
not  only  by  restraining  their  excesses,  but  also  by  quickening  their 
negligence  and  obviating  their  denials  of  justice."     3  Black.  Com. 

The  principles  and  usages  of  law  which  warrant  the  issaing  fhis 
writ;  are  thus  laid  down  by  the  Supreme  Court  of  the  Umtad 
Slates,  in  Marhury  vs.  Maduin^  1  Crcmch  R.  168,  169.  **  Wken- 
ever  there  is  a  right  to  execa^e  an  office,  pei*form  a  service,  or  ex- 
ercise a  firanchise,  more  especially  if  it  be  a  matter  of  public 
cdMi,  or  attended  with  profit,  and  a  person  is  kept  out  of ; 
of  such  right,  and  has  no  other  specific  remedy,  the  cooxt 
assist  by  mandamus,  upon  reasons  of  public  policy,  to 
peace,  otder,  and  good  government;  this  right  ought  to  be 
all  occasions  where  the  law  has  established  no  specific  remedy,  and 
where,  in  justice  and  good  government,  there  ought  to  be  one.** 

In  Sikes  vs.  Jlcmaom^  6  John.  R,  279,  the  question  was  distinctly 
made  upon  an  application  similar  tn  this,  whether  the  Supreme 
Court, of  New  York  could  inteifere  when  the.  Court  of  Common 
Pleas  refiised  to  seal  a  biU  of  exceptions;  and  it  was  decided  tkafc 
,  they  had  the  power  to  grant  a  mandemaus,  directed  to  the  inferior 
judicatory,  commanding  the  judges  to  seal  a  bill  of  exceptions^  or 
to  amend  it,  according  to  the  ti*uth  of  the  case. 

From  these  definitions  and  decisions,  and  numerous  others  whidi 
might  be  adduced,  we  should  hold,  were  it  necessary,  that  die 
power  of  this  Court  to  issue  this  mandatory  writ  would  result  fiooi 
the  jurisdiction  conferred  on  it  to  review  and  correct  the  judgmenta 
of  the  Superior  Court. 

No  question  however,  can  arise  under  the  Statute  of  1845,  rea- 
pecting  our  power.  By  the  4th  section  of  that  act,  it  is  made  the 
duty  of  the  judges  of  the  Superior  Court  to  certify  and  sign  the 
bill  of  exceptions,  provided  it  bo  true  and  consistent  with  \9hnX, 
has  transpired  in  ihe  causes  before  them.  And  section  6th  de- 
clares, "  that  if  any  judge  of  the  Superior  Court  shall  refuse  to 
certify  a  bill  of  exceptions  when  properly  tendered,  the  Su- 
preme Court  w\ule  in  session  in  any  district  in  the  State,  may 
issue  a  writ  of  mandamus  to  «vxc)[i  o^cci\  ^^^  ^t^qtca  oI 
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thereto  if  necessary  by  attachment.''  1  Kdly*9  R,  tii,  vm.  And  by 
the  32d  Rule  of  Practice  adopted  by  this  Court,  all  applications 
for  ymXs  of  fnandamus  must  be  made  at  the  first  term  of  this  Court 
wherever  holden,  and  on  or  befbre  the  third  day  of  that  term  after 
the  alleged  de&ult  occurs,  unless  prevented  by  providential  cause. 
1  Ktlly'9  R.  XVI. 

Two  things  then  are  well  established,  viz :  that  this  Court  has 
the  power  to  grant  this  writ,  and  that  the  judges  of  the  Superior 
Courts  have  no  discretion  to  refuse  to  certify  and  sign  a  biU  of 
exceptions,  when  properly  tendered,  if  the  fact  alleged  be  tpaly 
stated,  *' si  ita est"  The  law  is  imperative,  quod  apponat  ngithdn 
smtm;  and  that  not  only  under  die  vigue  and  undefined  periti/ 
the  common  law,  ei  hoc  tub  periittiw/fmod  imcmmbit  nuUatores,  &e. 
for  the  Express  penalty  prescribeB  by  the  statute  as  we  have  al- 
readj  iben^  is  by  attachment  against  tlie  delinquent  Judge.      'A 

btlildition  to  this,  it  would  seem  that  the  party  aggrieved  has 
his  action,  not  only  for  a  false  return,  but  for  ike  faihitre  or  refusal 
of  die  judge  to  certify  and  sign  die  bill  of  exceptions  w)iea  duly 
taken  and  tendered.  See  the  ^opinion  of  Lord  Chancellor  Ring 
hi  1  Venum;  of  Lord  Redesdale  in  1  Sck.  lafii^  Lefr;  of  die 
Court  of  King's  Bench  in  Bridgtnan  vs.  HdH;  of  Justice  Bulled  in 
bis  Niti  Priust  316 ;  and  die  flMttitutional  Court  of  South  Carolinii 
in  8  MeCord,  And  I  see  it  stated  diat  diere  is  an  original  vrirlt 
for  this  specific  case  in  die  Register,  which  of  itself,  has  been  es- 
teened  sufficient  to  show  what  the  law  is.  't 

Upon  die  proof  dien  befbre  us,  as  exhibited  in  the  peddon,  cia 
we  assume  that  there  is  sufficient  ground  for  the  interposido«  toF 
this  Cottfit  This  rule  to  show  oause,  is  a  call  upon  die  judge  to 
explain  his  official  conduct,  and  implies  diat  a  pnma\fiieie  ceso  bao 
been  made  out,  which  makes  it  proper  for  diis  Court  to  know  tbo 
nasons  for  his  decision.  Of  course,  dierefore,  it  should  not  be 
gpranted,  unless  die  record  before  us  shows  mistake,  misconduct^ 
or  to  say  the  least  of  it,  omission  of  duty  on  the  part  of  die  Court 
We  think  the  affidavit  of  the  relator  furnishes  no  such  evidenee. 
The  prisoner  had  his  day  in  cour^;  he  had  been  allowed  the  Ml 
benefit  of  the  act  creating  this  court ;  a  bill  of-  excepdons 
cing  die  same  grounds  had  been  once  certified  by  die  judge 
sent  up  by  the  clerk,  heard  and  determii|ed  by  this  Coi0i»l 
whole  matter  had  been  adjudicated. 

It  is  argued  diat  the  defendant  had  the  rig^  UL^j^oia:^ 
the  hiiem  eorpm,  to  inquirb  into  tbft  \BQdafts  ^  ^ 
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sentence.  We  are  of  the  opinion,  that  he  had  no  sucb  pridlegei. 
He  might  possibly  have  done  this  had  he  not  elected  the  other 
remedy,  that  is,  to  seek  its. reversal  by  writ  of  error.  Having 
adopted  this  course,  and  the  sentence  having  been  affirmed  by  his 
failure  to  prosecute  the  appeal  successfully,  the  sentence  cannot 
be  impeached,  afterwards  in  another  form.  He  is  concluded  by 
his  own  conduct. 

It  is  further  urged  that  the  Court  below  had  no  power  to  re- 
sentence the  defendant.  We  maintain  that  it  had  the  power  both 
under  the  FmaH  Code  of  1833,  and  independent  of*it  The  39(4 
tectum  of  the  Xith  diviiiom^mniee  that,  "whenever  for  any  reason 
atfy  convict  sentenced  to  tfie  punishment  of  death,  shall  not  have 
been  executed  pursuant  to  fucbi^ntence,  and  the  same  shall  stand 
m  fill!  force,  the  presiding  judge  of  the  Superior  Court,  where 
th#conviction  was  had,  on  the  application  of  the  Attorney  tor  Soli- 
citor Greneral,  or  other  person  prosecuting  for  the  State,  shaQ  SMue 
a  kabeae  corpue  to  bring  such  convict  before  him ;  or  if  such  con- 
vict be  at  large,  aaid  judge  or  any  judicial  officer  of  this  State  nuty 
issue  a  warrant  for  his  apprehension;  and  upon  the  said  convict 
being  brought  before  the  said  judge,  either  by  habeat  corjmt  or 
under  such  warrant,  he  shall  proceed  to  inquire  into  the  facts  and 
circumstances  of  the  case ;  and  if  no|legal  reason  exist  against  the 
executi6n  of  such  sentence,  such  judge  shall,  sign  and  issue  a 
warrant  to  the  sheriff  of  the  preper  county,  commanding  him  to 
do  execution  of  such  sentence,  at  such  time  and  place  as  siyifl  be 
itppointed  therein,  which  the  said  sheriff  shall  do  accordingly,"  &c. 
Prmee,  663,  664. 

Here  the  sentence  was  suspended  by  the  et^persedeae  conse- 
quent upon  the  first  bill  of  exceptions,  until  the  same  was  affirmed 
by  this  Court  by  the  dismissal  of  the  case.  It  was  then  in  fiill 
force.  The  Court  below  therefore,  had  the  right  under  the  Code, 
upon  hidfeoi  corpue^  to  command  the  sheiiff  to  do  execution  of  the 
sentence.  Besides,  the  judgment  having  been  affirmed,  it  inune- 
diately  became  the  duty  of  the  judge  bekw  by  the  Act  of  1845, 
(and  he  would  have  been  in  default  had  he  omitted  it,)  to  carry  it 
into  foil  effect.  1  KeUy'e  R,  vm.  And  this  he  could  only  do  by  le- 
sentencing  the  prisoner. 

And  as  to  the  fifUi  ground  taken  in  arrest  of  judgment,  that  the 
judge  had  not  the  proper  evidence  before  him  of  the  dispositioii 
made  of  the  previous  case  by  this  Court,  we  are  clear  that  he  had; 
^  had  the  {act  dulj  YkuXheu^ci^X^dL  Vi  ^<^  ^^^^  ^  this  Court 
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UiBt  die  caae  was  diamissed  and  the  previous  aentence  affirmed; 
be  needed  nothing  more  to  direct  hia  future  action  in  the  premisM. 
It  is  not  a  case  within  the  reason  of  llie  IGtA  Rile  requiring  the 
remittitur  to  contain  a  copy  of  the  judgment  of  the  Court  annexed 
to  the  bill  of  excepdona,  and  a  transcript  of  the  record  of  the  pro- 
ceedings below,  B8  biougbt  into  thia  Court. 

llie  rule  dierefore  he  an  altemadve  moMdammt  Wtmanimouslj 
refused. 
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CASES 

ARGUED    AND    DETERMINED 

IN  THS 

SUPREME  COURT  OF  THE  STATE  OF  GEORGU, 

AT    HILLEDGEVILLE, 

MAY  TERM;  1647. 


No.  45— WiLLUM  N.  KiBKPATRioE,  guardian  of  Msry  Ann  Shaw, 
Ifj^tiff in  error  t;#.  John  DAvmsoN,  Jr.  defendant  in  error. 

[!•]  Tnuts  in  penonal  properQr  may  be  cmated.  And  if  neceiMiy  prooe»  bj  pacol 
decUnuioiM. 

[3.]  A  remaiiider  in  aUYes,  to  take  eflbct  and.be  ei^oyed  after  a  life  estate,  cannot  be    ' 
created  by  parol  in  iaYOor  oTperBooa  not  in  being  at  the  time  the  property  ia  deliver-   1/ 
ed  to  the  teikattt  for  life. 

Trover.    From* Jasper  Superior  Court    Tried  before  Judge 
Memuwetheb.   'October  Term,  1846.  •    ^ 

The  facts  of  this  case,  and  the  grounds  of  error,  are  set  forth  m 
the  ci|nnion  of  the  Supreme  Court,  to  which  the  reader  is  refeired. 

Dawson  &  McHenry,  for  the  plaintiff  in  error. 

Cone,  for  the  defendant  in  error,  made  the  following  points : 
First.  An  estate  in  remainder  in  chattels  cannot  be*created  by 

parol    2  Black.  Cam.  398;   1  Eq.  Cat.  Ahr.  360;  8  Freeman  R. 

206;  GUber^s  Uses  and  TruiU,  by  Sugden,  121,  noUAil  Pr.  Wmt. 

1,(00,748;  10  Jo;bi.iiL  12;  5  John.  Ch,  R.  Z3i ;  A  Hen.  Sf  Mm^. 

iL503;  %Sergt.^  RawU  R.  59;  6  A.  29;  2  Mwnf.in^i  liSM 

A.  196;  %Kme9  Cam.  285,  286;  1  BoOey  R  100;  1  Hawk§ 

312. 
Second.  Personal  property  cannot  be  secured  Ui  41% 

use  of  a  amxiiad  woman  by  parol,  so  la  tA  ytwtaiL 


298  SUPREME  COURT  OF  GEORGIA. 

Kirkpatrick  v§.  Davidson. 


rightB  of  the  husband  from  attaching.    Jeremy  Eq.  207 ;  2 

Ck,  R.  /)86;  2  Story  Eq.  Juris.  299;   1  Eq.  Cos.  Mr.   383; 

1  Mylne  if  Keme  Ch.  R.  506,  520;  2  Fonb.  Eq.  h.  2,ch.  1, mc  4; 
3  John.  Ch.  R.  488;  1  Ves.  Jr.  R.  196;  Aiherly^  149. 

Third.  Trust  estates  for  the  separate  use  of  a  married  womft, 
upon  her  death,  the  husband  sunriving,  belong  to  the  hosbtiML 

2  John.  Ch.R.229;5  Munf.  R.  667;  1  Pr.  Wnu.  R. 378;   Clmoe^ 
an  Rights,  ^.  11, 12;  2  Broum  Ch.  R.  587. 

By  the  Court — Lumpkin,  J.  delivering  the  opinion. 

This  was  an  action  of  trover,  tried  at  the  October  Term,  1846, 
of  the  Superior  Court  of  Jasper  County.  It  seems  that  one  Watson 
Shaw  intermarried  with  Ann  Eliza  Kirkpatrick,  by  whom  he  had 
issue  one  child  only,  Mary  Ann  Shaw,  the  plaintiff  in  the  action 
below.  Shortly-  after  the  intermarriage,  James  H.  Kiiiq>atiick,  Ae 
father  of  Shaw's  wife,  placed  in  the  possession  of  his  daaglHer  a 
negro  girl,  named  Matilda,  stating  at  the  time  that  he  gave  the 
slave  to  Mrs.  Shaw,  for  her  sole  and  separate  use,  daring  her  Ui^ 
time,  and  then  to  her  children  in  remcdnder,  or,  as  one  of  thef  wit* 
nesses  stated  at  one  time, ''  then  to  the  heirs  of  her  body;''  tMA 
words  the  donor  itsed^  as  he  understood,  as  synonymous  wUk  okSdrt^ 
Watson  Shaw  admitted  repeatedly  in  conversatioq,  that  Matilda 
was  given  to  his  wife  by  her  father,  to  be  her  property  during 
her  natural  life,  and  then  to  her  children.  And  at  one  tim^  I|b 
wrote  a  letter  to  his  father-in-law,  suggesting  the  propriety  of  sell- 
ingthe  woman,  and  her  child, Anderson,  the  subject  of  the  present 
suit,  and  putting  out  the  proceeds  at  interest  for  Mary  A— >^  h^ 
grand-child,  when  she  should  become  of  age.  This  communica- 
tion being  lost  or  mislaid,  its  contents  were  proveiK  It  was  in 
evidence  that  Watson  Shaw  wrote  another  letter  to  James  H. 
Kirkpatrick,  complaining  that  it  was  hard  that  these  slaves  shonid 
belong  to  Mis  daughter,  and  requestmg  the  said  James  H.  to  con- 
vey to  him  a  portion  of  the  property,  provided  it  was  in  his  power 
to  do  so.  Kirkpatrick,  in  his  reply,  stated  that  it  was  not  pncCi- 
cable  for  him  to  comply  vrith  his  request,  on  account  of  the  duf^ 
intion  already  made  of  the  negroes.  It  was  in  testimony  that  Mia. 
Eliza  Ann  Shaw  was  dead,  and  that  Mary  Ann  was  her  sole  sur- 
viving offspring,  who,  by  her  guardian,  William  N.  Kirkpatrid^ 
brought  this  action  of  trover,  to  recover  Anderson,  the  son  of  die 
woman  giveni^^^sftU)  ViQt  m^^^i.   TV^  ^<^^^udant^  by  bis  plin» 
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diaclaimed  any  property  in  the  boy,  and  Btated  that  he  held  pos- 
session of  him  under  a  contract  of  hiring  for  the  year,  from  Watson 
Shaw.  So  that  in  fact  the  contest  is  one  b<Btween  father  and 
daughter. 

Several  questions  arose  during  the  progress  of  the  trial,  two  of 
which  only  need  be  discussed  now.  One  is,  can  a  trust  in  person- 
al property  be  not  only  created,  but,  if  necessary,  proven  by  parol 
declaration  1  From  the  transcript  of  the  record,  it  does  not  ap- 
pear that  this  point  was  expressly  adjudicated  by  the  presiding 
judge,  although  fully  made  and  presented  by  the  pleadings.  The 
other  is,  could  a  remainder  in  slaves  have  been  creatM  by  verbal 
gift,  made  at  the  time  of  delivery  of  l|atilda  to  Watson  Shaw,  to 
the  children  of  Mrs.  Shaw  then  unborn  t  Judge  Merriwether  held 
that  such  remainder  was  void. 

Before  the  Statute  of  Frauds,  a  valid  trust,  either  of  real  [1.] 
or  peaK>nal  estate,  might  have  been  created  by  parol  declaration, 
i£  110  in  all  cases,  at  my  rate  whenever  a  deed  was  not  requisite^ait 
law  for  passing  the  estate  or  property  itself.    Hill  an,  Trusteei^  56. 

The  7th  section  of  the  Statute,  29  Car.  II,  c.  9,  enacts,  "  that  |J1 
d^clarationa  or  creations  of  trusts,  or  confidences  of  any  lands, 
tenements,  or  hereditaments,^ shall  be  manifested  or  proved  by  some 
writing,  signed  by  the  party  who  is  by  law  enabled  to  declare  such 
trust,  or  by  his  last  vriU  in  writing,  or  else  shall  be  void."  The  8th 
section  exempts  from  the  operation  of  the  act,  trusts  arising  or  re- 
sulting by  the  implication  or  construction  of  law.    Ibid, 

It  will  be  observed  that  the  7th  section  merely  requires  that  the 
trust  should  be  fnanftfetted  and  proved  by  writing;  ^d  upon  the 
construction  put  upon  these  words,  it  has  been  decided  thut  a  trust 
oilamd  may  still  be  effectually  create  by  parol,  and,  in  order  to 
satisfy  the  statute,  it  will  be  sufficient  to  show,  by  voritUn  evidenee^ 
the  existence  of  the  trust.  Forster  vs.  Hale,  3  Vet.  Jr.  707; 
5  Ve$.  Jr.  308;  RandaU  vs.  Morgan,  12  Ves.  Jr.  74. 

Before  the  Statute  of  Frauds,  unwritten  contracts  respecting 
land,  were  enforced  both  in  law  and  equity;  and,  after  the  passage 
of  the  law,  contracts  made  before  were  subsequently  enforced. 
2  8hateer,  17 ;  2  Hayw.  131;  4  Johne.  K  434,  496. 

The  7th  section,  then,  of  the  Statute  of  Frauds^  applying  M^  Co 
''  lands,  tenements,  and  hereditaments,"  it  is  dear  th^t 
it  affiscta  chattels  personal,  remains  unaltered;  imd 
such  property  may  not  only  still  be  created,  faiit;^ 
taUished  and  proved  by  mere  parol  dacliiEiS&fiAft 


f , 


^••^::■  ■  ,.r   ...' 

300        "  SUPREME  COURT  OF  GEORGIA. 


Kirkpatrick  «t.  DavidMin. 


It  is  true,  and  reraaikable  that  it  is  true,  that  but  little  is  to  be 
met  with  in  the  books  upon  this  subject  And  while  Mr.  Perkmif 
the  Editor  of  BrowtCi  Chancery  Reports^  subscribes  to  the  foregoing 
conclusion  respecting  the  operation  of  the  statute,  nevertheless  be 
says,  that  in  the  course  of  his  reading  he  does  not  recollect  to  have 
found  an  instance  of  a  declaration  of  trust  of  personal  property, 
e^denced  by  parol  only,  having  been  carried  into  execution.  The 
case  of  Nab  vs.  Nah,  10  Mod.  R.  404,  which  is  usually  cited  in  sup- 
port of  the  proposition,  as  in  Saundert  on  Uses,  251,  a$id  Robertiom 
Frauds,  94,  he  considers  as  merely  a  dictum  of  Lord  Macclesfield, 
the  trust  having  been  established  bb  the  admission  in  the  answer. 

With  great  deference  to  the  laborious  editor,  I  would  venture  to 
suggest  that  Aer«  are  many  reported  cases,  both  in  England  and  in 
this  country,  'ithere  the  doctrine,  as  laid  down  by  Hill,  is  directly 
asserted  and  sfpproVed  by  the  courts. 

In  BenbotDYs.  Toumsend,  1  Mylne  Sf  Keene,  R,  506,  (7  CamLJSng. 
Si.  R.  143,)  Sir  John  Leach  the  master  of  the  Rolls,  says:  iBat 
in  this  case  the  trust  (which  was  of  money  due  upon  mortgage^) 
being  of  persontd  estate,  the  case  is.  not  vrithin  die  Statute  a£ 
Frauds.  But  the  propeity  vrill  belong  to  the  brother  after  the 
death  of  the  testator,  l^  force  of  his  declarations,  that  the  ^£2fiW 
should  after  his  own  death  be  the  property  of  his  brother  Job." 

In  Bayley  vs.  BoulcoU,  iRuss.  R.  345,  (3  Qmd.  Eng.  Ch.  R.  698,) 
counsel  on  both  sides  conceded,  that  a  trust  in  personal  property 
may  be  created  by  •  parol  deiclarations,  and  the  only  questioo  in 
that  case  was,  whether  the  declarations  did  in  fact  create  a  trust 
And  the  master  of  the  Rolls  says,  ''  It  is  true  that  with  respect  to 
personal  property,  a  declaration  of  trust  may  be  by  parol,  and  diat 
a  written  instrument  is  not  necessary  for  that  purpose.  McFaJir' 
dm  vs.  Jenkms,  1  Hare,  461,  S,  C.  PhiU.  1537,  are  to  the  same 
eiiect.  * 

In  North  Carolina  it  has  been  held,  that  a  parol  declaxudoD  of 
trust  is  valid.    Fay  vs.  Foy,  2  Hayw.  R.  131. 

In  Taylor  and  wife  vs.  Mayrant  and  others,  4  Desams.  505,  the 
court  supported  a  trust  of  {Personal  estate  raised  on  parol  proo£ 

In  Fleming  vs.  Donahoe,  5  Ham.  R.  256.  The  Supreme  Court  of 
Ohio  say,  "  No  rule  of  the  common  law  prohibited  the  creation  of 
a  trust  by  parol ;  such  a  trust  was  not  considered  as  varying  the 
terms  of  the  deed,  but  as  setdng  up  an  independent  contract  con- 
sistent vdth  it" 
In  BmOeigi^  ildn^V.^  SmitUt  fix'v A  McCord  CJL &  119,  dw 
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Comt  held  tbmt  a  ▼ohmtary  acknowledgment  will  dispense  with 
the  written  proof  of  a  tniat;  and  fbidier,  that  equity  would  com- 
pel the  acknowledgnient  of  a  parol  trust  though  the  Statute  of 
Frauds  was  relied  upon. 

In  Leieker  vs.  Leicker,  4  J.  J.  Monk.  R.  592,  the  Court  of  Ap- 
peals in  Kentucky  distinctly  recognise  the  doctrine  that  parol  eri- 
dence  is  admissible  to  establish  a  trust  in  personal  property. 

As  to  the  right  to  create  a  remainder  in  chattels  "  by  word  [2.] 
of  mouth/'  to  adopt  the  expressive  language  of  the  courts,  the 
process  of  reasoning  by  which  the  power  is  negatived,  is  short,  sira* 
pie  and  to  my  mind  unanswerable. 

Anciently  there  could  be  no  limitation  over  of  a  chattel,  hot  a 
gift  for  life  carried  the  absolute  interest  Then  a  distinctioii  was 
taken  between  the  use  and  the  property  ;  and  it  wis  held  that  iIm 
use  might  be  given  to  one  for  life,  and  the  property  afterwwdto  ti> 
another*  though  the  devise  ovct  of  the  chattel  itself,  would  he  ^*M, 
It  was  finally  however  settled,  that  there  was  mAmg  m  cfeu  ^Kt^ 
tinction,  -and  diat  a  gift  for  life  of  a  chattel  was  a  ttt  ^tf  cJm  nm 
only,  and  the  remainder  over  vna  good  as  aa  evMn&irv 
i2i^K,2S5;  2  Bloel:.  ami.39a.  And  iiie  ccMni  r^ 
established  by  numeioos  dedsioiiB,  is,  dHi  if  a  w^m  jurtj^,  w 
dead  or  wSl  limit  his  diatteb  to  A  fer  fife  with  iihibs  jj  u^j  .^ 
B,  the  remainder  is  good.  1  Bmnvw.2Si\  6  CfmK;497.  t  Ci^ 
50;  lOJMii.12;  2  8erg,9fRawU,9^. 

Bfr.  Cc^eridge  in  his  editioo  of  BlackitCMK  as  cited  m  a 
Stephens'  Comnieotaries,  stiD  iaaists  there  eaa  be  ao 
chatleli  created  hy  deed,  and dmC  sock  iimssiiIh  m  rniai 
way  of  ezecotory  devisa    Botdie 
which  might  be  referred  to^ 
since  been  disregaided,    Asd  wUeitii 
cases  to  be  met  with  iadM  books 
may  now  be  considered  as  arflVii, 
may  be  created  eqjually  bj 

The  policy  of  the  law, « 

ble.    He  apprehends  thy  it  is  ralraiiiut  ^  ->*.^^   m^^^^^^^ji, 
gire  rise  to  vexatious  litii[;>fieii.    Tl*  9M.i,^<^4iVwi  y  u^  ,y^., 
bytfieremuDder  man.  willettLWfeM^  ^*  a^^*.,^^^  ^ 
into  the  conhet  of  the  teMKftrffe;  ^  ^  y^/^^..^,  H;- 

aiiiinori^w  fa.  pM.    TWm  «»  fw  f^m,^^^  ^h^^  v.  w.^w*, 
cakaltled  to  gBMme  Mi  to  cfctii*  |««l,  Ww  •«*» « W»  ^A.  X  < 
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periiaps  the  wlsdoin  of  the  old  common  law  is  no  where  more  con- 
0picuou8  than  in  totally  discountenancing  all  such  limitationt. 
1  Tmck,  Com.  312. 

Now  it  will  be  perceived  that  the  common  law  has  nerer  got 
further  than  to  extend  the  right  to  create  remainders  over  in  jMNn-. .. 
sonal  estate,  bi/  toriimg;  such  were  its  provisions  at  the  beginaiiig 
of  the  Revolution,  when  adopted  by  this  State.  The  inquiry,  theiip 
very  naturally  presents  itself,  by  what  authority  can  courts  take  it 
upon  themselves  to  dispense  with  this  torUing  ?  It  is  not  pretended 
that  there  is  any  fltatute  still  further  extending  the  common  law; 
and,  in  the  absence  of  such  legislation,  where  the  common  law 
■tops,  we  must  stop. 

And  public  policy  stands  decidedly  opposed  to  a  wider  depvtim 
fixMn  the  ancient  doctrine  of  the  law  as  to  these  limitations.  If 
even,  when  evidenced  .by  grant  or  vnllt  they  are  justly  obnoxiouB 
to  the  eloquent  strictures  of  Judge  Tucker,  what  shall  we  w^  by 
thmn  when  resting  only  in  parol  ?  Slaves  and  other  personal  psop- 
erty,  in  the  possession  of  one  person,  with  remainder  over  to  some 
half  dozen  others  in  succession,  to  any  number  of  lives  in  be- 
ing, and  twenty-one  years  and  the  period  of  gestation  after—- 
what  inextricable  confusion ;  what  a  rich  harvest  of  peijuryi 

The  case  of  Brwnmet  vs.  Barber,  2  Hill  S.  C.  R.  ^43,  fuUy  ma- 
tains  the  position  of  counsel  for  the  plaintiff  in  error,  to  wit :  that 
in  a  gift,  of  personal  property,  the  donor  may  verbally  create  a  lim- 
itation over  either  by  way  of  trust,  or  as  a  direct  gift:.  I  xegret  to 
add  as  I  must  do,  but  with  profound  respect,  personal  and  judiciail» 
tat  tibci  emincait  individual  who  delivered  the  opinion  of  the  Court  in 
that  easet  thait  the  decision  pro  tanto,  was  not  demanded  by  thp 
fiMStt  oCthe  case;  the  tr|ist  bet«g  sufficiently  mamfated  by  writing 
to  lake  the  case  out  of  the  statute,  had  real  estate  instead  of  slaves 
been  involved  in  the  suit.  And  the  receipts  in  this  Carolina  case 
differ  fixHn  ^e  letters  in  the  one  before  us,  in  this,  that  the  former 
plainly  andftilly  set  forth  the  terms  and  tenure  by  which  the  per- 
sons in  possession  took  and  held  the  property;  whereas  the  let- 
ters written  by  Watson  Shaw  furnish  no  such  evidence. 

Shall  it  be  answered  that  it  is  absurd  to  maintain  that  one  may 
convey  chattels  absolutely  by  parol,  or  create  a  trust  in  them,  and 
yet  to  hold  that  he  cannot  in  the  same  way  transfer  them  in  the 
life  of  another,  and  then  that  they  go  over  in  remainder  or  rever- 
sion t  The  reply  is,  that  such  undoubtedly  was  the  ancient  com* 
Jngn,  law.    For  at  "the  \erj  ^^fiodi  viV^tlxXnr^  held  that  there 
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could  be  no  remainder  in  chattels,  nevertheless  the  owner  was 
allowed  to  dispose  of  them  absolutely,  or  raise  a  trust  in  them  by 
fOfnA.  Thus  demonstrating  that  there  is  no  legal  incongruity  in 
Ate  twp.propesitions. 

I  trust  that  die  day  is  not  distant  when  the  titles  to  slaves  shall 
]MM8  only  by  writing.  The  more  that  jnito^  testimony  is  restricted, 
the  better,  whether  it  be  u6ed  to  create  or  destroy  rights.  I  al- 
ways involuntarily  tremble  for  the  rights  of  parties  where  they  are 
dependent  upon  the  unassisted  memoiy  of  witnesses.  In  Englaad 
fitmci^Mi^re  wills  are  entirely  abolished;  and  promises  to  take  cases 
out  of  the  plea  of  infancy  and  the  statute  of  limitations,  must  be  in 
vniting.  I  will  not  say  that  we  need  another  statute  for  the  pre- 
vention of  frauds  and  perjuries ;  or  widi  hard  Nottmghamf  that 
every  line  in  that  which  we  have,  is  worth  a  subsidy,  but  I  will  say, 
and  it  is  universally  felt  and  admitted,  that  further  legislative 
enactments  are  greatly  needed  in  this  State,  to  discourage  and 
totally  cut  off  the  great  temptation  and  fkciHty  of  defeating  jat(^ 
tice  by  or€U  tettinumy,     , 

It  only  remains,  in  conclusion,  to  subjoin,  that  we  concur  cordi- 
ally in  the  opinion  of  the  Supreme  Court  of  Appeals  in  Virginiay 
in  Fitzhugh  vs.  AndetBon  and  othertt  2  Hen.  ^  Munf.  302,  ^  that  no 
remainder  in  a  slave  can  be  created  by  any  vertwl  gift,  made  at 
the  time -of  the  delivery  to  the  first  takerJl/  And  thateonse^entlj 
the  aminigeiU  limitation  over  in  this  case,  upon  a  dubious  Mid  on- 
certain  pfrson,  namely,  the  children  of  Ann  Eliza  Shaw,  then  not 
in  esse,  ift4oid. 

It  is  not  necessary  that  we  should  decide  who  has  Ae  t^  to 
these  slaves ;  as  the  plaintifl^  trover  must  recover  upon  the  strengh 
of  her  own  title,  it  is  enough  to  declare,  as  we  do,  dwt  the  parm- 
mount  title  to  the  property  is  not  in  her. 

The  judgment  below  must  be  affirmed. 
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No.  46. — Trifpe  &  Slade,  and  Hudson  &  Thomas  and  ochoi^ 
plaintiffli  in  error  vt.  Uriah  Wabd,  administrafeor  of  William  J. 
Lowe  and  William  V.  McG^ehee  and  others,  defendants  in 


[1.]  In  cases  of  fraud  (with  tbe  exception  of  fraud  in  obtaining  a  will)  eomti 
and  courts  of  law  have  concurrent  jurisdiction,  and  the  court  which  fint  acqaifM 
jurisdiction  ia  entitled  to  retain  it. 

[3.]  Where  a  bill  was  filed  by  judgment  creditors  to  set  aside  a  conrpjraoce  as  Snaodii- 
lent,  it  was  hetd^  that  a  court  of  equity  had  jurisdiction,  notwithattinding  the  cwditBW 
mjghthaTe  sued  the  donee  as  executor  de  $on  tortf  after  the  death  of  the  donor. 

Bill  and  Demurrer,    From  Putnam  Superior  Court    Dittw*     ^ 
rer  sustained  and  bill  disnussed.    Judge  Merriwktbss  praodfa^- 
M&rch  Term,  1847. 

For  the  facts  of  the  case,  and  the  error  alleged,  see  the  opinioii 
of  the  Sjapreme  Court. 


Cone,  for  the  plaiotifis  in  error. 

Hill,  for  the  defendants  in  error. 

Judge  Cone,  for  the  plaintiffs,  made  the  following  points: 
First.  A  court  of  chancery  has  jurisdiction  to  assist  a  judgmenl 
creditor,  to  discover  and  reach  the  property  of  his  debtor  fiaudn- 
lently  conveyed  away,  afler  such  creditor  has  pursued  hiilremedies 
at  law  to  every  available  extent.  1  John.  Ch.  R.  296 ;  4  R,£^ ; 
3  Munf,  R.521',  1  Paige  R.  305;  1  Munroe  R.  106, 222;  1  Poms 
R.  525.  * 

Second.  Courts  of  equityhave  concurrent  jurisdiction  vnth  courts 
of  law  in  all  cases  of  fraud,  except  perhaps  in  the  single  case  of 
fraud  in  the  obtaining  of  a  will.  1  Story  Eq.  210,  287, 395,  405; 
2  AtkyWM  R.  172;  3  B.  167;  1  Vat.  R.  160;  2  Randolph  R. 
384. 

By  the  Court — Warner,  J.  delivering  the  opinion. 

This  was  a  bill  filed  in  the  Court  below,  by  the  creditois  of  Wil- 
liam J.  Lowe,  deceased,  against  Uriah  Ward,  his  administrator, 
and  William  V.  McGehee  et  al.  to  subject  certain  property  theiBin 
specified  to  the  paymeul  oi  \kciix  d^\&.  Ix^^i^axs  from  the  recogrd. 
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that  the  complainants  have  obtained  judgment  against  Lowe's  ad- 
ministrator for  their  respective  demands,  quamio  acdderwt^  and 
the  sheriff  has  returned  on  the  executions  issued  thereon,  ^  dq 
property  of  the  defendant."  That  subsequent  to  the  contracting  «|[ 
die  debts  due  the  complainants,  Lowe,  the  intestate,  executed  m 
dead  of  trust  to  said  McGehee  as  trustee  for  his  wife  Elizabetii, 
and  Anna  Frances,  child  of  said  William  J.  Lowe  and  his  wife 
Elizabeth,  by  which  deed  he  conveyed  all  his  visible  property,  with- 
out making  any  provision  whatever  for  the  payment  of  the  debts 
then  due  the  complainants ;  and  that,  at  the  time  of  the  executioD 
.of  9aid  deed  of  truat,'die  said  Wi^un  J.  Lewe  was  nearly  or  quite 
^  b  ft'  litiftte  of  insolvency.  It  is  am  charged,  that  said  deed  was 
.  /tdhiitery  and  without  any  valuable  consideration  moving  from  the 
aaid  McGehee,  or  from  any  one  else,  to  the  said  Lowe,  and  was 
executed  for  the  purpose  of  defrauding  hb  creditors.  The  com- 
piainants  pray  that  McGehee  may  be  decreed  to  pay  their  debts 
out  of  the  property  so  conveyed  to  him  in  trust  as  aforesaid. 

The  defendants  filed  a  demurrer  to  the  complainants'  bill,  od 
the  ground  that  they  had  an  ample  and  complete  remedy  at  lam^. 

There  was  another  ground  of  demurrer  mentioned  in  tiie  record^ 
but  it  was  not  urged  before  this  Court. 

The  Court  below,  on  hearing  the  demurrer,  sustained  it,  and 
dismissed  the  eomplainants'  bill,  on  the  g^round  that  they  had  a  full, 
complete,  and  adequate  remedy  at  law,  inasmuch  as  William  V. 
McGehee  was  liable  to  them  as  executor  de  wn  to«|Lof  the  estate  o£ 
William  j/tiowe;  to  which  decision  of  the  Court  ue  complainants 
excepted,  aijl  now  assign  the  same  for  error  io  this  Court. 

Taking  the  charges  in  the  bill  to  be  true,  as  the  demurrer  [1.] 
admits,  the  conveyance  executed  by  Lowe  to  McG«hee  was  frauda- 
lept  as  against  existing  creditors,  and  we  concur  in  opinion  with 
the  Court  below,  that  McGehee  might  have  been  sued  as  an 
executor  de  son  tort.  But  upon  what  principle  would  the  creditois 
have  been  entitled  to  judgment  against  McGrehee  as  executor  de  eom 
tort  of  William  J.  Lowe,  deceased  ?  Clearly  upon  the  ground  tiiat 
the  conveyance  of  the  property  was  a  fraud  on  the  rights  of  the 
existing  creditors  of  Lowe.  In  all  cases  of  fraud  (with  the  excep- 
tion of  fraud  in  obtaining  a  will)  courts  of  law  and  courts  of  equity 
have  concurrent  jurisdiction.  1  Story  Eq,  195^  sec.  184;  Bocoi^yb. 
Bronson,  7  M^.  Ch.R.201;  WhiU  vs.  Jones,  i  CaU.R.263; 

gery  vs.  AUomey  General,  2  Harris  ^  John.  R.  4B7.    Mr.  Ju 

Story  states  the  role  to  be,  '*that,  with  the  excA^^cmol  m^S^ir^ 
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above  stated,  courts  of  equity  may  be  said  to  possess  a  generaly  and 
perhaps  a  universal  concurrent  jurisdiction  with  courts  of  law,  in 
cases  of  fraud  cognisable  in  tlie  latter ;  and  exclusive  jurisdictioa 
in  cases  of  fraud  beyond  tlie  reach  of  the  courts  of  law/*  In  Baoon 
'9$.  Bronson,  Chancellor  Kent,  after  quoting  the  remaika  of  LotJI 
Eldon,  in  Evans  vs.  Bicknell,  on  the  subject  of  the  concmrent  jvriik 
diction  of  the  two  courts,  says:  "There  is  no  dispute  about  tint 
doctrine.  It  is  a  principle  of  universal  law.  Fraud  and  damage 
coupled  together^  will  entitle  the  injured  party  to  leKef  in  any  comi 
of  justice." 

[2.]  The  courts  of  law  and^^gouity  then  htfring  40onnfMit  j|i> 
risdiction  in  cases  of  fraud,  anffthe  court  of  equity  hamg 
acquired  jurisdiction  of  the  cause  now  before  us,  was  in  our  ^  ^  ^, 
ment  entitled  to  retain  it,  notwithstanding  the  complainants  nugiA  '* ' 
have  obtained  judgments  against  the  defendant  as  extaUar  ie  mm 
tori,  in  a  court  of  law.  Indeed  we  are  of  the  opinion  that  couti  of 
equity  are  better  adapted  to  grant  the  relief  sought  by  the  Complafai* 
ants  in  the  case  made,  than  a  court  of  law,  exercinng  as  they  do  a 
more  comprehensive  jurisdiction  for  the  protection  of  the  riglHi  of 
aQ  the  parties  who  are  interested  in  the  subject  matter  of  litiga- 
tion. Maintaining  the  jurisdiction  of  the  court  of  equity  in  Am 
case  will  prevent  another  suit,  and  it  is  the  policy  of  die  law  and 
should  be  the  policy  of  the  administrators  of  it,  to  avoid  amateiplie- 
ity  of  suits,  v^enever  it  can  be  done  without  violating  eataUiabod 
principles.  "  When  a  court  of  law  and  a  couit  of  eanity  liave 
concurrent  jurisdiction  of  the  matter  in  dispute,  the  eSaxt  iMdk 
takes  jurisdiction  settles  the  matter  conclusively.''  tktm^Mom  Hk 
HiU,  3  Yerger't  R.  167 ;  FUmmoy's  ExWa.  vs.  Hdleomh,  2  Mwh 
ford! 9  R.  35. 

From  the  view  we  have  taken  of  this  case,  we  are  of  the  opin- 
ion that  the  Court  below  erred  in  its  judgment  in  sustaining  die  de- 
murrer and  dismissing  the  complainants'  bill.  Let  the  judgment  of 
tlie  Couxt  below  be  reversed  and  the  cause  reinstated. 
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Eldmoiulson  and  wile  «#.  Dyson. 

No.  47. — ^Wm.  L.  Edmondson  and  wife,  plaintiffs  in  error  vi,  John 

H.  Dyson,  defendant  in  error. 

p.]  If  an  estate  b  bequeathed  to  A  in  trust  for  B,  during  his  life,  with  power  of  op- 
pomtmaU  in  B  of  the  fen  by  will,  and  in  the  event  of  B  dying  intestate,  renuunder  in 
fee  to  the  heirs  at  law  of  B ;  held  that  B  having  died  without  exercising  the  power,  it 
»  void,  and  the  limitations  over  takeefibct  as  though  there  was  no  such  power  in  the 
will. 

[3.]  The  rule  in  Shel]ey*t  eaae  applies  only  where  the  estate  to  the  ancestor  and  to  the 
heirs  isof  the  same  kind ;  it  appliaa  to  legal  ettatet  and  to  imtts  exeemied,  but  not 
m  lr«lA|-f||fM«itrf  li^ijll*  k  is  the  intentwiL  of  the  tesutor  that  it  shall  not  apf  ly ; 
k  applfatla  penioiial  lU  well  as  real  pjfgfShj,  Where  the  testator  leaves  8ome<. 
tttf  10  be  done  by  Ae  tmstee,  at  to  eoiMwjf,  it  is  an  executory  trust. 

>)  HFken  property  is  bequeathed  to  A  in  trust  for  the  use  of  B,  during  his  natural 
Uk,  wkfa  instructions  to  the  tmstee  to  convey  to  whomsoever  he  shall  by  will  tip* 
fMBt;  and  if  he  dies  inteetate,  then  to  convey  the  property  to  the  heirs  at  law  of  B 
abeolate^,  and  B  dies  intestate ;  held  that  this  is  an  executory  trust,  to  which  thQ 
rule  fai  Shelley's  case  does  not  apply ;  and  that  the  heirs  at  law  of  B  take  as  por^ 
chasers,  and  not  as  heirs  in  course  of  administration.  • 

This  was  a  bill  in  equity  brought  by  the  plaintiffs  in  error  as 
complamaiits  ag^nst  the  defendant  in  Wilkes  Superior  Court 
J«dge  Satrk  presiding.  At  February  Term,  1847,  the  defendant 
deauured  to  the  bill,  and  his  demurrer  was  siistained. 

The  case  made  by  the  bill,  and  the  grounds  of  error  in  the  do- 
Miim  of  tbs  Court  below  sustaining  the  demurrti^  are  set  forth  in 
the  opinion  delivered  by  the  Supreme  Court,  to  which  the  readar 
it  iofeiFed. 

4 

Wm.  Dovohestt  and  Thos.  R.  R.  Cobb,  for  the  pldiitiA. 
Fluuicn  H.  Core  and  Robert  Toombs,  for  the  defendaitt 

Mr.  Cobb  for  plainti£&,  urged  and  relied  on  the  following  points 
and  authorities : — 

First  As  to  the  personalty. 

The  rule  in  Shelley's  case  applies  only  to  realty.    Hargrave^i  f^' 
Law  TraeU,  552. 

If  it  did  apply  to  personalty,  the  Statute  of  Uses  does  not^  tod 
die  trust  as  to  the  personalty  is  necessarily  executory.  &Uey 
Dig.  163. 

If  the  nde  in  Shelley's  case  does  BOit  a^p^^iSbittCL  ^kMbxroMto^^im      ' 
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oyer  in  the  personalty  is  not  too  remote,  and  the  heirs  take  as  pur- 
chasers. 2  Kent  Cam.  285;  5  Johti.  Ch.  R.  334;  1  Bay  R.  87; 
6  Munf.  R.  455,  174;  6  Peters  il.  78;  3  Bihb  R.  39;  1  CnU  R. 
338 ;  SIh.60;  Gilmer  R.  194;  Hargrave  Law  Tracts,  504,  505; 
17  Sergt.  4-  Ratde  R  293 ;  3  Des.  R.  258;  4  lb.  330 ;  1  BoOcy 
Eq.  R.  48 ;  2  Bro.  C.  C.  570;  Ambler  R.  562. 

The  case  of  Home  vs.  LyeUe,  4  Har.  ^  John.  R.  431,  b  not  law. 
The  decision  is  not  of  the  Court  of  Appeals,  and  is  virtually  over- 
ruled in  Doihiell  vs.  DashieU,  2  Har.  ^  GiU  R.  127. 

Second.  As  to  the  realty. 

Does  a  use  created  by  will*  jpder  the  Statute  38.  MdL  VUL 
become  executed  by  the  Statute  !27  Hen.  VIII.  passed  five  yam 
previous  t  15  PeUrsdarff'  Abr.  171,  noU;  Schley  Dig.  189,  im^ 
256. 

The  trust  in  Dyson  to  convey  to  the  remaindermen  is  purely 
exeaUary^  and  the  rule  in  Shelley's  case  cannot  apply.  Pomtt  cm 
Devii^,  285,  286  ;  2Jarman  an  Wills,  253,  et.  seq.;  Hill  on  IVvf- 
tees,  333;  6  Cruise  Dig.  337,  344;  7  Bacon,  Abr.  161,  174,  175 
lB^.C.C.15\2SaMnd.n,notell',  7  Termi2..652;  1  Fey.  12.142 
2  T(TffiA.444;  7  Ves,  R.  201,322;  9 /Z^.  524,  525 ;  Amb.R9% 
4  TaMnLR.772;  i  Adol  ^  JBZZm,  582,  f 31  Bng.  C.  L.J ;  1 
4- Ore*. 336,  {SEng.  C.L.J;  1  McCW<i  Ch.  R.  239j'240;  8 
^Adol.  R.  564,  (22  Eng.  C.  L.J  ;  18  Ves.  R.  395 ;  11  EasL  R  458. 

f 

Messrs.  CoNm^'&  Toombs  for  defendant,  made  the  following 
points: 

First  The  legal  estate  in  the  property  devised  by  the  wiH  of 
Mrs.  Rakestraw,  to  the  defendant  in  eiTor  at  trustee  for  Grainbam 
L.  Rakestraw,  vested  in  said  Rakestraw.  2  Jar.  an  WiUsi  197; 
11  East.  R.  396  ;  1  Bro.  Ch.  C.  64 ;  1  Burrows  R.  228 ;  2  DawL  4> 
Ryl  £.  36;  6  Taunton  R.  312;  9  Adol.  Sf  ElUs  R.  ^80;  1  Bn. 
Ch.C.  67;  Sugden  an  Vend,  and  Pur.  311,  312,  314,  319  ;  1  EasL 
B.36;  12  lb.  445;  4  Taunt.  R.  4.72;  1  Eq.  Cases  Abr.  3SA. 

Second.  The  said  devises  and  bequests  fall  within  the  ruliB  in 
Shelley's  case,  and  vest  a  fee  simple  in  the  real  estate,  and  an  ab- 
solute property  in  the  personal  estate  in  Gainham  L.  Rakestraw. 
2  Jar.on  Wills,  290 ;  4  Kent's  Com.  206;  Feame  on  Con. Rem. 25; 
Prestonon  Estates,  311;  1  Kelly's  R.  97. 

Third.  The  rule  in  Shelley's  case  will  attach,  notwithstanding  the 
interposition  of  a  power  or  other  estate  between  the  estate  for  life 
and  the  limitatiioii  to  t^Q\i€i\i«.   ^  Stro.  K  \VSL^\  Dov^.  £.  337 ; 
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Amhler  R.  344;  5  Bam.  Sf  Aid.  R.  510 ;  2  Levinz  R.5S;  1  Vm- 
Irif  £.225 ;  3  Pr.  WiUianu  R.  471 ;  5  Dumfard  if  East.  JR.  299; 
3  Eoit.  R.  548 ;  19  Ves.  R.  170 ;  8  Fm.  il^.  262. 

Fourth.  Where  a  power  is  interposed  between  the  estate  for 
Hfe  and  the  limitation  to  the  heirs,  and  such  power  is  not  executed, 
the  rule  in  Shelley's  case  applies.  Sugden  on  Pmoers,  148  ;  1  Fer. 
R.  174 ;  Feame,  290,  299 ;  4  Term  JR.  39 ;  4  Kent's  Cam.  318 ; 
7  Term  R.  478;  5  Ves.  478;  2  Bro.  Ch.  C.  588;  4  Ves.  R.  636, 
637, 771 ;  7  lb.  683 ;  10  Ih.  265;  1  BaU  if  BeaUy  R.  53. 

Fifth.  Equitable  estates  are  subject  to  the  rule  in  Shelley's  case 
in  the  Mme  manner  as  legal  estates.  2  Jar.on  Wills,  253;  2  Ver- 
nm  R  670;  1  Pr.  Wms.  R.  142;  1  Jacob  if  Walker  R.  659;  1 
Bro.  Ck.  a  206  ;  1  Pr.  Wms.  R.  35,  108 ;  26  Wend.R.  9. 

flixth.  Where  persooal  estate  is  bequeathed  to  a  person  for  life 
wkh  remainder  to  his  lieirs,  either  general  or  special,  the  ancertor 
takes  the  whole  estate,  and  the  remainders  are  void.  3  Men»ak 
R.  176;  1  Pr.  Wms.  R.  142,  290;  1  Ves.  Sr.  /L  194;  1  ThmR. 
696;  19  Fef.il. 78;  3  Pr.  Wms.  R.32;  2  Brown's  Ch.  C.  578;  1 
BMtrBeatiyR.1;  2  VemonR.325;  4  Harr.  if  John.  R.  ^91 ;  4 
Ken^s  Con^  221,  228',  Jeremy's  Eq.  163. 

Serenth.  The  trust  to  the  defendant  in  error  is  tiot  eK^eattnf, 
Imt  executed.  2  Jar.  am  Wills  253 ;  2  Stores  Eq.  Zl^  316 ;  1 
Fonb.  Eq.  e.  6,  see.  8,  note /  Feame  90 ;  Pr.  Wms.  32;  H  Th&mas* 
CokB,699',  Atherlyon  Marriage SettlemenU,  93,  105 ;.  Jacob  ^Wtd- 
ker  R.  659,  671 ;  7  Ves.  R.  201 ;  1  Sppers  Eq.  R.  366;  2  Bfadfc- 
oiom  Com.  268;  HUlon  Trustees,  328. 

Eighdi^  Wh^re  property  is  conveyed  in  trust  for  a  penoii  hav-r 
lug  a  legal  capacity  to  dispose  of  property,  such  person' beoooiiss 
dM  absolute  owner  of  the  property.  2  Russ.  4r  Myhe  R.  197, 210; 
18  Fei;IL 429;  1  Jaeoh  R.  603 ;  4  Simons  R.  181 ;  2-MerHHde  Jt 
482;  1  D^.>  JBo^.  £^.  A. 480. 

Ninth.  G.  L.  Rakestraw  by  the  last  clause  of  the  will  of  his  wife, 
took  an  absolute  estate  in  the  property,  under  the  general  power 
to  dispose  of  it  for  his  own  benefit  by  deed. 

By  the  CWt  — -  Nisbbt,  J.  delivering  the  opinion. 

The  complainants,  ^¥illiam  L.  Edmondson  and  wife,  fiM 
UIl  in  the  Court  below,  setting  forth,  among  other  do 
lowing  fects : 

Mrs.  Aim  S.  Rakeslraw,  the  fiiit  Wife  ot  QwiBMB^ 
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by  her  last  will  and  testament,  devised  and  bequeathed  to  the  de- 
fendant, John  H.  Dyson,  the  whole  of  her  estate,  both  real  and  pei^ 
sonal,  in  trust,  for  the  sole  and  exclusive  use  of  her  husband.  Gam* 
ham  L.  Rakestraw,  during  his  natMral  lift ;  and  directed  that,  at  his 
death  the  trustee  should  convey  the  property  so  bequeathed  in 
trust,  to  inch  person  ahsolutdy  as  the  said  Gainham  L,  JUndd  by  w8l 
appoint;  and  if  the  said  Gainham  L.  should  die  intestate,  theD  she 
directed  the  trustee  to  convey  the  wame  to  the  heir  or  heirs  ai  Imo  ^ 
said  Gainham  L.  absolutely.  By  the  next  clause  in  the  will  tbd 
testatrix  directs  and  authorizes  the  trustee,  by  and  with  the  oon* 
■ent  of  her  husband,  said  Gainham  L.  to  sell  and  convey  all  or  any 
portum  of  said  property,  at  such  time  and  on  such  tenne  as  faenqf 
think  beat,  and  siao  to  invest  the  proceeds  thereof  in  suck 
at  he  may  think  most  to  the  intei-est  of  thefaid  G^nham  L^  be 
having  the  consent  of  him  (said  Grainham  L.)  thereta  GMnhaaii 
L.  aorvived  the  festatrix  many  years,  and  died  intestate^  leairing  a 
widow  (having  married  the  second  time)  and  one  child,  who  istar* 
auuTied  vrith  the  complainant  Edmondson.  William  L.  EdmoBd^ 
aoa  and  wife  claim  one-half  the  property  thus  bequeathed,  aaheiia 
at  law  of  Gainham  L.  Rakestraw  and  as  devisees  and  legatees  ondar 
MlB.  Rakestraw's  will.  They  clainKas  purchasers,  and  pr^  that 
Ae  ene-half  of  the  estate  be  conveyed  to  them  by  the  traatee.  To 
tibia  biU  the  defendant  demurred,  contending  that  Gkunbaa  h, 
RakeiCraw  took  a  fee  in  the  realty,  and  an  absolute  property  in  Iha 
personalty,  under  the  will  of  Mrs.  Rakestraw,  and  that  the 
plainants  are  not  entitled  as  purchasers,  butenly  as  heiraie 
of  adasinifltration*  The  Court  below  detenained  in  ftvonr  of  die 
dearaner,  ruling  that  the  complamants  could  not  take  aa  pare  has 
evs  oadar  Mrs.  Rakestraw's  will,  but  were  entitled  onlytotbrir 
distributive  share  as  heirs,  in  regular  course  of  administratioii.  Te 
the  decision  of  Judge  Sayre  the  complainants  excepted,  and  tbw 
"pB  have  the  question  made  before  this  Court.  The  queationa  grow 
out  ef  the  will  of  Mrs.  Rakestraw  2  they  involve  the  applicadoa  or 
not  to  that  instrument  of  the  celebrated  rule  of  property,  known  to 
the  profession  as  the  rule  in  Shelley's  Case,  and  the  intricate  and 
greatly  vexed  inquiry,  vfhat  is  an  executory  in  contradistinctum  to  aa 
executed  trust? 

These  inquiries  are  among,  if  not  the  most  abstruse,  ampticaUi^ 
ami  least  understood,  of  all  that  belong  to  a  science  abounding  ia 
aubtle  distincdouB.    The  most  briUiant  genius,  the  most  profinmd 

iovaiag^  and  the  mos^  p«)ti<dia  «xk^  c^\)^\)L<(SQA\3ebQ^         been  ftr 
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centuries  applied  to  their  elucidation,  with  no  very  decidedly  satii- 
&ctoTy  result  Much  has  been  done  to  make  the  doctrine  of  descents 
generally,  and  of  remainders  in  particular,  easy  and  intelligible ; 
to  simplify  them,  however,  is  an  impossibility,  they  must,  in  the 
very  nature  of  things,  be  always  intricate  and  involved.  The  ap- 
plication to  these  subjects  of  recognued  rules  even  is  difficult. 
Oeneralizadon  and  ancdysis,  so  potent  in  relief  against  complexity 
as  to  these  doctrines,  have,  to  a  great  extent,  failed  in  their  power 
of  elucidation.  What  learning  and  labour  could  do,  has  unquestioD^ 
ably  been  done,  by  such  men  as  Feame,  Hargrave,  Preston,  But- 
ler, Smith  and  Rent,  and  yet  the  doctrine  of  remainders,  and  its 
oognate  titles,  is  still,  to  the  ordinary  professional  inquiier,  tmj 
much  a  mace,  "  a  mighty  maze,  and  all  vrithout  a  plan."  Happy  is 
diat  tribunal,  charged  ifith  its  administration,  which  can  briag  a 
case  made  before  it  to  the  test  of  some  one  or  more  clear  and 
tangible  rules.  Whilst  I  undertake  no  review  of  many  leading 
doctrines  springing  directly  or  indirectly  out  of  this  cause,  andl 
mooted  vrith  great  ability  by  counsel  at  this  bar,  feeling  neither 
willingness  nor  ability  to  glean  in  fields  trod  by  the  master  reapem 
of  four  centuries,  I  cong^tulate  myself,  that  when  stripped  of 
adjunct  difficulties,  the  inquiry  here  may  be  so  narrowed  as  to 
become  comparatively  easy.  The  case  may  be  brought  to  a  teal 
which  is  direct  at  least. 

Tke- first  thing  we  propose  to  do  is,  to  dispose  of  the  Kower  fL) 
of  appointment  in  Gainham  L.  Rakestraw,  under  this  wilL  The 
testatrix  directed  the  trtastee  to  convey  the  property  to  whomsoever 
he,  Gainham  L.  might  by  will  appoint  He  died  intestate,  and  ef 
eourse  without  having  exercised  the  power.  The  power  tberetbvo 
&]]s  to  the  grround,  or  rather  it  is  as  though  it  had  never  been,  ai 
as  a  void  power.  He  had  the  ability,  during  life,  to  defeat  die  re« 
maind<ir  to  his  heirs  at  law,  by  appointing  the  fee  to  be  conveyed  tD 
others.  Not  having  done  so,  the  property  takes  just  that  directi^ 
which  the  testatrix,  anticipating  sudi  a  contingency,  vrilled  it  to 
take.  By  the  provisions  then,  of  the  will  itself,  upon  the  deadl  of 
Gainham  L.  Rakestraw  intestate,  the  power  of  appointment  be- 
came a  nullity,  for  the  will  further  directs  the  trustee,  upon  his 
death  intestate,  to  convey  the  property  absolutely  to  his  heirs  at 
law. 

If^  according  to  the  argument  of  counsel  for  the  defendant  in  er» 
ror,  Gainham  L.  Rakestraw  took  a  fee  in  this  property  under  ^ktk 
willt  the  power  could  not  afiect  that  &e\  Cor  tk^AX^j^ASft^^^MiXfi 
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vise  of  an  estate  geoerally,  or  indefinitely,  with  a  power  of  dispom- 
tion  over  it,  carries  a  fee.  Upon  their  argnment,  at  all  eTents 
he  gets  a  fee.  But,  if  the  true  construction  of  this  will  is  that  pot 
npon  it  by.  the  plaintiffs'  counsel,  to  wit,  that  Rakestraw  took  only  a 
life  estate,  and  that  the  heirs  at  law  took  the  fee  simple  in  remaiiH 
der  as  purchasers,  then  the  power  could  not  affect  the  estate  of 
eiliier  Rakestraw  or  the  heirs ;  because  the  rule  of  law  again  ifl^ 
when  an  estate  is  given  for  life  only,  the  devisee  takes  only  an-ea- 
tate  for  life,  though  a  power  of  disposition,  or  to  appoint  the  fee  by 
deed  or  will,  be  annexed.  4  Kent  318.  As  we  believe  that  Rake- 
straw acquired  a  life  estate  and  no  more,  under  his  wife's  win,  we 
tliink  the  last  rule  stated  controls  this  power,  if  no  other  view  takon 
Vrai  aufficient.  We,  therefore,  abstract  it  for  die  fntare  wholly 
ftom  the  will,  except  in  so  far  as  the  clause  in  relation  to  it  may 
bo  need  as  an  i$tdicium  of  intention. 

Widiout  the  clause  abstracted,  how  does  this  will  read  t  As 61* 
kyws,  to  wit : 

''•Item  2.  I  will  and  bequeath  the  whole  of  my  estate,  ofe/werj 
nature,  both  real  and  personal,  which  I  may  own,  pocfeess,  or  bfr 
entitled  to  at  my  death,  to  my  friend  John  H.  Dyson,  in  trost,  fer 
tibe  sole  and  exclusive  use  of  my  beloved  husband,  Gainhaa  L. 
Rakestraw,  during  his  Ymtural  life.  And  it  is  further  my  will  and 
desire,  that  if  the  said  Grainham  L.  Rakestraw  should  die  intestatn^ 
that  my  Said  trustee  shall  convey  bJI  the  property  herein  pamad  to 
the  heiror  heirs  at  law  of  the  saidGainham  L.  absolutely* 

**  Item  3.*  It  is  further  my  will  and  desire,  that  my  said  friend  and 
trustee,  John  H.  Dyson,  shall  have  the  power,  and  I  hereby  aatko- 
riae  him,  by  and  with  the  consent  of  my  said  husband,  Gaiirfiam 
L.  Rakestraw,  to  sell  and  convey  all  or  any  portion  of  the  property 
herein  conveyed  to  him,  at  such  time  and  on  such  terms  as  he  may 
think  best,  and  also  to  invest  the  proceeds  thereof  in  such  manner 
as  he  may  think  most  to  the  interest  of  the  said  Gainham  L.hefint 
having  the  consent  of  the  said  Gainham  L.  thereto." 

^This  is  the  will,  with  a  slight  verbal  modification^ of  the  second 
item,  to  accommodate  it  to  the  witlidrawal  of  the  appointment 
ciauso* 

[2.]  In  the  construction  of  wills,  the  great  cardinal  rule  is,  that 

the  intention  of  the  testator  shall  govern,  provided  it  be  not  unlaw- 

ful,  or  inconsistent  with  the  rules  of  law.    And  the  intention  is  to 

be  collected  from  the  whole  will.     The  control  which  the  rules  of 

iair  exert  over  the  \nlenUoi\«  V&  xm^o^xo^  \a  ^^^^l^  to  the  natuer 
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of  tlie  estate,  and  not  alone  to'the  construction  of  words.  The  in* 
tention  cannot  prevail  against  the  rule  which  prohibits  the  entailing 
estates,  for  example.  If  it  could  prevail  against  the  rules  of  law» 
then  every  man's  will  would  be  a  law,  and  the  metes  and  bounds 
of  property  would  be  subject  to  perpetual  disturbances.  4  KeiU^ 
534,535;  3  Peters,  346;  2  Atkins  R.  580;  2  DaUas,  244;  10  GiU.  if 
Johns.  27  ;  1  Feame  Con.  Rem.  185, 186, 187.  On  the  other  hand,  the 
right  of  fi:«e  disposition  of  property  is  deemed  one  of  the  most  sa* 
cred  appertainiDg  to  the  citizen ;  one  which  the  courts  will  guard 
widi  ceaseless  vigilance. 

To  this  end,  technical  rules  of  law  are  not  to  be  applied  to  wilb 
with  iron  rigidity,  wholly  irrespective  of  the  intention  of  the  tes- 
tator. «  The  cases  (says  Mr.  Feame,)  as  well  as  principles,  teU  us 
the  controlling  rule  of  construction  in  wills,  is,  the  intention  clearly 
expressed  or  implied;  to  contradict  this  would  indeed  be  a  mock* 
ery,  a  denial  of  the  import  of  the  word  tciU.''  Again,  this  singu** 
larly  able  writer  in  commenting  upon  the  application  of  the  rule 
in  Shelley's  case  to  devises,  remarks,  "the  application  of  the  role 
is  confesse^y  subjected  to  the  result  of  an  inquiry  to  be  decided 
by  the  ordinary  rules  for  the  interpretation  of  wills ;  this  is  in  fact 
a  resort  in  the  Jirst  instance  to  the  discoverable  intent  of  the  testator, 
fMchis^the  leading  principle  of  such  interpretation.*'  1  Feame  Con, 
Rem.  185,  190. 

Anterior  then  to  the  application  of  any  rule  of  law  to  this  will ; 
Miterior  to  the  inquiry,  whether  accordingno  the  will  and  the  law 
the  complainants  take  as  purchasers  or  by  inheritance;  anterior 
to  the  inquiry  whether  the  intention  of  the  testatrix  in  the  will  be^'« 
fore  us  contravenes  any  provision  or  rule  of  law,  our  business  is  to 
collect  and  fix  that  intention. 

The  contingency,  to  wit,  of  Gainham  L.  Rakestraw's  dying  uites^ 
tate,  which  was  provided  for  by  the  testatrix,  having  happened, 
what  is  the  nature  of  the  estate  conveyed  to  him,  and  what  to  the 
persons  in  remainder,  or  what  was  the  intention  of  the  testatrix 
touching  the  nature  of  these  estates  1  We  think  that  she  intended 
to  tie  up  the  legal  estate  in  the  hands  of  her  trustee;  Jirst,  for 
the  purpose  of  protecting  the  use  of  the  estate  to  her  husband 
during  his  natural  life,  and  second  for  the  purpose  of  conveying  tlie 
whole  estate  absolutely  to  his  heirs  at  law  at  his  death ;  that  diei 
trust  should  then  cease,  and  the  heiis  at  law  of  Rakestraw  sbodi 
become  a  new  root  of  inheritance  fixmi  which  the  proQents^^L" 
by  them  aS^iad  or  bequeathed,  tbould  deMeD&m  TQ^gfeMs  ^0m 
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of  administration.  The  object  of  her  bounty  was  primaii]/  and 
mainly  her  husband ;  her  intention  was  to  secure  the  enjoymeDl 
of  the  property  to  him  during  his  life,  against  his  crediton,  aad 
eTen  against  himself;  she  did  not  intend  that  he  should  have  the 
power  of  aliening  it  Such  motives  are  common  and  natnraL  If 
she  intended  to  vest  a  fee  in  him,  why  deposit  the  legal  estate  in  a 
trustee  %  why  not  devise  it  to  him  at  once  1  her  beneTolmee 
to  him  is  manifest  in  the  power  she  gave  him  to  dispoee  of  it  by 
will)  and  only  by  will ;  her  affectionate  regard  for  him  is  expwMi 
ed  in  the  provision  she  makes,  not  for  her  own  heirs  or  kindie^ 
bat  for  his  heirs.  The  power  of  appointment  does  not,  as  we  hue 
seen,  enlarge  his  life  estate  into  a  fee — this  is  the  judgment  of  Ae 
law — it  was  not  her  will  that  it  should.  At  his  deadi  inteatale^ 
ifae  legal  estate  is  still  outstanding  in  the  hands  of  the  trustee ;  ain 
intended  it  so  to  be,  as  is  inferable  from  the  fact  that  she  does  not 
devise  the  estate  direeUy  to  his  heirs  at  law  but  instructs  the 
tees  to  convey  it  to  them.  The  limitations  are  perfect  it  ii 
there  is  no  doubt  about  the  ncUure  of  the  estate  bequeathed  to  hi§ 
heirs  at  law ;  yet  something  is  necessary  for  the  trustee  to  do,  to 
wit;  convey,  before  he  is  absolved  of  the  trust  and  they  can  be  let 
in  to  the  complete  enjoyment  of  it.  Before  they  are  admitted  to 
the  full  fruition  of  her  bounty,  either  the  trustee  must  convey,  or  a 
decree  in  chancery  must  devest  the  legal  estate.  A  contraiy  cqb- 
stvuction  cannot  be  derived  from  the  power  with  which  she  clodMS 
the  trustee  to  sell  the  property  with  Ma  consent,  and  re-inveet  it  6r 
his  use.  His  consent  restrains  and  limits  the  power  of  the  trwtee 
,to  sell,  but  does  not  constrain  him  to  sell  at  his  requirement'  to 
sell  or  not,  Rakestraw's  consent  being  had,  is  still  discretionary 
with  him ;  this  discretion  was  necessary  to  the  .perfect  enjoyment 
of  the  estate  during  his  life,  and  to  this  end  it  was  doubtless  gsfen. 
If  there  had  been  a  sale  and  investment,  that  would  not  have 
altered  the  nature  of  the  estate  in  the  remaindermen ;  that  would 
not  have  enlarged  his  estate;  the  limit||fions  over  would  ttill 
have  attached  upon  any  and  all  changes  in  the  character  of  the 
property  which  might  have  occurred.  We  think  that  the  tMla- 
trix  did  not  intend  to  control  the  descent  of  the  property  fnidier 
than  to  the  heirs  of  her  husband ;  she  could  not  have  contempla- 
ted a  s perpetuity,  for  she  instructs  her  trustee  to  convey  irfge- 
hUdy  to  a  class  of  persons,  which  from  legal  necessity  must  be  ib 
esse  at  the  dme  of  her  husband's  death — persons  ascertained  \n 
the  law.    And  when  the  propeity  is  conveyed,  the  trust  is 
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ted,  die  limitations  are  perfected,  and  the  estate  is  in  their  hands 
liable  to  alienation  by  deed,  to  testamentary  disposition,  and  to 
diffusion  and  descent  in  ordinary  course  of  inheritance.  Such  we 
tliink  was -the  intention  of  the  testatrix,  as  derived  from  the  &ce  of 
the  win.  Does  this  intention  conflict  with  any  known  rule  of  law 
of  force  in  this  Sta^  1  Can  the  heirs  at  law  take  this  estate  as 
purchasers,  according  to  this  intention  under  the  laws  of  Georgia  t 
To  this  inquiry  we  now  address  ourselves. 

There  is  no  statute  law  in  this  State  which  will  prevent  the  in- 
tention  of  Mrs.  Rakestraw  from  going  into  effect  A  good  deal 
was  said  in  the  argument  about  the  application  to  this  will,  of  the 
SiaiMU  of  Uses,  We  do  not  think  it  applies.  The  Statute 
27  Henry  VIII,  see  Schhy  Dig.  163,  commonly  called  the  StaMe 
rf  Uses^  transferred  the  uses  into  possesslbn,  by  turning  the  interest 
of  the  eestm  que  use  into  a  legal  estate,  and  annihilating  die  inter- 
mediate estate  of  the  feoffee.  So  that  if  k  feoffment  was  made  to  A 
and  hii  beurs,  to  the  use  of  6  and  his  heirs,  6,  the  cestui  que  mtf 
became  seised  of  the  legal  estate  by  force  of  the  statute.  The  legal 
estate,  so  soon  as  it  passed  to  A,  was  immediately  drawn  out  of 
him  and  transferred  to  B,  and  the  use  and  the  land  became  con- 
Terdble  terms.  4  Kent,  293,  294.  It  is  to  be  remarked,  that  ua- 
det  the  constructions  given  to  this  statute  in  England,  the  ce^ui 
que  use  takes  the  legal  estate,  according  to  the  quality,  manner  and 
Jwrm,  which  he  had  in  the  use.  If  in  this  case  the  bequest  had 
been  to  Joho  H.  Dyson  and  his  heirs,  in  trust  for  the  use  of  Rake- 
ftimw  and  his  heirs,  the  statute  would  unite  in  him  the  possosiion 
or  use,  and  the  legal  estate.  There  is,  however,  in  this  will  mjk' 
imre  use  provided,  and  in  such  cases  the  law  of  executory  deviiea 
nay  obtain.  In  odier  words,  if  this  be  an  executory  trust,  eqinty 
win,  notwithstanding  the  statute,  carry  into  effect  the  intendon  c£ 
the  testatrix. 

It  is  contended  with  much  learning  and  eloquence,  that  tUs  wiB 
contravenes  the  rule  of  die  British  common  law,  known  as  the  rule 
in  Skdley's  Case.  Or,  to  state  the  proposition  most  &vourably  to  the 
defendant  in  error,  it  is  claimed  that  according  to  that  rule,  Rake- 
straw under  this  will,  took  a  fee  in  the  real  estate,  and  an  absolute 
property  in  the  personalty.  Or  again,  if  the  intention  in  this  case 
was  diat  the  heirs  at  law  should  take  the  ultimate  fee  as  puiwhas- 
ers,lliat  intention  is  against  the  law  as  settled  in  Shelley's  ease,  and 
cannot  be  carried  into  effect    Themleof  law  refbrredtoisfeoogw 
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niaed  l^y  the  Court  as  of  force  in  thb  State,  it  being  a  role  of  tbe 
oommon  law,  as  we  adopted  it  by  our  Statute  of  1784. 

What,  then,  is  that  rule  ?  Its  operation  and  effect  is  variously 
stated  by  its  numerous  commentators,  and  no  tej^  of  the  law  has 
given  rise  to  commentaries  so  numerous,  learned,  and  voluminoas 
as  this  one. 

In  Feame  the  rule  is  stated  in  the  following  words :  "  It  is  a 
rule  of  law,  that  when  the  ancestor,  by  any  gift  or  conveyance, 
takes  an  estate  o£  freehold  ;  and  in  the  same  gift  or  conveyance  an 
estate  is  limited,  either  mediately  or  immediately  to  his  heirs  in  iee 
or  in  tail,  that  always  in  such  cases,  the  heirs  are  words  of  limita- 
lioii  of  the  estate,  and  not  words  of  purchase."  1  Feame  71; 
2  Feame^  206.  These  ai-e  the  terms  in  which  the  rule  is  'declared 
in  Shelley's  case.     See  1  Coke  R.  93. 

Mr.  Preston  lays  it  down  as  follows:  "  When  a  person  takes  an 
estate  of  freehold,  Jegally  or  equitably,  under  a  deed,  will,  or  other 
writing,  and  in  the  same  instrument  there  is  a  limitation  by  w^y  of 
remainder,  either  with  or  without  the  interposition  of  .another  ^es- 
tate, of  BfL  interest  of  the  same  legal  or  equitable  quality,  to  bia 
heirs,  or  heirs  of  his  body,  as  a  class  of  persons  to  take  in  succes- 
sion fit>m  generation  to  generation,  the  limitation  to  the  heirs  en- 
titles the  ancestor  to  the  whole  estate."  1  PresUm  Estates,  263» 
il9. 

The  ^ect  of  the  rule  is  briefly,  yet  clearly,  stated  by  ehanceUor 
Ejeatthus:  ''The  rule  in  Shelley's  case,  if  applied  to  real.property. 
enlarges  the  estate  for  life  into  an  inheritance,  and  gives  to  tha 
tenant  for  life  the  capacity  of  a  tenant  in  fee,  by  which  he  can  de- 
feat the  entail  or  strict  settlement  intended  by  the  party.  If  tha 
rule  be  applied  to  personal  property,  it  makes  the  tenant  for  li£i 
absolute  owner,  instead  of  being  a  mere  usufructuary  without  any 
power  over  the  property  beyond  the  enjoyment  of  it  for  life," 
4  Kent,  226. 

The  application  of  the  rule  to  the  case  before  us  by  the  defend- 
ant in  error  is  to  the  effect,  that  Rakestraw's  life  estate  is  enlarged 
to  a  fee  in  the  realty,  and  to  an  absolute  property  in  the  peisoo^y ; 
and  the  strict  settlement  upon  his  heirs  at  law  is  defeated. 

It  is  of  great  antiquity,  older  in  fact  than  Shelley's  case»  for  that 
is  reported  to  have  been  decided  upon  the  authority  of  earlier  raiwiv 
some  of  them  as  early  as  the  reign  of  Edward  III.  The  groundi 
of  it  are  stated  to  be—- 
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First.  The  prevention  of  fraud  upon  feudal  tenures.  For  when 
the  heir  came  in  by  descent,  and  was  under  age,  the  Lord  was  en- 
titled to  the  grand  fruits  of  military  tenure,  toardshipand  marriage. 
But  if  the  heir  took  by  purchase,  then  the  Lord  could  only  claim 
the  acknowledgment  of  a  relief.  This  reason  for  it  is  feudal,  and 
I  have  no  doubt  its  origin  was  in  feudal  times  and  in  feudal  policy. 
IJargrar^^i  Tracts^  601.  The  judges  in  the  groat  case  ofPerrin  vs. 
Blakcy  traced  its  origin  to  principles  and  policy  deduced  from 
feudal  tenures. 

Second.  Mr.  Justice  Blackstone,  in  his  justly  admired  argument 
in  the  Exchequer  Chamber,  in  Perrin  vs,  Blake,  denies  that  this 
rule  took  its  rise  frx>m  merely  feudal  principles,  and  imputes  its 
origin  and  establishment  to  the  avevsion  which  the  common  law 
had  to  the  ii^ieritance  being  in  abeyance.  The  inheritance,  he 
says,  was  always  deemed  in  abeyance  by  the  ancient  commpn  law, 
during  the  pendency  of  a  contingent  remainder  in  fee  or  in  tail. 
The  same  able  jurist  asserts  that  another  foundation  for  this  nila 
was  the  desire  to  facilitate  the  alienation  of  land«  and  to  thVow  it 
into  the  track  of  commerce  one  generation  sooner,  by  vesting  the 
inheritance  in  the  ancestor,  and  thereby  giving  him  the  power  of 
disposition.  Now  this  reason  commends  itself  to  my  mind  with 
greater  force  than  any  which  I  find  in  the  books.  To  simplify  con-* 
veyancing  has  been  the  tendency  of  the  courts  and  the  legislature 
of  England  for  many  years. ,  And  a  farther  tendency  of  both  has 
been  to  unfetter  the  alienation  of  estates,  and  to  throw  land»  into 
the  track  of  commerce.  Such  a  reason  as  the  last  given  by  Judge 
Blackstone  comes  up,  in  some  good  degree,  to  the  importance  of 
the  rule  itself;  and  whether  it  was  or  not  the  reason  upon  which 
it  was  origiaaUy  adopted,  it  is  now,  and  particularly  in  this  country; 
an  excellent  reason  fer  retaining  it  As  a  rule  of  property,  no 
matter  what  gave  rise  to  it,  it  has  been  recognised  for  many,  many 
years,  and  ought  not  now  to  be  disturbed. 

A  iMrd  reason  however  for  it,  as  given  by  Lord  Mansfield  in 
Doe  vs.  Laming,  2  Burr.  1100,  was  the  prevention  of  frauds  upon 
die  specialty  creditors  of  the  ancestor.  They  would  be  defrauded 
if  the  heir  should  take  as  a  purchaBen  because  the  lands  would  not 
be  assets  in  his  hands.  Be  the  reasons  of  this  great  canon  of 
property  what  they  may,  I  remark  that  it  constitutes  one  of  the 
exceptioiia  to  Mr.  Feame's  fourth  class  of  condngent  mmnindiWL 
and  ii  irrem<mUy  stamped  upon  the  jurisprudence  of  bodi 
land  and  America.    Having  thua  given  its  origin  and  jti 
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ing,  or  effect,  I  proceed  to  the  investigation,  whether  it  applies  to 
the  limitations  in  this  will. 

In  order  to  its  application,  the  estate  hequeathed  to  the  ancestor, 
whether  legal  or  equitable,  and  that  to  the  heirs,  must  be  of  the 
same  kind ;  that  is,  they  must  be  both  legal  or  bodi  equitaUa 
We  have  already  determined  that  according  to  the  fitce  of  this 
will,  the  legal  ^estate  is  held  up  through  all  the  limitations  in  die 
hands  of  the  trustee.  We  consider  both  the  estates,  as  equitable 
in  their  character  until  the  legal  estate  is  devested  from  the  trus- 
tee by  his  conveyance,  or  by  a  decree  in  chancery ;  and  that  so 
far  as  this  requirement  is  concerned,  the  rule  does  apply  to  this 
will 

Again,  by  its  terms  it  has  relation  to  real  property  alone,  tnd 
the  plaintiffs  in  error  maintain  that  it  has  no  application  to  the 
personal  estate  bequeathed  in  Mrs.  Rakestraw's  wiD.  Chancellor 
Kent  does  not  distinctly  express,  but  he  does  intimate  the  ojpinioo 
that  it  applies  equally  to  personal  and  real  property.  The  lan^ 
guage  ef  the  chancellor  already  quoted  is,  **  If  the  rule  be  applied 
to  real  j>roperty,t'  &g.  ;  "  and  ^  it  be  applied  to  personal  propoty^ 
it  makes  the  tenant  for  life  absolute  owner  instead  of  being  a  mere 
usufructuary,"  &;c.  The  meaning  of  Which  seems  to  me  to  be, 
that  it  is  applicable  alike  to  both  species  of  property,  and  that  die 
hypothetical  if  refers  to  the  effect  which  follows  its  application  in 
either  case,  rather  than  expresses  a  doubt  of  its  applicabifi^. 
4  KaU,  226.  In  Home  vs.  Lyeth,  4  Har.  Sf  John,  R,  431,  die  ip- 
pHcatioo  of  the  rule  to  chattels,  is  distinctly « admitted  by  Cbkf 
Justice  Dorsey,  and  in  commenting  upon  this  cajse,  Chancdor 
Kent  it  would  seem,  gives  his  sanction  to  that  propositidn  in  drase 
words,  **  In  Home  vs,  Lyeth,  the  rule  u^der  all  its  modificadool 
and  exceptions,  was  learnedly  and  accurately  expounded.^*  If  find* 
tadons  of  personalty  are  made,  which  if  made  of  realty  would 
create  an  estate  tail,  inasmuch  as  personalty  is  not  descendible 
according  to  the  law  of  real  estate,  it  is  a  rule  of  the  common  law 
originadng  in  necessity,  that  they  would  vest  an  absolute  propei^ 
in  the  personalty.  Jeremy,  63;  2  Feame,  307;  3  Vesey^  99;  9 
Yerger,  209.  If  then  diis  b^  a  case,  where  as  to  the  realty  die 
Shelley  rule  applies,  we  hold  that  it  also  applies  to  the  per* 
sonalty ;  if  not,  then  the  rule  which  would  give  the  realty  to  the 
phdndffs  in  error  as  purchasers,  will  also  give  diem  the  personal^ 
in  the  same  character.  The  doctrine  of  executory  troslB  appKse 
to  personal  property  as  well  as  to  realty. 
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The  rule  I  am  cousiderimg  applies  to  legal  estates^  and  to  execu' 
ted  trusts;  and  it  does  not  apply  to  trusts  executory,  where  the  tes- 
tator plainly  intimates  an  intention  that  it  shall  not  apply.  That  it 
does  not  apply  to  executory  trusts,  see  4  Kent  Com.  217 ;  1  Mad^ 
dock  Ck.  560;  6  Paige  Ch.  R.  513. 

This  is  not  a  legal  estate.  The  real  question  is,  whether  it  he 
an  executory  or  an  executed  trust  1  This  was  the  question  upon 
which  coimsel  on  both  udes  rested  the  cause.  Upon  this  point  the 
case  turned  in  the  judgment  of  the  Couit  below,  whose  opinion 
comes  to  us  with  the  record.  Judge  Sayre  admits,  that  if  it  be  an 
executory  trust,  the  Shelley  rule  does  not  apply  and  his  decision 
was  wrong.  Upon  the  assumption  that  it  is  not,  the  conclusion  to 
which  that  upright  and  really  able  judge  arrived  is  unquestionably 
right.  Having  disposed,  without  lingering  upon  them,  of  all  the 
preliminary  quiestions,  I  am  pleased  to  find  that  the  case  is  so  ftr 
simplified  as  to  depend  upon  this  single  issue,  which  it  is  to  bs 
hoped  may  be  subjected  to  a  test  if,  as  I  said  before,  not  easy,  yel 
directs 

Courts  of  equity,  in  a  long  struggle  against  the  strict-enforce- 
ment of  this  rule  of  property,  have  by  numerous  adjudications 
softened  its  severity  in  favour  of  the  inteiUum,  in  case  of  marriage 
articles  and  executory  devises,  or  trusts  executory  created  by  wilL 
**  The  court  of  chancery  (says  Feame)  indeed,  has  not  considered 
itself  tied  up  to  an  implicit  observance  of  the  same  lule,  in  respeel 
to  those  limitations  which  are  the  immediate  objects  of  that  court's 
jurisdiction.  I  mean  limitations  which  do  not  in'clude  or  carry  the 
legal  est&te.  In  the  decreeing  the  execution  of  marriage  articles^ 
and  in  the  construction  of  trust  estates,  of  some  descriptions  at  least; 
that  court  regards  the  eod  and  consideration  of  the  settlement,  and 
ike  intent  of  the  trusts,  beyond  the  legal  operation  of  the  words  la 
which  the  articles  of  the  trusts  are  expressed."     1  Feame,  90. 

For  cases  illustrating  this  salutary  interference  of  courts  of 
chancery  in  case  of  marriage  articles,  see  Trevor  vs.  Trevor^  1  Eq, 
Ah.  387 ;  Streatfidd  vs.  Streatfidd,  Cas.  Temp.  Talh.  176 ;  Cusack 
vs.  Cusack,  1  Broum  Cas.  Par.  470;  BbnoryB. Honor,  1  P.  Wms.R. 
123;  2  Vesey,  iSr.  A.  358;  Green  vs.  Ekins,  2  Atk.  12.473;  High- 
way ei  oL  ys.  Banter  etal.  1  Brow.  Ck.  Cases,  584;  Ckambers  vs. 
Ckamherg,  Fitz.  GM.  R.  127;  Ebwd  vs.  Howd,  2  Vesey,  8r.  A. 
358;  2  Vem.  R.  658;  1  P.  Wms.R.123;  GiU.  Eq.  R.  113|  2  P. 
Wins.  IL  349;  3  JiiL  A.  291;  2  Vem.R.670.  -^ 

In  decreeing  the  execution  ol  executory  trusts,  the  eouft  of  i 
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eery  has  departed  from  what  would  be  the  legal  operation  of  the 
words  limiting  the  trust,  when  applied  to  legal  estates.  The  in- 
terference of  equity  in  case  of  marriage  articles  and  execmtmy 
trusts  proceeds  upon  the  same  ground.  4  Kent^  217,  218.  TliM 
we  see  that  the  exemption  of  executory  trusts  from  the  operatioD  of 
the  rule  in  Shelley's  case,  is  established  upon  abundant  authority. 
To  show  that  perhaps  was  unnecessary. 

[3.]  "  There  is  a  settled  distinction  between  trusts  executed  and 
executory.  In  the  latter,  something  is  left  to  he  done;  some  coneey^ 
once  thereq/ier  to  he  made"  4  Kent,  218;  1  Feame^  136.  TUi 
something  to  he  done,  is  the  grand  criterion  for  a  correct  deterann*- 
tion  whether  a  trust,  is  or  not,  executory.  What  those  things  are 
which  the  testator  leaves  to  be  done  and  the  effect  of  them,  are  Ae 
pivots  upon  which  this  discussion  turns.  It  is  argued  with  greal 
force,  that  if  the  limitations  are  perfecty  if  the  ckaracter  of  ike 
abates  is  ascertained,  the  trust  is  executed.  That  the  someduag 
l^  to  he  done  has  no  reference  to  any  mere  act  of  conveyandiig 
which  might  be  necessary  to  effectuate  limitations  which  the  Iss* 
tator  has  fully  declared,  but  that  the  trust  is  executory  only  where 
the  limitations  themselves  are  not  defined,  where  the  estates 
are  not  ascertained,  and  in  cases  where  the  testator  only  leates 
loose  statements,  or  notes  of  his  intention,  requiring  carefiil 
and  responsible  deeds,  or  other  instruments,  to  be  by  the  tnulee 
executed,  whioh  in  themselves  create  and  define  estates,  or  wlndi 
require  a  decree  of  chancery  to  mould  the  estates  according  lo 
such  loose  memoranda.  That  it  is  immaterial  whether  the  limi- 
tations are  legal  or  equitable ;  that  is  whether  the  estate  in  die 
deviifee  may  be  asserted  at  law,  or  a  decree  in  chancery  be  neces- 
sary to  its  perfect  enjoyment,  if  the  limitations  are  complete,  and 
there  is  no  doubt  about  the  quantity  or  quality  of  the  estate.  I  do 
not  deny,  but  upon  principle,  it  is  hard  to  escape  from  the  con- 
clusiveness of  this  reasoning.  It  is  difficult  to  see  any  reason  why 
an  estate  to  A  in  trust  to  B  for  life,  with  remainder  to  the  hein  c£ 
B  is  an  executed  trust,  and  an  estate  to  A  in  trust  to  B  for  life  widi 
remainder  in  fee,  to  he  conveyed  to  the  heirs  of  B  is  an  exeeuterf 
trust.  In  both  cases  the  intention  of  the  testator  is  the  same,  die 
estates  limited  are  the  same.  The  only  differ^ce  is  found  in  iba 
fact  that  in  the  first  case  the  testator  is  his  own  conveyancer,  and 
the  heirs  take  directly,  and  in  the  second  he  makes  his  trustee  Us 
conveyancer,  and  the  heirs  take  through  his  deed.  The  thing  to 
^  done  in  the  last  case,  to  wit,  convey,  neither  restricts  aor  in* 
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largea  the  estate  to  the  heirs.  And  yet  the  authoritieB  as  we  shall 
see,  make  this  very  act  of  conveying,  the  test,  or  one  of  the  princi- 
pal tests,  of  an  executory  trust. 

Thus  Chancellor  Kent  defines  the  characteristics  of  an  execu- 
tory trust :  '*  When  the  testator  devises  the  legal  estate,  he  takes 
upon  himself  to  order  the  limitations,  and  the  rules  of  law  will 
control  them.  But  when  the  will  or  settlement  is  in  the  light  of  a 
aet  of  instructions  merely  for  the  purpose  of  a  conveyance  to  he  made 
hy  ike  directions  of  chancery,  a  court  of  equity  will  follow  the  in- 
structions and  execute  the  trust  in  conformity  with  the  instmo- 
taons."  4  Kent,  218.  Again :  "  It  is  settled  that  the  same  con- 
atniction  ought  to  be  put  upon,  and  the  same  rule  of  law  applied 
tOf  words  of  limitation  in  cases  of  trusts  and  of  legal  estates,  ex- 
cept where  the  limitations  were  imperfect  and  something  vhis  hfi  . 
io  he  dome  hy  the  trustee,  or  in  other  words,  except  the  trust  was 
executory  and  not  a  trust  executed."  4  Kent,  219.  Jarman  on 
WiDs,  and  Hill  on  Trustees,  make  an  executory  trust  to  depend 
upon  something  to  he  done  hy  the  trustee,  and  the  latter  writer  in- 
stances that  something  to  be,  a  conveyance.  Jarm.  WUls,  252; 
JSai  TVustees,  333. 

I  should  remark  as  explanatory  of  some  of  the  authorities,  that 
the  rule  settled  is  the  same,  whether  the  act  to  be  done  is  directed 
to  be  done  by  the  trustee,  or  is  left  to  a  court  of  chancery.  To 
ituB  intent,  the  agency  of  the  court  and  of  the  trustee  is  the  same. 
And  this  is  a  convenient  place  to  remark,  that  if  the  property  in 
this  case  had  been  left  in  trust  to  John  H.  Dyson,  to  Rakestraw  for 
lijfe,  and  remainder  in  fee  to  his  heirs  at  law,  there  could  be  no 
deubt  about  its  then  being  an  executed  trust  and  the  rule  in  Shel- 
ley's case  would  apply  to  and  control  it.  But  such  are  not  'the 
terms  of  limitation ;  the  property  is  left  in  trust  with  Dyson  to-  he 
conveyed  to  the  heirs  at  law  of  Rakestraw.  Now  here  is  some- 
thing left  to  be  dmie  by  the  trustee,  and  that  something  is  a  con- 
veyasuse,  which  bnngs  the  case  to  that  direct  test  to  which  I  have 
before  referred,  to  wit,  the  rule  in  Shelley's  case  not  being  applicar 
ble  to  executory  trusts ;  and  whether  a  trust  be  executed  or  execu- 
tory, depending  upon  something  being  left  to  be  done  by  the 
trustee,  and  that  thing  to  be  done,  being  in  this  case,  a  conveyance; 
does  the  direction  to  convey  make  this  an  executory  trust!  I  haTO  not 
found  in  die  laborious  investigation  which  I  have  been  compeDll^^ 
to  gpive  this  subject,  a  single  case  whore  a  conveyancS  wmM^^H 
quired  to  be  made,  however  merely  formal  it  might  appti 
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which  has  been  determined  to  be  an  executed  trust.  On  the  con- 
trary, there  are  many  cases  where  such  conveyance  has  beeo 
required  that  have  been  held  executory  trusts.  In  addition  to  the 
elementary  authorities  already  cited,  I  shall  now  refer  to  some 
adjudicated  cases,  which  I  conceive  sustain  the  judgment  of  tbm 
court. 

In  the  case  of  The  Earl  of  Stamford  vs.  Sir  John  Hohart^  1  Brmm 
Pari,  Cm.  288,  the  question  of  executory  trust  or  not,  was  made, 
and  determined  in  the  affirmative ;  and  so  determined  upoo  die 
ground  that  the  completion  of  the  trusts  required  a  conveyaaoe. 
The  case  was  carried  to  the  House  of  Lords,  and  the  decision  diere 
confirmed.  I  cannot  better  present  the  view  taken  of  tins  earn 
than  by  transcribing  Mr.  Feame's  commentary  upon  it.  ^The 
chancellor,  (says  ho,)  introduced  liis  decree  by  declaring  that^  i 
matters  executory,  as  in  case  of  articles,  or  a  will  directing  a 
Teyance,  &;c.  the  court  would  order  the  conveyance  to  be 
as  would  best  answer  the  intent.  And  the  argument  in  sapport  of 
that  decree  it)  the  House  of  Lords,  refers  to  the  practice  of  comCi 
of  equity  upon  executory  articles,  in  prospect  of  future  convey- 
ance to  be  afterwards  made,  and  the  presumed  ground  for  extend* 
ibg  it  to  the  case  of  a  will,  where  the  same  was  only  executory  by 
a  conveyance  to  be  made.  Hence  we  underatand  that  by  execu- 
tory trusts  in  wiUs  were  meant  those  where,  as  in  articles,  the  com- 
pletion of  them  is  referred  to  a  conveyance  or  settlement^  directed  to 
be  made  by  the  testator  in  contradistinction  to  those  trusts  in  whidi 
no  such  executory  medium  is  referred  to."  This  case  is  not  one 
of  those  in  which  the  rule  in  Shelley's  case  was  excluded,  becanae 
the  final  limitation  was  preceded  by  a  term  of  years,  and  not  by  a 
life  estate ;  yet  it  is  high  authority  for  the  position  we  take,  that  a 
direction  to  convey  makes  an  executory  trust.  From  the  case  itself 
Feame  infers  what  is  meant  by  executory  trusts  in  wills;  and  whal 
is  his  conclusion?  why  that  by  executory  trusts  in  wills  ia  meant, 
those  where  the  completion  of  them  is  referred  to  aconveyamce  or  wet- 
Uement  directed  to  be  made  by  the  testator,  in  contradistinction  to  tkom 
trusts  in  which  no  such  executory  medium  is  referred  to.  Is  not  the 
test,  here  recognised,  the  conveyance?  1  need  not  pause  to  ^ply 
diis  authority  to  the  case  before  thb  Court.  The  application  m  aa 
easy  that  any  one  can  make  it.  In  PapiUon  vs.  Voice,  2  Pr.  Wm» 
471,  the  same  view  is  taken  of  an  executory  trust.  This  caae  of 
PapiUon  vs.  Voice  is  selected  by  Chancellor  Kent  to  illustrate  die 
difference  between  a  trust  executed  and  executory.  4  Kmt  219, 
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In  Glenarky  vs.  BossviUe,  Cos.  Temp.  Talh.  3,  Lord  Talbot  said : 
*'  In  cases  of  trusts  executed,  or  immediate  devises,  the  construc- 
tion ought  to  be  the  same,  for  tliere  the  testator  did  not  suppose  any 
other  conveyance  would  be  made.  But  in  executory  trusts  he 
left  something  to  be  done,  the  trusts  to  be  executed  in  a  more  care- 
ful and  accurate  manner.'' 

In  Bagskaw  vs.  Spmcer,  CoQectasua  Juridka,  378,  the  Master  of 
the  Rolls  said:  "  That  in  Lord  Glenarky  vi.  BossviUe,  and  Roberts 
«i.  Dii^vTell,  the  lands  were  devised  to  trustees  to  convey ^  which 
made  it  executory**  Here  we  find  the  distinction  between  trusts 
immediately  declared  and  trusts  to  be  raised  in  Juture  by  a  convey' 
ancef  recognised  as  the  distinction  between  trusts  executed  and 
executory.    I  Feame^  139. 

In  Auttim  vs.  Taylor,  Amhl.  R.  378,  the  distinction  is  plainly 
stated,  and  still  is  the  same.  The  Lord  Keeper  is  reported  as  say- 
ing, **  that  in  the  case  of  imperfect  trusts  only,  that  court  could 
make  a  different  construction  from  a  legal  limitation,  that  in  the 
principal  case  there  was  no  reference  to  trustees,  &c.  Nothing 
vfOi  l^  to  them  to  be  done,  but  to  buy  the  land,  the  testator  had 
declared  the  uses  of  the  land  when  purchased,  and  he  did  not  be- 
lieve the  testator  intended  the  trustees  should  make  a  conveyance 
of  it.  That  in  Papillon  vs.  Voice,  the  trustee  was  directed  to  con- 
vey and  settle.  The  true  guide  was,  that  where  the  assistance  of 
the  trustee^  which  was  ultimately  the  assistance  of  the  court,  was 
prayed  in  aid  to  complete  a  limitation — in  that  case  the  limitation 
in  the  will  not  being  complete — it  was  sufficient  declaration  of  the 
testator's  intentions  that  the  court  should  model  the  limitations,'' 
Arc  In  concluding  his  survey  of  the  English  cases  upon  this 
subject,  Mr.  Feame  remarks  as  follows:  *'  thus  appears  to  rest  Ae 
distinction  between  trusts  executed  and  executory,  or  those  where 
the  trusts  are  directly  and  wholly  declared  by  the  testator  to 
attach  on  the  Umds  immediately  under  the  will  itself  and  those 
which  are  only  directory,  or  prescribe  the  intended  limitations  of 
some  future  conveyance  or  settlement  directed  to  be  made  by  the 
win,  fiyr  the  effectuating  them.  A  distinction  which  has  run  with 
a  pretty  strong  current  though  the  several  cases  affording  sub- 
ject matter  for  its  application."  1  Feame,  143.  I  quote  freely 
from  Feame,  because  his  authority  is  established  in  all  the  couxts 
of  Great  Britain  and  America,  and  because  his  treatise  on  l%^ 
nuundea  is  the  finmtain  from  which  spring  all  the  stroams  of  IM||^| 


Let  OS  pause  here  for  one  moment  to  inquire 
the  trust  to  the  bein  at  law  of  Oainbam  L.  Rakeslraw, 
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declared  luider  this  will  ?    Is  the  trust  to  them  whaUy  declared  if 
they  cannot  immediately  take  under  the  will  itself  t    We  think  it 
is  not.     They  do  not  take  immediately  under  the  will ;  if  they 
did  they  could  bring  trover  and  ejectment  for  the  property.    They 
take  mediatdy  under  the  will  and  immediately  under  a  conveyance 
from  John  H.  Dyson  the  trustee,  whether  executed  voluntarily,  or 
in  obedience  to  a  decree  in  chancery.    If  they  take  immediately 
under  the  will  why  are  these  complainants  here  ?   why  this  htll 
in  chancery  ]     Something  has  been  left  to  be  done  by  the  trustee, 
he  refuses  to  do  it,  and  because  of  that  refusal  they  invoke  the 
aid  of  this  court.     Is  not  that  trust  executory,  where  the  refusal  of 
the  trustee  to  do  an  act  which  he  is  instructed  by  the  testatrix  to 
do,  arrests  the  intent  of  the  testatrix  and  withholds  her  bounty 
'  fix>m  its  appointed  objects  ?     The  proposition  is  self-evident.    I 
shall  refer  to  only  one  more  decision  before  I  bring  this  opinion  to 
a  close,  and  that  is  the  decision  made  in  New  York  in  Wood  vt, 
Bumham  by  Chancellor  Walwoith ;  I  refer  to  this  case  with  con- 
fidence, as  in  its  facts,  reasoning,  and  judgment,  sustaining  the  view 
we  have  taken  in  the  case  before  us.     The  chancellor  reviews 
learnedly  the  cases,  paiticularly  with  reference  to  the   inquiry 
what  makes  an  executory  trust,  and  concludes  with  these  words : 
''The   principle   must  therefore  be   considered  as  settled,  that 
wherever  there  is  an  executory  trust  to  be  carried  into  effect  by  a 
conveyance  from  iJie  trustees,  if  it  is  apparent  from  the  instrument 
creating  the  trust  that  the  testator  or  donor  intended  that  the  firrt 
taker  should  have  a  life  estate  only,  and  that  his  heirs  should  take 
a  remainder  in  fee  as  purchasers,  this  court  will  direct  such  a  con- 
veyance to  be  made  as  will  most  offcctually  carry  into  effect  such 
intention,  so  far  as  it  can  be  done  consistently  with  legal  ruka.'! 
6  Paige  R.  520. 

From  all  of  which  it  appears  to  me  manifest,  that  courts  of  equity, 
whether  with  or  without  sufficient  foundation  for  the  act  in  princi- 
ple, will  take  to  themselves  jurisdiction  in  case  of  wiUs,  from  the  ftct 
that  the  testator  has  dii*ected  a  conveyance  to  be  made  by  a  trustee; 
will  from  that  fact  declare  a  trust  executory  in  contradistinction  to 
executed;  will  defeat  in  such  a  case  the  rule  in  Shelley's  caae  in 
Seivour  of  the  intention  of  the  testator,  by  decreeing  a  conveyanee 
in  pursuance  of  his  intention.  It  is,  therefore,  the  opinion  of  dns 
Court  that  these  complainants  are  entitled  to  take  as  purchaflen 
under  Mrs.  Rakostraw's  will,  and  not  as  heirs  in  course  of  admin* 
istration;  that  the  Court  below  erred  in  sustaining  the  demoner  U^ 
the  bill,  and  that  its  judgment  thereon  be  revened. 


^    MILLEDGEVILLE,  MAY  TERM,  1847.  325 

Kenan  &  Rockwell ««.  Miller. 

^- —      -       -  . ■ 

No.  48. — ^Kenan  &  Rockwell,  plaintiff's  in  error  vs.  John  J.  Mil- 
ls^ defendant  in  error. 

[1.]  To  a  bill  for  relief  and  injunction  agaiiiBt  plaintifis  in  execution,  issuing  upon  • 
common  law  judgment,  their  attorneys,  against  whom  no  fraud  is  charged,  nor  relief 
sought,  ought  not  to  be  made  parties. 

[2.]  If  a  complainant  in  equity  has  been  before  a  competent  tribunal  at  law,  which  has 
given  judgment  against  him,  that  judgment,  unless  reversed,  is  conclusive  upon  him 
in  the  other  ibrum,  even  as  to  matters  of  defence  which  he  might  have  presented,  but 
neglected  to  introduce  at  the  proper  time ;  and  that,  too,  notwithstanding  the  decision 
diaaUowing  his  plea  was  erroneous. 

In  Equity.  From  Baldwin  Superior  Court  February  Teum, 
1847.    Judge  Merrtwether  presiding. 

This  was  a  bill  in  equity  for  relief  and  injunction  against  the 
plaintiffs  in  error,  as -attorneys  at  law,  with  several  other  persons 
their  clients,  and  also  the  sheriff*  of  Baldwin  as  defendants,  to 
which  the  plaintiffs  in  en*or  filed  a  demurrer  upon  several  grounds. 
The  &cts  stated  in  the  bill,  and  the  grounds  of  demurrer,  with  the 
decision  of  the  Court  below,  which  was  excepted  to  by  the  plain- 
tiffs in  error,  being  fully  set  forth  in  the  opinion  delivered  by  the 
Supreme  Court,  it  is  deemed  unnecessary  to  state  them  here. 

■ 

Kenan  &  Rockwell,  pra  per. 

The  plaintiffs  in  error,  in  their  own  proper  persons,  filed  the 
foUowing  assignment  of  errors : 

First.  Thtt  Kenan  &  Rockwell,  as  attorneys,  were  improperiy 
made  parties  in  said  suit.  Because,  first,  it  does  not  appear  from 
the  said  biU  that  they  have  any  interest  in  the  subject-matter  of  said 
suit.  Second.  Because  no  discovery  of  any  of  the  matters  and 
things  charged  in  said  bill  is  sought  from  them,  nor  is  any  relief 
prayed  against  them  in  the  premises. 

Second.  That  complainant  (defendant  in  error)  is  too  late  m 
filing  bis  bill  after  judgment. 

Third.  That  he  has  an  adequate  remedy  at  law.  ^ 

And  submitted  in  support  of  their  said  assignment  dw 
ing  brief  of  points  and  authoritieB : 

ViniL  No  person  ought  to  be  made  a  partj  to  a 
wlio  has  not  an  interest  in  the  object  of  it    And  ttbi 
not  merely  to  biDs  for  relief,  bat  also  toUDs  £9rdMi 
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proceedings  at  common  law.    Calvert  on  Partiegf  77 ;  Story  Eq.  PL 
397 ;  7  Ves.  Jr.  R,  287 ;  1  Ves.  Sf  Bea.  R.  54/5 ;  6  F«f.  JfL  143. 

Second.  No  discovery  is  sought  fix>m  the  plainti£&  in  errors  de- 
fendants in  the  bill.  No  charge  of  fi*aud  agsdnst  them,  and  no  re- 
lief can  be  had  against  them.  1  Sch.  Sf  Lef,  R,  227 ;  2  Jac.  Bf  W, 
R.  249 ;  3  Sim,  R,  64 ;  15  Ves,  Jr.  R.  163 ;  1  Myl  ifK.R.  93. 

Third.  The  rule  in  equity  is,  there  cannot  be  a  prayer  for  rdief 
against  some  defendants,  and  for  discovery  only  as  to  others.  Hart 
on  Discovery f  65. 

Fourth.  The  bill  is  filed  too  late,  after  judgment.     1  John,  Ci. 
i,  JL  91,  320,  465;  6  lb.  87;  9  Paige  iL  631 ;  1  Sch.  ^L€f.R.2Ql; 
«  .  1  Xdly'e  R.  136. 

Fifth.  The  remedy  is  adequate  at  law. 

let.  Because,  if  satisfaction  ought  to  be  entered  on  said  jodg- 
ment,  ix  can  be  done  on  motion..  Payment  only  is  satis&ctioii. 

•  2d.  If  the  party  has  been  deceived  by  the^^ffets  or  misrepresentm- 
tions  of  either  of  the  defendants  to  the  bill,  his  remedy  is  by  ftctioB. 
Padey  ^jFVwoikni,  andnotes^  2  Smith's  Leading  Cases^  101. 

3d.  If  there!^  a  fraudulent  misrepresentation,  or  conceabment,  on 
the  subject  of  title  to  chattels  by  the  vendor,  he  is  liable.  ChUiy 
on  Con.  447;  4  Taunt.  R.  847 ;  5  lb.  657. 

4th.  Caveat  Emptor  is  the  settled  rule  applicable  to  all  judicial 
sales.     1  Kelly's  R.  53. 

By  the  Court — Lumpkin,  J.  delivering  the  opinion. 

This  case  came  up  to  be  heard  before  Judge  Merriwetfaery  on 
tlie  27tb  of  February,  1847,  upon  a  bill  in  equity,  wUch  charged 
in  substance  as  follows :  That  Reddick  Pierce  mortgaged  to  Leroj 
M.  Wiley  certain  negroes,  to  wit,  Harriet  and  her  tv?o  children 
Lucy  and  Adeline,  said  mortgage  bearing  date  20th  October,  1839i 
and  duly  recorded;  that  afterwards  said  mortgage  was  foreclosed» 
and  execution  issued  and  levied  on  the  property  named  therein^ 
which  was  advertised,  sold,  and  purchased  by  the  complainant 
without  notice  of  any  defect  in  the  title;  that  at  the  time  of 
sale,  the  defendants,  Laughlin  M cKinnon,  William  H.  Pierce,  and 
Lovick  W.  Pierce,  were  standing  by  with  a  knowledge  of  their 
claim,  and  yet  asserting  no  title  to  said  slaves,  but  allowing  the 
sale  to  proceed,  and  the  proceeds  to  be  applied  to  the  mortgagejE. 
Jk.  without  objection  on  their  part,  thereby  admitting,  by  their  coii^ 
duct  and  silence,  the  right  of  the  mortgagor  in  and  to  said  negxoeib 
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and  the  validity  of  the  purchase  made  by  the  complainant.  That 
subsequently  to  said  sale  Robert  D.  Walker,  in  right  of  his  wife 
Louisa ;  Laughlin  M cKinnon,  in  right  of  his  wife  Mary  Ann  C. } 
William  H.  Pierce,  John  W.  Pierce,  and  Sarah  A.  Pierce,  minora, 
by  their  next  friend  Laughlin  McKinnon,  the  children  of  Roddick 
Pierce,  jointly  brought  their  action  of  trover  in  the  Superior  Court 
of  Baldwin  County,  to  recover  damages  for  the  detention  of  the 
said  negroes ;  plaintiffs  in  said  action  claimed  title  under  a  devise 
in  the  will  of  one  Hargrove  Arthur,  of  South  Carolina,  in  which 
die  wife  of  Reddick  Pierce  had  a  life  estate,  the  remainder  to  her  : 
children  the  plaintiffii,  and  the  s^id  life  estate  has  determined  hjf  . 
the  death  of  Mrs.  Pierce.  That  on  the  trial  of  said  cause  at  c^n- 
mon  law,  the  plaintiA.  confessed  judgment  for  costs,  reserving  the 
right  of  an  appeal;  and  that  the  special  jury,  at  the  March  Term, 
1845,  and  at  the  February  Term,  1846,  were  unable  to  agree  on  a 
verdict;  and  at  thMlmgust  Term,  1846,  there  was  a  recovery  had 
fin:  the  plaintiffs.  That  upon  each  of  the  trials  on  the  appeal,  the 
complainant  endeavoured  to  go  into  evidence  to  pi'ove  the  fects  al- 
leged in  the  bill  as  to  the  presence  of  three  of  the  Jibontiffs  a(»^the 
sale  of  the  negroes,  and  their  silence  in  reference  to  their  claim  of 
property,  they  well  knowing  the  same  at  the  time;  wEereby  they 
had  assisted  in  perpetrating  a  fraud  upon  honest  and  unsuspecting 
purchasers,  and  upon  the  complainant.  Which  course  of  defence 
was  not  permitted  by  the  several  presiding  judges  at  the  respec- 
tive trials,  upon  the  distinct  ground,  that  the  complainant  cooM 
have  no  relief,  except  in  a  court  of  equity,  upon  an  original  bill 
filed,  setting  forth  the  matters  of  fraud  therein  charged ;  that  in  a 
court  of  lavrthere  could  not  be  a  recovery  in  behalf  of  some  plain- 
tifi  in  the  record  to  the  exclusion  of  their  co-plaintiffe ;  the  pro- 
ceedings were  joint,  and  the  recovery  must  be  joint.  And  the  com? 
plainant  alleges,  that  in  consequence  of  such  views  of  th6L.^reaid]||^ 
judges,  he  was  unable  to  prasent  to  the  jury  the  evidence  of  the 
fiiaudulent  conduct  of  the  defendants,  so  fai*  as  to  preclude  any  re- 
covery to  the  extent  of  their  interest  in  the  property.  The  bill 
fiuther  set  forth,  that  after  the  judgment  in  trover,  an  execution 
issued  against  complainant,  and  was,  at  the  time  of  filing  the  bill, 
proceeding  against  him  and  his  property,  amounting  to  the  sum  of 
$834  10  principal,  with  interest  and  costs;  that  the  respectmi 
cieBxh  of  the  plaintifis  is  $139  01,  and  that  the  aggxegit^^ 
of  the  three  defendants  in  the  bill  is  $417  03.  Uiat 
has  paid  $417  03,  the  amount  of  the  principal  and  is 
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otiber  three  plaintiiTs  in  trover,  who  were  not  present  at  the  sale, 
and  costs  in  full,  and  offers  to  pay  any  deficiency  to  satisfy  the 
claim  of  the  minors,  and  such  other  sum  as  the  Court  may  diipecL 
The  bill  interrogates  the  defendants  as  to  the  flaunts  charged,  and 
prays  that  the  execution  may  be  delivered  up  to  be  satisfied  and 
returned  into  office,  and  that  the  defendants  and  their  attorneys, 
Kenan  6c  Rockwell,  and  Samuel  Buffington, sheriff,  maybe  enjoin- 
ed from  proceeding  with  said^.^a.  and  that  the  court,  apon  the 
hearing,  may  grant  a  perpetual  injunction  against  the  same,  and 
auch  other  relief  as  the  causie  may  require.    It  prays  a  sabpoena 
jyim>hiiit;  Laughlin  McKinnon,  Lovick  W.  Pierce,  and' William  H. 
JBwce,  whose  place  of  residence  is  unknown^Renan  &  Rockwell, 
*■  *    Moneys  of  record,  and  Samuel  Buffingtof^lheriff  of  die  County 
ofAiUwin. 

Tke  Mil  was  served  upon  Kenan  Be  Rockwell  and  Samael  Bu^ 
fington  oAly.  At  the  appearance  term  of  HmSBK  ^o  defendants, 
Kenan  &  ^jdMknmU^  filed  a  general  demurrer  upon  the  foDowiog 

groundai-^V;*-    !\ 
ip?^nt.''2!1»4tfibe  iittorneys  at  law,  Kenan  &  Rockwell,  were  im- 

prbperiyl'fiacl^  parties. 

Second*  lliat  the  complainant  has  a  full  and  adequate  remedy 
at  law. 

Third.  That  the  complainant  should  havo  filed  his  defence  upon 
the  trial  of  the  action  at  law,  and  that  the  defence  was  too  late 
after  judgment. 

All  ef  which  were  overruled  by  the  court,  whereupon  the  de- 
fendants excepted. 

[1.]  In  reviewing  the  opinion  of  the  Circuit  Court,  we  shall  ovei^ 
look  the  lecond  and  confine  ourselves  to  the  questions  made  in  the 
Jint  and  third  grounds  in  the  demurrer.  The  conclusion  to  which 
#e  luffe  eome  respecting  these,  will  not  only  dispose  Jinally  of  the 
present  bill,  but  the  whole  matter  in  controversy  between  the 
paities. 

And  it  is  only  necessary  to  bestow  a  passing  remark  upon  die 
point  as  to  the  misjoinder  of  Kenan  &  Rockwell,  as  the  attorneys 
merely  of  the  plaintiffs  in  trover,  against  whom  no  fraud  is  charged 
and  no  relief  can  be  had. 

The  Court  distinctly  recognises  the  doctrine  contended  for  by 
the  plaintifSs  in  error,  and  to  the  extent  to  which  they  carry  it, 
namely,  diat  no  person  ought  to  be  made  a  party  to  a  suit  in 
equity,  who  has  no  interest  in  the  subject  matter  of  it :  and  diat 
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the  rule  applies  not  merely  to  bills  of  relief,  but  also  to  bills  of  Jk^ 
covery  in  aid  of  proceedings  at  common  law.  Mitford,  afterwaids 
Lord  Redesdale,  in  his  admirable  little  Manual  on  Pleadings  in 
Chancery,  restricts  the  parties  to  a  bill,  whether  plaintiffs  or  defend* 
ants,  to  those  who  are  materially  interested  in  the  subject  matter  of 
the  suit.  Mitfirrdf  32,  133  ;  see  also,  West  vs.  Randall,  2  Masam, 
181 ;  Caldwell  vs.  TagMrt,  4  Peters,  190 ;  Trescot  vs.  Smith,  1 
McCord,  Ch.  R.  301;  docker  \s.  Higgins,  7  Can.  R.  342;  l>i«i- 
cam  vs.  Miga-f  4  J.  X  Marshall,  447 ;  Wendell  vs.  Van  Renssdaer,'k 
John.  Ch.  R.  344. 

In  Allen  vs.  Hall,  1  A.  K.  Marsh.  527,  the  court  held  that  ag««fi  -^-^ 
and  attorneys  could  not  bo  made  parties  with  their  prindpul^^    f ' 
however  active  a  parfflbpy  may  have  taken  in  advancing  or  im^       '  ^ 
flatting  a  claim. 

Widlput  wasting  fi^ither  time  upon  this  defect,  which  is  yielded 
in  the  argument  by  «Auisel  for  the  defendant  in  em»>  bat  whicb 
would  be  susceptible  |)erhaps  of  amendment^  w^  Mi  ezanmM 
for  a  moment  the  more  formidable  obstacle  whU&  ^e?iw<tflain 
ant  vrffl  have  to  surmount,  before  he  can  obtain  thfi  liffijf  iriiUih  j|0 
seeks;  and  that  .is,  that  his  bill  is  filed  too  late,  aftp|]p  fthjdfjM^ 
meet  at  law  upon  the  appeaL  "^  Os^ 

*A    ^    The  court  had  occasion  to  examine  this  point  thoroughly -[2.]    ^ 
\     ▼in  the  case  of  Bastwick  vs.  Perkins,  Hopkins  ^  White,  1  Kefly^sR. 
13d.;  and  it  there  ruled  that  if  the  defendant  had  been  before  a 
competent  tribunal  which  had  peoceeded  to  judgment,  that  de- 
cision, until  reversed,  is  conclusive  upon  him  in  any  ^bunal  haHng 
comsurrenl-  or   other  jurisdiction;   that  it  was  conclusive  Upon 
him  not  only  as  to  any  matter  of  defence  which  he  presented,  but 
which  couUr  have  been  offered  by  him,  and  conclusive  too,  90t*  • 
vnthstanding  the  judgment  be  erroneous.     We  do  not  feel  inclined  ^ 
to  recede  fitmi  the  position  then  occupied;  indeed  we  IpPveM^*^ 
pressly  re-afBrmed  the  doctrinf  ,then  maintained  in  the  sulieeqaeift 
case  of  Straup  vs.  Sullivan  ^  ^lack,  decided  at  Cassville,  March,    ^^ 
^  1847.    2  KeUy  R.  275. 

The  well  established  rule  is,  that  chancery  will  not  i^ere 
ag^nst  a  judgment  at  law  on  the  ground  of  its  being  contrary  to 
equity,  ui^ess  the  defendant  in  the  judgment  vrns  igrnerant  of  the 
&ct  in  question,  pending  the  suit,  or  it  conld  not  have  been  received 
as  a  device,  or  unless  he  was  prevented  from  availing  hiinself  «|%  ^ 
by  fraud  or  accident,  or  the  act  of  the  opposite  party  imnijndliilliil 
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negligence  or  fault  on  his  part.     Lansing  vs.  Eddy,  1  Jokm^  Ck,  R. 
61 ;  Duncan  vs.  Lyon,  3  John,  Ch,  R,  351. 

The  complainant  Miller,  renders  no  sufficient  excuse  for  not 
resorting  to  equity,  and  invoking  its  aid  to  assist  him  in  bis 
defence  of  the  action  at  law.  With  due  deference  to  the  three 
learned  judges  who  successively  determined  differently,  I  am 
fully  persuaded  that  the  complainant's  plea  was  good  at  law. 
If  there  be  joint  ownei-s  or  tenants  in  Cbmmon  in  a  chattel,  and 
Aey  sever  in  trover,  it  can  only  be  taken  advantage  of,  under 
any  circumstances,  by  plea  in  abatement;  and  if  this  is  omitted, 
4 ;  .  end  a  part  recover,  the  rest  afterwards  cannot  be  estopped.  I 
iraiild  I'espectfuUy  submit,  that  under  the  peculiar  facts  of  tbiiGase^ 
m  plea  in  abatement  on  account  of  the  nl^inder  of  the  plaintiA 
would  not  lie.  It  is  admitted,  that  as  remaindermen  in  jwnt  ten- 
ancy, or  in  common,  all  six  of  the  children  of  Roddick  P^qgCe  took 
the  slareB  in  dispute;  the  objection  set  i^j/itto  the. r6<y»reTj  of 
tfaonee  of  them  was,  that  having  stood  by  in  silence  at  the  sale,  yad 
suflSsrad  Miller  to  buy  without  notice  of  their  title,  they  wei«  eqoit- 
^ifflj'  and  legiUy  ousted  of  their  nght  in  the  property.  But  ^a  was 
a  itetter  winch  could  only  have  been,  disclosed  by  the  defendaiDt's 
proof.  What  was  there  then  in  the  pleadings  to  prevent  a  in<aety 
<^  the  plaintiffs  from  recov/eiing,  while  the  other  half  wera  de-* 
ieatedl  * 

In  Bieaden  and  anotJicr  vs.  Hancock,  4  CarringUm  if  Payne^  152, 
it  was  decided,  that  two  persons  jointly  interested  in  a. chattel, 
having  made  a  joint  demand  for  it,  may  notwithstanding  maintaiD 
aeparate  actions  of  trover  in  respect *of  it,  against  a  person  who  nn- 
juitly  detains  it.  Toddy ,  Serjeant,  for  the  defendant^  insisted,  that 
aato  those  plates,  in  which  there  was  a  joint  property,  the  actkui 
was  not  maintainable,  because  the  property  is  in  an  article  not  in 
#|alf^U»MUe;  that  the  plaintiffs  not  only  heki  as  tenants  in  com- 
mon^ but  they  made  a  joint  demand.  Their  property,  he  argaed, 
had  never  been  and  could  not  be  severed.  He  yielded,  that  parties 
may  sever  and  then  maintain  separate  actions,  as  iri  the  cases  of  . 
Sedgworth  vs.  Overend,  7  T.  R.  279,  and  Addison  vs.  Oca-end,  6  T.  jB. 
766.  But  here,  instead  of  severing  they  join  and  make  a  joint  de- 
mand, and  tibey  must  bring  a  joint  action,  and  not  subject  the  party 
t»  two  actions.  They  cannot  support  a  separate  action  upon  a  joint 
demand. 

.  By  the  way  I  would  obsei-ve,  that  a  multiplicity  of  suita  cannot 
be  suggested  as  a  reason  in  the  case  under  discussion.     Bor  the 
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d^mce,  if -austained,  would  have  been  final  as  to  three  of  the  plain- 
tiffs, and  the  rest  would  have  their  judgment,-  and  thus  an  end 
would  have  been  put  to  the  whole  controversy.  Trndal^  (X  t^  an 
delivering  the  opinion  of  the  court  in  the  above  case,  says:  "It  ap- 
pears tD  me  to  be  the  ordinary  case ;  two  persons  interested  in 
a  chattel  bring  separate  actions  for  a  tort;  the  damages  may  be 
severed ;  they  are  not  so  tied  together,  even  by  the  joint  demand, 
that  they  may  not  sever  when  they  come  into  .court." 

Upon  the  authority,  then,  of  this  case,  as  well  as  upon  princild% 
I  jkould  have  dissented  from  my  brethren  of  the  bench  below  aa  to^  . 
the  admissibility  of  Miller's  defence  at  law.  Stilly  he  is  bo(Di(|||i|^  ; 
the  judgment  against  him,  even  if  it  be  erroneous;  and  the  fiictUlifc 
it  is  so,  furnishes  no  justifiable  pretext  for  the  interference  of  ehiii- 
eery ;  the  law  having  been  declared  otherwise  on  the  two  pce- 
vious  trials,  should  have  admonished  him  to  beware  and  prepale 
for  the  third,  in  the  manner  indicated  by  the  Court,  viz :  by  ttmelj 
calling  upon  equity  to  aid  him  in  getting  in  his  defence  at  law* 

The  judgment  below  must  be  reversed. 


No.  49. — Martha  Griffin,  plaintiff  in  error  vs.  Elisha  Moobi, 

..  defendant  in  .error. 

« 

[1.]  Where  bail  sttrrendera  his  principal  during  the  session  of  the  court,  it  iah^ dbtjf 
telttve  an  exemerelMr  entered'on  the  minutes  of  the  Cburt,  which  #01  W  tiMf  oolj 
legal  evidence  of  his  discharge. 


(2.]  Aecording  to  the  provisions  of  the  Judiciary  Act  of  1799,  die  liahili^  of  bail  in 
State  is  not  absolutely .^a^  until  the  j^intiff  in  the  action  obtains  final  judgmaac 
for  his  demand,  and  a  capiat  ad  Motitfaeiendum  issues  thereon,  and  the  principal 
aannot  be  found,  McirefaHat  issues  against  the  bail,  which  must  be  served  twen^ 
days  before  the  court,  and  judgment  thereon.  Hdd  that  the  bail  has  the  right  to  ear> 
render  his  principal  in  discharge  of  his  liability,  at  any  time  before  inal  judgment  oa 
the  Bdrefaeiaa;  and  that  the  death  of  the  party  between  the  return  of  now  €H  immh 
fM,  and  final  judgment  on  the  i^nfaeiat,  might  besbown  in  diacharge  of  dis  bdl* 

From  Taliaferro  Superior  Court     Scire  facias  agaiaM  jflH 
Tri^1>efbro  Judge  Satre.    March  Term.  1847. 
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The  plaintiff  in  error  became  the  bail  of  one  Turiey.  Fma] 
judgment  was  obtained  for  the  demand  sued  on»  and  capias  ai 
mUi^adendum  issued  thereon,  and  mm  eat  inventus  returned.  Sein 
faidas  was  then  issued  against  the  ball,  and  upon  the  trial  thereof 
die  plaintiff  in  error  who  was  the  bail,  offered  to  prove  by  papol 
evidence,  that  she  had  surrendered  her  principal  during  die  aeMioB 
(rf  a  prerious  term  of  the  court.  This  testimony  being  objeetad 
to,  was  overruled  by  the  Couit  below,  and  the  plaintiff  in  eiror 
escepted. 

The  plaintiff  in  error  then  offered  to  prove  that  her  priiici|iel, 
aabtfequent  to  the  said  return  of  nan  est  inventus,  had  departed  thii 
MBf  and  the  same  being  objected  to  was  overruled  by  the  Cfonrt 
below  on  the  ground,  that  the  debt  had  become  fixed  upon  die 
bail  by  the  said  return  of  nan  est  inventus,  so  as  not  to  be  diachai^|tod 
by  Che  death  of  die  principal  at  any  time  thereafter,  TdSrlddi 
tlie  plaindff  in  error  excepted.  Judgment  was  nendered  againit 
the  bail  in  the  Court  below,  and  the  writ  o£  error  was  soed  oat  in 
this  case  to  TOvezae  that  judgment. 

Stephens  &  Bird  for  the  plaintiff  in  error,  made  the  following 
points: — 

First.  Parol  evidence  is  admissible  to  establish  any  fact  except 
where  written  or  record  evidence  is  expressly  required  by  law. 
2  U.  S.  D^.  294,  tide  Parol  Ev.  and  authorities  there  cited,-  Cammn. 
vs.  AUen,  2  fU^  Con.  Ct.  88 ;  Kirkpatrick  vs.  Vanderveer^  2  R^. 
Can.  Ct.  341 ;  2  Greenlf.  Ev.  sec.  517. 

Second.  At  common  law,  bail  was  discharged  ex 
by  the  death  of  the  prineipal  before  the  return  of  nam  est  « 
upon  the  cdpias  ad  satisfaciendum  against  him.     1  Bac.  Air.  342, 
•ndwauthorities  there  cited ;    W.  Jones,  28. 

Third.  After  that  return,  the  bail  surrendering  in  discharge  enlj 
ex  gratia,  and  not  ex  debito  justitue,  would  not  be  heard  in  any 
Blatter  of  excuse  fi)r  failing  to  surrender,  but  could  be  discharged 
only  by  an  actual  surrender  or  its  equivalent.  1  Bac.  Abr.  842, 
and  authorities  there  cited;  4  John.  R.  407;  5  Bin.  332;  2  Jsi. 
Common  Law,  91 ;  12  Wheat.  R.  604 ;  3  McCard  R.  49 ;  14  East 
E.  699 ;  18  John.  R.  335 ;  1  John.  Casis,  28 ;  1  Cowen  R.  699. 
•  t- '  Fourdi.  Our  statute  extends  the  time  of  a  surrender  ex  debito 
down  to  the  rendition  of  final  judgment  on  the  scire  Jacias 
the  bail,  and  extending  the  time,  carries  along  ako  all  die 
which  are  {^ood  tox  b^  t^\ic«  \a  vsot^uder  before  di^ 
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tarn  of  w»  €•«.    PrMoe,  423;  9  FtUn  R.  329;   Bivom  Leg€i 
Maximtt  111,  and  cases  Uiere  cited. 

Thomas,  for  die  defendant  in  error. 

T}ie  surrender  of  the  principal  in  term  time  can  only  be  maim 
to  the  eonrt.    Prince. 

No  act  of  the  court  can  be  proved  otherwise  than  by  the  reoofdi 
of  the  court  The  recepdon  of  the  principal  by  the  oouit  is  an  act 
of  the  court. 

As  to  lialntity  of  baiL 

Bail  to  die  action  are  discharged  by  performing  the  eonditioB^ 
the  recognisance,  <n:  by  some  matter  operating  in  excuse  of  pef^ 
letaanoe.    1  Tidd  Practice,  281. 

First.  The  bail  is  not  discharged  without  extmerttiur  being  eBlel> 
•d  ra  the  recognisance.     1  Tidd,  28a 

Second.  Without  the -ezo«fr«ter  is  entered  die  bail  is  liabii^ 
though  the  principal  Ib  in  jaii  under  die  writ.     2S.    .  -^ 

The  act  of  God,  the  act  of  law,  or  the  act  cS  dis  pi^*  may  ex- 
cuse the  bail  fiom  peiforming  the  condidon  of  the 
A.  889, 293, 294. 

Hie  act  of  law<«ccu8es  by  die-^irincipa}  receiving  t 
bankruptcy,  or  being  transported  from  die  veataii « 
Jition  bveken.    A.  ,  -2-  ' ' 

Thm  act  of  Ood  does*  not  excuse  after  conditiiirlmke%  finsai 
the  deHth  of  the  party. 

Tiieaonditioil  is  brolcen,  or  bail  fixed,  at  least  fcrmoslfiuripoaes, 
by  afetum  utmmetiinveniut,  viz.  to  authorise  die  bringing  mLJk 
Uttder  Mr  sutate,  the  bail  is  as  clearly  fixed  h^te  as  in  EBglaai  hy 
anchietum. 

if  ^ny  distfaiction  exists,  it  only  ensts  to  andiorixe  die  plea^ae 
matter  of  right,  which  in  England  was  matter  of  fiivour.  B«t  h 
9tij  amounts  to  allowing  such  pleas  and  such  only,  as  were 
of  fiivour,  and  the  death  of  the  party  was  never  in  Englasd 
case  after  return  of  noil  eie  MMN^aift 

JBy  ike  Ciwrt-— Warneb,  J.  delivering  the  opinion. 

Two  grounds  of  error  aie  assigned  in  diis  case  to  Hmti 
of  the  Circuit  Court. 
Fkm.  That  die  Court  erred  in  deddisii^  iibiX\X 
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tent  for  the  security  on  the  bail  bond  to  prove  a  sarrender  of  Vm 
principal  during  term  time,  by  parol  testimony. 

Second.  That  the  Court  below  erred  in  withholding  from  the 
jury  all  evidence  of  the  death  of  Turley,  the  principal  in  the  bail 
bond,  after  the  return  of  non  ut  imvenius  on  the  aqnas  €id  mtU' 
facundmm^  holding  that  the  debt  then  became  fixed  upon  thejbci]. 
BO  as  not  to  be  discharged  by  the  death  of  the  principal  at  anytime 
tliereafter. 

{!.]  With  regard  to  the  first  ground  of  error  assigned,  we  are  afl 
<^  the  opinion  that  the  parol  evidence,  as  to  what  was  done  by  the 
Court  during  its  session  in  relation  to  the  surrender  of  the  princi- 
pal by  his  bail,  was  properly  rejected.  The  proceedings  of  the 
doiort,  while  in  session,  can  only  be  known  by  its  record.  It  is  tlie 
duty  of  the  security  on  the  bail  bond,  when  he  surrenders  his  prfn- 
eipal  during  term  time,  to  call  the  attention  of  the  court  to  the 
fact,  and  have  an  txoneretvr  entered  on  the  minutes  of  the  eouit;  ae 
that  the  court  may  make  such  furdier  order  in  the  premises  as  the 
•  law  requires.  Without  such  exsneretur  bemg  entered  when  d» 
surrender  is  made  during  the  session  of  die  court,  theisecarity  for 
the  principal  is  not  discharged.     Tidd  Practice^  2il.    - 

[2.]  In  relation  to  the  second  ground  of  error  taken,  we  azo  of  the 
opinion  that  the  Court  below  erred  in  its  judgment  in  rttUog  oat  die 
testimony  ofihe  death  of  the  principal  before  final  judgment  e»die 
$cvrefacia»  BO&a&t  the  bail,  and  in  holding  that  the  liaHUty  of  tiie 
bail  becami^jlxeK^  for  the  payment  of  the  debt,  from  the  date  oPthe 
return  of  the  sheriff  on  the  capias  ad  satufadendum  oinen  ett  irnvm 
tmi,  '  By  the  common  law,  it  would  seem,  the  bail  became  4bEed"for 
die  payntfent  of-  the  debt  on  the  return  of  non  ^  titeeatef  oO'tha 
e&pimt;  .the  courts,  however,  by  rule,  granted  further  inddlgenea 
to  the  bail  to  surrender  his  principal,  but  this  indulgence  was  oo»- 
sidered  as  matter  o£  favour  onlt/,  and  not  a  matter  of  Urieifigkt; 
and  if  the  principal  died  intermediate  the  return  of  nom  eat  mtoi- 
ai$  on  tiie  CO,  to.  and  the  time  limited  by  the  rule  of  conrt  fiv  hk 
surrender,  the  bail  was  not  discharged. 

In  Mannin  vs.  Partridge  this  rule  however  to  some 
would  seem  to  have  been  relaxed.     14  Etiat.  R,  599.     In  that 
there  was  a  return  oinan  est  inventus  made  on  the  capias^  after  which 
and  before  the  expiration  of  the  time  limited  by  the  rule  of  die 
Mort  for  the  surrender  of  the  principal  by  his  bail,  the  principal 
was  discharged  fix>m  the  debt  under  a  commission  of  bankniptcj, 
'''^obCained  his  certificate.    The  question  made  in  that  caae  was^ 
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whether  die  bail  became  ^«f  for  the  payment  of  the  debt  from  tbe 
dme  of  the  return  on  the  capiat,  of  kok  m<  mr«)(/v«,  aoaato  prerent 
tbe  bail  from  being  relieved  T  and  the  court  held  that  it  did' not. 
Ldrd  EllenboTough,  in  delivering  die  opinion  of  the  court,  ia  re- 
ported to  have  sud.  "  Bail  are,  to  some  purpoaes,  said  to  be^/EzeJ 
by  die  return  tXnonett  iNPm^Mupon  \bacajnatad  tatitfaciatdmm, 
but  if  they  have,  by  the  indulgence  of  tbe  court,  lime  to  render  the 
principal  undl  the  appearance  day  of  the  last  tcirt  faaa$  agointt 
them,  and  which  they  have  the  capacity  of  using,  they  cannot  ba 
coDsidered  as  completely  and  de&nitely  fixed  till  that  period," 

In  Beeri  et  al.  ve.  Haughloit,  9  Peteri  R.  329,  the  same  principle 
was  asserted.  If  the  principal,  being  discharged  by  operadon  of 
law  from  the  payment  of  the  debt  subsequent  to  tbe  return  of  mm 
nt  Me<Mte<  on  the  a^ria*  and  before  the  dme  allowed  by  the  ml* 
of'the  coart  for  his  nirrender,  will  discharge  tbe  bail,why  iiitdiaC 
die  act  (rf*  God,  intervening  hetween  the  return  on  the  capUu  and 
tfie  dme  limited  for  the  bail  to  surrender  his  principa],  will  not  alM 
discharge  bim  t        '  '■    - 

In  die  one«aM  tbe  operadon  of  the  law  prevflDlslhe  sDRender, 
fai  the  odier,  die  act  of  God  provents  it,  both  events-  bappeniaij, 
after  the  return  on  die  capiat  of  non  ett  intaUut  by  which  it  is 
■aid  the  bml,  bythe  rule  of  the  common  law,  become  Jixtd  for  the 
abeolnte  jtayment  irf  the  money.  Whatever  may  be  coimdend 
dibcoimnon  law- rule  on  this  snbject,  we  think  obr  own  statOU 
Most  control  it,  which  m  our  judgment  gives  to  M  kail,  not  as  • 
matter  ofjitrour  only  but  as  a  matter  o/*  rigAt,  the  privilege  of 
sarrendering  his  principal  at  any  time  before  entering  up  final 
jodgment  on  the  scire  facia*.  By  tbe  15th  section  of  the  Judiciary 
Act  of  1799,  Prince,  423,  it  is  declared,  "  All  bail  taken  ac- 
cording to  the  directions  of  this  act,  shall  be  deemed,  held,  and 
taken  as  special  bail,  and  es  such  be  liable  to  the  recovery  of  the 
plaintiff;  but  the  plaintiff,  after  final  judgment,  shall  not  take  out 
Mecution  against  such  bul,  until  a  capiat  ad  tati^aeiaidiim  shall 
first  be  issued  thereon,  and  the  principal  cannot  be  found,  and 
shall  abo  isaue  a  tcire  faaat  returnable  to  the  said  coni^  which 
shall  be  served  on  the  bail  at  least  twenty  dnyn  ImfDi-o  tlie  retuts  J 
thereof;  and  after  die  return  of  such  capita  ad  tatitfaa 
against  the  principal,  and  tarefadat  i^ainut  the  boil,  aad  J 
ment  thereoii,  execudon  may  issue  gainst  the  princifMl^ 
or  either  of  them,  or  eitbor  of  their  estat  ' 

ntnmiBr  tkt  prm^tA  at  or  b^bra  oUtriKg  ^ 
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§eirejaciaif  either  f»  open  court  in  term  time,  or  to  tkeskerif  of  tke 
eomtU^  im  which  such  principal  shall  reside,  at  any  time  in  racaiiom^*' 
Beforo  the  bail  becomes  absolutely  liable  for  the  payment  of  the 
money  to  the  plaintiff,  by  the  prorisions  of  this  act,  be  most  obCaxB 
final  judgment  for  his  demandi     Then  he  must  have  issoed  therepn 
a  CO.  sa.,  on  which  there  must  be  a  return  that  the  principal  debtor 
IS  not  to  be  found-— then  a  scire  Jacias  must  be  sued  out  and 
served  twenty  days  before  couit.     After  the  return  aforesaid  shall 
have  been  made  on  the  ca,  sa,,  and  the  scire  Jacias  ag^ainst  the  bail 
and  judgment  thereon,  execution  may  issue  against  the  principal 
and  bail,  or  either  of  them,  he.  unless  the  bail  duM  surrender  the 
principal  at  or  before  entering  up  final  judgment  on  the  sdrefadus,  Ifu 
Wbte  the  plidntiff  has  complied  with  all  the  reqniaitioiia  of  th^ 
statute,  on  his  pait,  then  the  liability  of  the  bail  becomes  fixed,  and 
he  «  entitled  to  have  execution  against  him  for  the  amoont  of  his 
d«9iand,  unless  the  bail  shall  surrender  the  principal  ai  or  h^bre  em- 
toring  up  final  judgment  on  the  scire  Jacias.     The  bail  has  the  riglift 
under  the  statute,  to  surrender  his  principal  at  or  before  enterii^ 
op  final  judgment  on  the  scire  facias.    Before  the  liahQity  eCthe 
hail  becomes  fixed,  as  we  have  seen,  there  must  be  a  judgment  on 
the  scire /acias.     The  plaintiff  is  entitled  to  such  judgment^  untmt 
th4  bad  surrenders  the  principal:  but  if  the  bail  surrendeim  hi^  priA- 
eipaly  at  or  before  the  entering  of  such  judgment,  the  plaintiff  is 
no^  entitled  to  it ;  therefore,  it  is  the  right  of  the  bail  to  make  such 
surrender  ^aod  prevent  his  liability  from  being  fixed  by  the  remM- 
tion  of  the  judgment.     The  liability  of  the  bail  is  not  to  be  efn 
tended  beyond  the  terms  of  his  contract,  and  he  most  be  prfBsumed 
to  hafve  entered  into  the  contract  in  full  view  of  the  law  whidi 
regulated  his  liability,  and  is  entitled  to  insist  on  all  the  rights 
which  it  gives  to  him ;  one  of  which  is  the  right  to  surrender  his 
principal  at  or  before  the  rendition  of  the  judgment  on  the  scire  Ju' 
das.    If  therefore  he  could  have  shown  on  the  trial  the  death  el 
his. principal,  and  that  he  was  prevented  by  the  act  of  Gt>d  fitxa 
exercising  that  right  in  making  a  surrender  before  final  judgment 
on  the  scire  facieu,  we  think  he  ought  to  have  been  permitted  lo 
have  done  so,  and  ihat  the  court  committed  error  in  rejecting  the 
testimony  offered  for  that  purpose.     Let  the  judgment  of  the 
Court  below  be  reversed  and  a  new  trial  granted. 
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No.  50. — John  W.  Carter  and  wife,  plaintiffs  in  error  vs,  George 

F.  Buchanan,  defendant  in  error. 

The  Same,  plaintiffs  vs.  William  R.  Root,  defendant  in  error. 

£1.]  A  writ  of  error  to  the  Supreme  Court  will  not  lie  for  errors  alleged  to  have  been 
committed  by  the  Court  below  upon  the  trial  of  a  cause  before  tlie  petit  jury,  where 
an  appeal  has  been  entered  and  U  pending. 

From  Wilkes. 

The  above  two  cases  involved  the  same  state  of  'facts,  and  the 
same  points,  and  are  therefore  consolidated  in  this  report. 

It  appears  that  the  plaintiff  in  error  instituted  two  several  actions 
of  trover,  one  against  Buchanan  and  the  other  against  Root,  in  the 
Superior  Court  of  the  County  of  Wilkes,  and  that  upon  the  trial 
before  the  petit  jury,  Judge  Sayre  presiding,  in  the  Court  below, 
verdicts  were  rendered  for  the  defendants,  and  judgments  for  costs 
entered  up,  from  which  the  plaintiffs  appealed,  under  the  statute 
in  such  cases,  for  the  purpose  of  having  a  second  trial  of  said  cases 
in  the  Court  below,  before  a  special  jury.  At  the  same  term  of 
this  Court,  lipon  alleged  errors  in  the  charge  of  the  Judge  to  the 
jury,  the  plaintiffs  sued  out  writs  of  error^  for  the  purpose  of  having 
th^  errors  complained  of  reviewed  and  corrected  by  ate  Supreme 
Court.  ^  * 

These  cases  being  called  in  their  order — 

Toombs,  for  the  defendant  in  error,  moved  to  quash  the  wiit  of 
error  in  each  case,  on  the  ground  that  a  writ  of  error  does  notli^ 
upon  any  judgment  or  opinion  pronounced  by  the  Court  below, 
upon  the^r*^  trial,  after  an  appeal  luis  been  entered, 

Andrews,  for  the  plaintiffs  in  error. 

TooifBs,  for  the  defendants  in  error. 

By  the  Court — Nisbet,  J.  delivering  the  opinion. 

The  plaintiffs  in  error,  John  W.  Carter  and  wife,  i 
actiomr  of  trover  in  the  County  of  Wilkes,  and  iip0|| 
before  the  petit  jury,  verdicts  were  rendered*  |br  d 

43  .    « 
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each  of  them,  atul  judgments  for  costs  were  entered  up.     Tbe 
plaintiffs  in  these  cases  entered  an  appea]  according  to  our  statute 
laws ;  at  the  same  time  upon  alleged  errors  of  the  Court  in  its 
charge  to  the  jury,  a  writ  of  error  was  brought  to  this  Court.     The 
motion  now  is,  to  quash  the  writ  in  both  the  cases,  upon  the  groiind 
that  a  writ  of  error  does  not  lie  to  this  Court,  upon  anj  judgment 
or  opinion  pronounced  by  the  court  upon  the  first  trial*  i;^^  tmi^ 
peal  has  been  entered. 

[1.]  It  is  contended  by  the  counsel  for  the  plaintifis,  diat  it  does 
not  appear  to  this  Court  that  appeals  have  in  fact  been  taken.  That 
this  can  only  appear  by  the  testimony  of  the  Circuit  Court  Cleric, 
under  oath.  It  appeal's  from  the  record,  duly  certified  by  the  cleric, 
that  appeals  were  entered ;  it  is  made  his  duty,  by  our  organic 
law,  to  certify  and  send  up  a  transcript  of  the  entire  record  in  die 
case ;  this  is  not  only  sufficient  evidence  of  the  fact^  but  it  is  te 
only  evidence  upon  which  this  Court  can  act ;  we  can  receive  no 
other  evidence  of  any  kind.  In  the  fifth  section  of  the  act  organiziiif; 
the  Supremo  Court,  it  is  provided,  "  that  the  Supreme  Court  sfasH 
proceed  at  tho  fii-st  term  (unless  prevented  by  Providential  cause) 
to  hoar  and  determine  each  and  every  cause  which  may  in  manner 
aforesaid  be  sent  up  from  the  Court  below,  upon  the  record  and  HU 
of  exceptions^  on  the  grounds  therein  specified,  and  oa  no  other 
grounds."    1  ive%,  vii  and  viii,  4  sec.  Act  ^1845. 

The  jurisdiction  of  this  court  in  the  case  made,  is  sought  to  be 
derived  from  the  following  clause  of  the  Act  of  1845,  orgamzing 
this  court,  to  wit :  '*  The  Supreme  Court  shall  hear  and  determine 
at  the  first  term  of  each  court,  all  such  cases  in  law  and  equity  as 
may  be  brought  fi-ora  any  of  tho  Superior  Courts  of  this  State, 
within  the  district  as  created  by  this  act,  for  which  said  Supreme 
Court  is  holden.  All  causes  of  a  criminal  or  civil  nature  may  for 
alleged  error  in  any  decision,  sentence,  judgment  or  decree  of  any  mrk 
Superior  Court,  he  carried  vp  from  the  counties  in  the  reapectirt  dis- 
tricts aforesaid,  to  the  Judges  of  the  Supreme  Court  at  the  respectkt 
terms  thereof  of  such  district,  to  be  by  said  Supreme  Court  revised  and 
determined.**  This  gi*ant  of  jurisdiction  was  designed  to  be  and  k, 
very  broad.  It  attaches  upon  any  derision,  sentence,  judgmeni  sr 
decree,  which  may  be  had  before  the  Superior  Courts,  in  any  case 
criminal  or  civil.  Unlike  the  jurisdiction  of  the  Supreme  Coort 
of  the  United  States,  it  is  not  confined  to  final  judgments.  It  con- 
templates unquestionably  writs  of  error  upon  interlocutory  jii4g* 
ments ;  and  such  has  been  our  construction  of  the  law,  for 
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have  entertained  wnts  founded  upon  orders  to  dinolce  injunctiatu 
in  ehMmhertj  and  upon  motions  for  new  trials.  Yet  there  are  some 
limitations  to  the  grant.  There  must  be  a  decision,  sentence,  judg- 
ment,  or  decree,  and  that  quoad  the  subject  matter  of  it  must  not  be 
inchoate,  or  interlocutory,  but  Jinal.  It  may  be  interlocutory  aa  to 
the  cause,  but  as  to  the  point  decided,  it  must  hejinal. 

In  this  case  there  was  no  subsisting  operation,  decision,  sentence, 
judgment  or  decree,  upon  which  error  could  be  assigned.  The 
entering  the  appeal  vacated  the  judgment  in  favour  of  the  defend- 
ant below,  and  ipso  facto  arrested  or  defeated  the  effect  of  any 
opinion  of  the  Court  against  the  plaintiffs  upon  which  that  judg- 
ment may  be  presumed  to  have  been  founded.  The  appeal  being 
entered,  such  opinions  lost  their  character  of  finality;  in  truth  the 
act  of  the  party  who  now  seeks  to  review,  annulled  them ;  the 
appeal  takes  the  whole  case  up,  both  as  to  law  and  facts.  "  An 
appeal  is  a  civil  process  and  removes  a  cause  entirely,  subjecting 
the  law  and  facts  to  a  review  and  re-trial"  Mr.  Justice  Wash- 
ington  m  the  United  States  vs.  Goodwin,  7  Cranch  R.  108 ;  2  Peters 
Cond.  R.  434.  Pending  die  appeal,  there  is  no  judgment  upon 
which  process  can  issue,  the  rights  of  the  parties  are  in  abeyance 
and  are  dependant,  not  upon  the  past,  but  the  future  action  of  the 
court.  Suppose  this  writ  was  sustained,  and  this  Court  ahould 
affirm  the  decisions  complained  of,  what  effect  would  such  i^rm- 
ance  workl  would  it  revoke  or  discharge  the  appeal  and  arrest 
the  litigation  t  I  suppose  not.  The  judgment  of  this  Court  would 
be  Irutum  fulmen,  or  it  would  operate  as  an  instruction  to  the 
Court  upon  the  trial  of  the  appeal ;  and  if  it  should  so  operate,  this 
Court  would  present  the  ridiculous  attitude  of  a  tribunal  correct- 
ing errors  in  advance  of  a  case  made,  or  an  error  assigned.  We 
should  become  volunteers  to  instruct  upon  points  whjch  may  never 
be  raised,  and  to  correct  errors  wliich  never  may  be  committed. 
Upon  this  plan,  all  the  powers  of  the  Superior  Courts  would  be 
usurped,  and  this  Court  be  the  entire  judiciary. 

I  can  see  no  difference  between  the  adjudication  of  points  of 
law,  abstractly  presented  wholly  irrespective  of  an  existing  case, 
and  the  determination  of  questions  coming  before  us  as  these  da 
All  corrective  tribunals  of  which  I  have  any  knowledge,  have  de- 
clined to  entertain  any  question  which  does  not  grow  out  of  the 
case  made  by  the  record.  Nor  will  they  permit  questions  of  law 
to  be  made  in  the  courts  below  with  a  view  to  taking  them  up« 
which  do  not  fairly  spring  out  of  the  facts.    It  is  contended  that 


340  SUPREME  COURT  OF  GEORGIA. 

Carter  and  wile  V9,  Buchanan. 

under  the  Act  of  1845,  this  Court  may  remit  a  case  with  instmctioDs: 
^  that  is  true,  our  powers  are  not  limited  to  a  naked  judgment  of 
affirmance  or  reversal;  we  may  instruct,  but  only  in  cases  where 
we  have  the  jurisdiction.     So  the  question  returns. 

For  the  reasons  given,  the  motion  to  quash  these  writs  must  pre- 
vail. We  are  satisfied  with  this  decision  upon  principle;  equally  well 
upon  expediency.  It  can  do  the  plaintiffno  injury ;  upon  the  appeal 
he  is  entitled  to  be  heard  both  upon  the  law  and  the  facts ;  then,  i£he 
feels  aggiieved,  the  doors  of  this  Court  are  open  to  his  plaint.  It  is 
said  that  to  instruct  the  courts  in  advance  will  speed  the  cause  and 
hasten  the  administration  of  justice.  The  fact  is  doubted.  It  might 
retard  the  progress  of  justice,  but  if  it  did  not,  what  then  1  Does 
any  one,  cognizant  of  the  organization  of  this  Court,  beheve-  that 
its  justice  need  be  speeded  ?  It  is  now,  not  from  choice,  but  legal 
necessity,  the  most  rapidly  moving  court  of  errors  in  Christendom. 
No  man  can  rise  up  before  this  Court  and  complain  of  the  law's  de- 
lays. Twice  has  one  case  been  brought  before  us  and  finally  de- 
termined below,  in  about  twelve  months.  No  cause,  when  regu- 
larly brought  up,  can  remain  upon  our  docket  more  than  one  term, 
but  for  Providential  cause.  The  course  of  cofnplaining  ndgbt 
rather  be  reversed ;  it  is  to  be  feared  that  our  ac^tion  may  be  com- 
plained of  as  too  expeditious  for  the  best  ends  of  justice.  The 
conclusion  to  which  learned  counsel  would  conduct  us,  would  re- 
sult in  costly  works  of  supererogation — no  more.  The  plainliffi  he- 
low  had  their  election  to  appeal  or  not;  they  elected  to  appeal; 
had  they  not  appealed,  and  lefl  the  judgment  in  force  against  them, 
then  we  are  not  prepared  to  say  but  that  a  writ  of  error  woidd 
have  been  at  their  command.  Indeed  I  think  there  can  be  no 
doubt  of  it.  It  has,  however,  been  deteimined  in  Massachusetli, 
New  York,  and  Alabama,  that  a  party,  baring  by  statute  the 
right  of  appeal  from  the  judgment  or  verdict  of  an  Inferior  Comt, 
and  failing  to  exercise  it,  cannot  for  that  reason  maintain  a  writ  of 
error  before  the  Supreme  Court.  Russell  et  al,  vs.  Pricey  7  ParUr  K 
211;  Ex  parte  Sanford,  5  Ala,  R,  562;  SavageYS.  Gulliver,  ^  M^ms. 
R.  Ill,  178 ;  Champion  vs.  Brooks,  9  Mass,  R.  228, 229 ;  17  Jokm.  R. 
484;  Smith  vs.  Rice,  13  Mass.  R,  512;  see  also  1  NoU  Sf  McCmi^ 
430;  3  Wheat  433. 

We  are  not  prepared  to  go  so  far  as  these  cases  go.  If  the  paity 
has  no  notice  of  the  suit,  or  is  prevented  by  any  cause,  widKmt 
laches  on  his  part,  from  entering  an  appeal,  he  is  entitled  to  his  wriL 
See  cases  Uut  cited. 
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It  is  the  judgment  of  the  Court  that  the  writs  in  the  two  cases* 
Carter  and  wife  vs*  George  F.  Buchanan,  and  Carter  and  wife  r#. 
William  R.  Root,  be  quashed. 


No.  51.— Seaborn  J.  Saffold,  plaintiff  in  error  vs.  Christophes 

Keenan,  defendant  in  error. 

[1.]  Ao  application  to  amend  a  judgment  is  an  appeal  to  the  discretionary  power  of 
the  court.  * 

[2.]  The  discretion  of  the  Circuit  Courts  will  not  be  controlled  by  this  court,  in  refus- 
ing motions  to  amend  judgments  after  fourteen  years  acquiescence,  especially  where 
the  proposed  alteration  would  fix  the  defendant  w^th  a  heavy  liability ;  and  where 
toOi  tbfe  error  complained  of  is  not  one  whkh  &cilitates  the  record,  bjit  the  otjection 
is,  that  the  judgment  rendered,  is  not  so  beneficial  to  tlie  plaintiff  as  it  might  have 
been  made. 

Motion  to  amend  judgment.  In  Morgan  Superior  Court.  Jiidge 
Mbrsiwbthbr  presiding.  Mcotsh  Term,  18i7.  Motion  to  amend 
overruled  and  error  assigned  thereon. 

For  the  facts  and  grounds  of  error,  the  reader  is  referred  to  the 
opinion  of  the  Supreme  Court. 

FosTRR  for  the  plaintiff  in  error. 

Judge  Cone  and  James  H.  McHenrt,  for  the  defendant  in  er- 
ror, made  the  following  points : 

Amendments  are  either  at  common  law  or  by  statute.  1  1\mU 
Prae.  697 ;  1  Sir.  R.  137. 

Amendments  at  common  law,  are  while  the  proceedings  are  in 
**  paper"  or  "roll,"  and  must  be  made  while  the  proceedings  are 
m  Jieri,  and  before  record.  1  Tidd  Prac.  697,  711;  2  Tidd 
PfWi.  942;  1  SaUc.  R.  47;  3  Salk.  R.  31;  1  Baam  Abr.  145; 
Pome  R.  486. 

The  statute  of  amendments  relates  only  to  proceedings  of  record. 
1  Tidd  Prae.  697,  711,  712. 

The  amendment  sought  and  refused  by  the  Court  below  is  a 
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Statutory  amendment,  and  in  the  disci-ction  of  tlie  court.  8  Hemry 
VL  c.  12  ;  5  Taunt  R.  654 ;  10  S.  8fK  357;  TAe  U.S.  vs.  J5«/or<i, 
3  Peter*  R.  12;  6  Crflwr/*  i?.  217;  6  S.  ^  R.  510;  1  JL««y  R. 
467. 

The  judgment  entered  in  this  case  upon  the  award  was  properly 
entered,  and  the  only  judgment  that  could  be  legally  entered.  13 
John.  R.27;  1  Hen.  Sf  Munf.  R.  67 ;  1  Rand.  R.  449 ;  4  DaU.  R. 
285 ;  5  Wheat.  iJ.  294 ;  3  Cou>en  R.  70. 

After  a  great  lapse  of  time,  and  where  the  judgment  has  been 
performed,  no  amendment  will  be  allowed.  4  Ham,  i2.  45 ;  3  lb. 
486;  1  Hen.  SfMunf.  R.25;  2  Va.  Cases,  527;  1  FairfiddR.  278; 
1  Dev.  ^  Bat.  R.  374;  5  Watts  R.  176;  3  Coicen  R.50;  2  Titek. 
Gw»m.313,314;  TiddPrac.  435;  1  East  R.  77;  1  Hill  R.  209; 
2fltKlL447;  lKelhjR.A66. 

By  the  Court — Lumpkin,  J.  delivering  the  opinion. 

The  plaintiff  in  error,  in  the  year  1832,  levied  two  mortgage 
Ji.fas.  upon  personal  property,  and  .was  proceeding  to  sell,  when 
Keenan,  the  mortgagor,  filed  his  bill  in  equity  in  Morgan  Superior 
Court,  alleging  that  he  had  equitable  sets-ofT  to  the  amount  of  the 
raoitgages,  and  praying,  among  other  things,  that  the  executiom 
might  be  enjoined  until  the  final  hearing  of  the  biU.  At  Mardi 
Term,  1833,  of  Morgan  Cfouit,  the  matters  in  controversy  between 
the  parties  were  referred,  under  the  following  order : 

**  Ordered,  That  the  whole  matter  in  controversy  between  the 
parties,  including  the  cases  pending  in  the  Inferior  Court  of  this 
county,  be  referred  to  the  arbitrament  and  award  of  Isaac  R. 
Walton,  John  Robson,  and  Isaac  Walker;  and  should  there  he 
any  amount  allowed  Christopher  Keenan,  it  shall  be  credited  on 
the  Ji.fas.  which  have  been  enjoined. 

\**  It  is  further  ordered,  That  the  injunction  be  now  dissolved,  and 
that  the  sheriff  proceed  to  sell  the  mortgaged  property.  The  said 
arbitrators  shall  make  up  their  award  within  sixty  days  from  the 
adjournment  of  this  Court,  and  deliver  the  same  to  the  clerk,  who 
shaS  hand  a  certified  copy  to  the  sheriff;  and  if  their  award  be  in 
favour  of  Keenan,  the  amount  found  shall  be  credited  by  the  sheriff 
on  the  executions  in  his  hands,  the  residue  to  be  collected  by  him. 
The  referees  are  to  select  their  own  day  and  place  of  sitting,  giving 
the  parties,  or  their  attorneys,  ten  days  notice  thoreoE'* 
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The  following  award  was  duly  made^  and  retained  by  the  arbi* 
trators : 

"  In  accordance  with  a  rule  of  refei'ence  to  us  directed  from  the 
honoui*able  Superior  Court  of  said  County,  at  March  Term,  183S» 
we  have  proceeded  to  the  investigation  of  the  matters  in  dispute 
between  the  parties,  and  do  unanimously  award  and  decree  that 
the  two  -mortgage  fi.  fa4,,  issuing  from  the  Inferior  Court  of  said 
County,  in  favour  of  said  Saflbld  rs,  Keenan,  do  proceed  against 
the  said  Keenan ;  and  we  do  further  award  and  decree  to  the  said 
Seaborn  J.  SafTold  all  the  amounts  which  may  be  due  the  late  firm 
of  SafTold  &  Keenan,  by  note,  book  account,  or  otherwise,  and  one 
hundred  and  thirty-nine  dollars  and  seventy-nine  cents,  an  amount 
due  by  said  Keenan  to  said  SafTold ;  which  amount  we  award  and 
decree  to  be  entered  up  against  the  said  Keenan,  on  the  biH  in 
equity,  and  costs  of  suit.  And  we  further  award  and  decree,  that 
the  cases  of  C.  Keenan  vs.  S.  J.  Safibld,  in  the  Inferior  Court,  be 
dismissed  at  said  Keenan*s  cost." 

The  sheriff  sold  the  mortgaged  property,  which  failed  to  bring 
enough  to  satisfy  the  Ji.  fas. 

The  award  made  and  returned  by  the  arbitrators,  was  at  the 
following  term  of  Morgan  Superior  Court,  (September,  1833,) 
made  the  judgment  of  the  court,  and  an  execution  was  adjudged 
to  be  issued  against  the  principal  and  his  security  on  the  injunc- 
tion bond :  accordingly  an  execution  was  issued  for  the  balance  of 
one  hundred  and  thirty-nine  dollars  and  seventy-nine  cents,  found 
to  bo  owing  from  Keenan  to  SafTold,  and. the  amount  collected. 

In  1843,  SafTold  brought  suit  against  Eleazer  Lockwood,  the 
security  on  the  injunction  bond,  for  the  eventucUcandemmUian  money f 
claiming  the  difTerenco  between  the  amount  of  the  two  mortgage 
executions  and  the  sum  for  which  .  the  property  sold.  Judge 
Merriwether  who  pi*e8ided  on  the  trial  of  the  case,  permitted  the 
award  and  judgment,  together  with  the  mortgage  Ji,  fas.  to  go  to 
the  jury  as  evidence  of  the  amount  of  condemiuition  money.  To  the 
introduction  of  this  testimony  the  counsel  of  Lockwood  objected, 
and  being  oveiTuled  the  decision  was  excepted  to,  and  upon  ^  ,, 
.;  '  argument  had  before  this  Court,  the  judgment  below  was  reversed  -  l 
/^    •"^  *  ^'^^  ^^  ordered.     1  Kelly  IL  72.  ^\'' 

■^'        At  the  last  term  of  Morgan  Superior  Courts  flppUcfttaon  V{as 
made  by  the  attorneys  of  Safibld  to  amend 
upon  the  award,  by  inserting  therein  UM 
sums  respectively  due  upon  the  two  tM 
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tion  being  denied,  the  refusal  of  Judge  Merriwether  to  permit 
this  amendment,  is  assigned  for  error  in  the  writ  before  ns. 

[1.]  Great  latitude  is  allowed  by  courts  in  amending  their  judi- 
cial proceedings.  Davis  vs.  Barker,  1  Kelly  R.  559.  And  ddf 
proposition  is  abundantly  sanctioned  and  sustained  by  the  aathori- 
ties  cited  in  that  case.  And  while  it  is  true,  that  the  mere  mistake 
of  an  officer  is  never  without  remedy,  and  the  forms  of  the  comts 
are  always  best  used  when  they  are  made  to  promote  the  g^reat 
ends  of  justice,  still  it  must  be  apparent,  not  only  that  a  miHake 
has  actually  been  committed,  but  even  then  the  courts  in  amend- 
ing their  records,  will  so  shape  their  orders  as  not  to  work  injiis* 
tice  to  others.     1  Kelhj  R,  563. 

Was  there  any  mistake  made  in  entering  up  the  first  judgment 
in  this  case  1  We  think  not ;  on  the  contrary,  the  judgment  WM 
in  exact  conformity  with  the  rule  of  reference,  and  in  terms  of  the 
award;  the  amounts  respectively  due  upon  the  mortgages  had 
been  ascertained  by  judgments  of  foreclosure ;  and  in  submitting 
the  matters  in  controversy  between  the  parties  to  arbttraton,  this 
indebtedness,  as  thus  established,  was  not  only  distinctly  recognised, 
but,  by  the  interlocutory  decree  withdrawn  from  under  the  in- 
junction and  ordered  to  be  collected;  and  the  only  jurisdiction 
delegated  to  the  referees  over  these  Jl,  Jos.  was,  to  have  them 
credited  in  the  manner  specified  in  the  rule  of  reference,  with  any 
amount  which  they  might  find  coming  from  SafTold  to  Keenao. 
They  find  that  nothing  was  due ;  on  the  other  hand,  they  awarded 
to  SafTold,  against  Reenan,  one  hundred  and  thirty-nine  doOan 
and  seventy-nine  cents,  upon  general  settlement,  and  for  whidi 
they  directed  a  decree  to  be  entered  up  under  the  bill,  together 
with  the  costs  of  suit  They  went  further,  and  decided  that  te 
cases  in  the  Inferior  Court,  at  the  instance  of  Reenan  against 
SafTold,  should  be  dismissed  at  plaintiff's  cost  True  they  awaid 
that  the  mortgage^. ^.  shall  proceed ;  this  was  an  act  of  super- 
erogation ;  in  doing  so  the  arbitrators  performed  what  was  not  only 
net  required  of  them,  but  what  had  already  been  done  by  the 
chancellor;  and  that,  too,  by  the  consent  and  agreement  of  all  con* 
cemed  in  the  rule  of  reference.  He  ordered  the  executioni  ex- 
pressly to  proceed,  giving  to  the  arbitrators  no  other  control  except 
to /credit  them  with  any  balance  which  they  might  ascertain  to  be 
coming  from  SafTold  to  Reenan ;  and  the  date  of  the  arbitraiko 
was  fixed  within  die  interval  which  transpired  between  the  dissa- 

'-41  of  die  injuDCtioii  and  the  day  of  sale,  in  order  that  tlie  4e- 
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fendant  miglit  get  the'  benefit  of  the  award,  provided  it  should  be 
in  his  favourl  In  the  mean  time  no  delay  was  interposed  to  the 
admitted  rights  of  the  plaintiff;  the  process  of  the  law  was  steadily 
advancing,  and  needed  not  the  award  of  the  arbitrators  to  impait  to 
it  motion  and  progression.  And  this  view  alone  is  conclusive  that 
it  was  never  understood  or  intended  that  the  mortgage^.  Jag, 
should  be  merged  in  the  judgment  of  condemnation  under  the  biH, 
as  is  now  sought  to  be  done  by  the  amendment  The- vitality  and 
energy  of  these  precepts  were  whoUy  unimpaired  by  that  judg- 
ment, and  the  executions  were  as  good  and  subsisting  q/ter  as  h&' 
/ore  its  rendition  ;  otherwise  they  never  could  have  proceeded  to 
sell  the  mortgaged  property.  This  whole  proceeding  was  ittBgal 
and  void,  if  they  were  included  in  the  award.  The  award  virtii- 
ally  determined,  there  was  no  credit  to  be  entered  on  these  j(.  Jiu, 
and  nothing  more ;  and  taken  in  connexion  with  the  interlocutory 
decree  ia  the  rule  of  reference,  is  final  and  conclusive  as  t6  the 
rights  of  the  parties  respecting  their  indebtedness  to  each  other, 
and  would  I  apprehend,  be  a  full  and  complete  bar  to  aB  fiiither 
litigation  between  them. 

And  the  only  sum  for  which  the  judgment  could  have  been 
signed,  was  that  for  which  it  was  taken.  And  the  defendant's 
Solieiter  evinced  a  proper  appraciation  of  the  rights  of  his  client 
in  llie  piemises>  in  disregarding  so  much  of  the  tiward  as  directed 
the  JL  Jos,  to  go  on,  and  in  entering  up  his  decree  for  the  one 
hufldred^and  thirty-nine  dollars  and  seventy-nine  cents,  the  balaa^oe 
due  upon  examination,  from  Keenan  to  Safibld  in  additibn  to  tii# 
mortgage  executions. 

Here  then  is  no  mistake,  clencal  or  otherwise,  capable  of  being 
rectified,  as  would  have  been  the  case  had  one  hundred  and  twenty 
dollars  or  some  other  sum  beeti  substituted  through  inadvertence 
fol:  that  found  by  the  arbitrators.  The  judgment  therefore,  pro- 
posed to  be  altered,  is  the  identical  one  not  only  demanded  by  fSkB 
pleadings,  but  that  which  was  in  the  mind  of  the  Court  and  of 
counsel  at  the  time.  That  offered  is  altogether  new,  and  designed 
to  meet  an  unforeseen  contingency  which  has  arisen  in  the  courae 
of  the  altercations  between  the  parties,  and  vi4iich,  if  granted,  would 
flatly  contradict  the  previous  proceedings  had  imder  the  mortgage 
^  Jos.  No  tribunal  is  competent  to  do  this,  even  had  the  appli- 
cation  been  made  at  a  proper  time.  Courts  may  ponect  erroneous 
judgments ;  they  cannot  allow  wholly  AjSere^t-ii^iKlfll^^^ 
to  the  several  phases  which  litigation  iMufliBa  /or*  pieAuts  in  a 
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course  of  judicial  administration.  A  judgment  rendered  in  1833, 
and  acquiesced  in  ever  since,  and  long  since  fiiSy  executed,  cannot 
be  remodeled  in  1847,  in  order  to  conform  to  the  opinion  of  tbia  or 
anj  other  tribunal,  as  to  what  constitutes  the  evidence  of  eventual 
condemnation  money  in  an  action  on  an  injunction  bond. 

[2.j  If  this  motion  would  have  been  objectionable  for  the  rea- 
oons  already  assigrned  if  made  at  any  time,  what  ezcuae  aball  be 
given  for  the  delay  of  fouiteen  years  which  have  elapsed  since  the 
alleged  mistake  occurred]  In  this  period  a  judgment  would  be 
doubly  barred  under  our  dormant  judgment  act;  and  the  right  to 
maintain  ejectment  for  lands,  twice  tolled  or  taken  away,  although 
the  unquestionable  title  should  be  in  the  plaintiff.  Must  there  be 
IK>  limit  to  motions  to  amend  judicial  proceedings! 

In  JBvaiu  vs.  Rogers,  1  Kdly  R,  466,  it  is  pretty  atrongly  iaCi- 
mated  that  the  ear  of  this  Court  would  be  stopped  after*five  yean, 
to- similar  complaints.  Here  the  tardiness  is  trebled,  the  &ult^iee* 
fold. 

In  Burraugki  vs.  Stevens  and  others,  5  Taunt.  554,  both  C9Ugf 
Justice  Gibhs  and  Justice  Heath  put  their  refusal  to  permit  the 
judgment  to  be  amended,  upon  the  great  length  of  time  which  had 
intervened  since  its  rendition. 

It  is  not  pretended  that  there  is  any  positive  rule  of  law  upoo 
diis  subject,  and  thei*efore  much,  nay  every  thing,  must  be  left  lo 
the  sound  discretion  of  the  Court.  That  there  may  be  an  end  of 
litigation,  however,  it  is  important,  undoubtedly,  that  these  applica- 
tioBs  be  made  mthin  a  reasonable  time.  At  this  distant  day,  iHm 
shall  undertake  to  say  what  was  in  the  mind  of  the  very  able  judge 
who  awarded  this  judgn>ent  1  or  that  it  waS^not  done  upon  the  most 
mature  reflection,  when  the  whole  transaction  was  fresh  and  the 
circumstances  of  the  case  spread  out  before  him  1 

In  the  State  of  New  York  it  has  been  decided,  that  afler  ah^ 
of  twenty  years  no  judicial  proceedings  whatever  ought  to  be  set 
aside  for  irregularity.  7  John.  d,'y(^.  And  in  a  later  case,  of  SmUm 
ifSfmth  vs.  Cook,  4  Wend.  217,  the  Supreme  Court  of  that  State 
held,  that  afler  a  lapse  of  ten  years  a  judgment  will  not  be  set  aside 
for  irregulaiity,  or  on  the  merits,  where  there  is  no  complaint  of 
fraud  or  circumvention.  And  Mr.  Justice  Sutherland,  in  deliverii^ 
the  opinion  of  the  court,  says :  "  that  to  do  so  would  be  an  extia- 
ordinary  and  unprecedented  exercise  of  the  powers  of  the  couxt*** 
He  addSy  ^itmay  be  injurious  to  the  party  that  he  cannot  be  le- 
lieved,  but  the  VAame  le^Vft  u^ow  Vxvcck&^lC    There  mual  be 
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limitadoiiB  to  applications  of  this  nature,  and  the  length  of  time 
which  has  elapsed  must  estop  the  party.  For  the  most  manifest 
error  apparent  on  the  record,  the  defendant  could  not  be  relieved 
by  writ  of  error,  the  time  for  bringing  such  writ  having  expired ; 
and  if  for  error  apparent  on  the  record  he  is  remediless,  he  cannot 
expect  to  have  a  judgment  set  aside  for  a  less  cogent  cause." 

In  SmrteU  vs.  Braihfard,  2  Bay  R.  338,  the  Constitutionai  Court 
of  South  Carolina  say,  "  it  would  be  a  most  dangerous  thing  to  jeC 
aside  a  judgment  and  pitMeedings  twdve  years  after  final  judgement 
was  signed  and  entered  up ;  there  would  be  no  end  to  applications 
of  this  sort  if  once  a  precedent  was  established  for  that  purpose." 

These  decisions  of  the  courts  of  other  States,  with  others  which 
might  be  adduced,  establish,  it  is  true,  that  there  is  no  uniformity  of 
practice  upon  this  point ;  from  the  nature  of  the  case  none  could 
be  expected;  still  they  are  entitled  to  much  consideration,  and  mfill, 
I  trust,  like  all  others  coming  from  any  quarter  of  the  confederacy, 
be  always  treated  with  respect  by  this  Court  They  show  with 
what  caution  a  door  will  be  opened  and  a  precedent  made  of  un- 
ravelling and  setting  aside  judgments,  after  such  a  length  of  time, 
for  errors  and  mistakes  which  ought  to  have  been  corrected  imme- 
diately after  the  time  when  the  proceedings  were  filed. 

The  statutes  of  jeofails,  made  to  secure  verdicts  and  judgments, 
stand  opposed  to  these  motions.  And  judges  should  lend  them  an 
unwilling  ear,  as  not  only  tending  to  render  all  judgments  insecure 
and  uncertain,  but,  as  suggested  by  counsel  in  the  argument  of  one 
of  the  cases  cited,  their  time  would  be  wholly  occupied  in  revising 
and  examining  old  judgments. 

And  besides,  the  question  now  to  be  considered  is,  not  whether 
this  Court  under  similar  circumstances  would  have  done  as  was 
done  by  the  Circuit  Court;  (we  are  ft-ee  to  admit  that  we  would) 
the  question  is,  whether  that  Court,  in  the  exercise  of  its  discre- 
tionary power  upon  this  subject,  has  manifesdy  and  flagrantly 
violated  any  principle  of  law  1  Wis  do  not  perceive  that  it  has. 
We  maintain  that  it  has  not 

After  all,  the  judgment  as  it  now  stands,  is  Hot  erroneous,  con- 
ceding all  that  is  claimed,  but  only  less  beneficial  to  the  party  than 
that  which  he  contends,  he  might  have  had.  The  case  too  of 
Short  vs.  Coffii^  5  Burr.  R.  2730,  shows  that  the  rule  is  different 
where  the  application  is  to  discharge  and  where  it  is  to 
the  party.  Much  more  latitude  is  allowed  in  die  fona&i 
the  latter  case.  -  J 
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Wbaty  I  aak,  would  be  the  effect  of  the  proposed  amendment  f 
to  bind  Koenan  and  his  secuiity  in  a  suit  upon  the  injunction  bond, 
for  the  remainder  due  upon  the  mortgage  fi^fas;  to  exclude  all 
defence  as  to  the  real  injury  sustained  by  Safibld  on  account  of 
the  injunction.  Now  the  actual  damage  may  have  been  nothing, 
or  very  inconsiderable ;  would  it  not  be  doing  gross  injustice  to 
Keenau  and  Lockwood  bo  to  mould  these  proceedings  as  to  com- 
pel them  to  submit  to  a  recovery  of  some  three  thousand  dollazs, 
the  difference  between  the  amount  of  the  fi.  fas*  and  the  sum  for 
which  the  mortgaged  property  sold  ?  Such  an  interpreta^on  of  the 
law  would  be  productive-  of  results  which  I  am  free  to  confess,  do 
not  accord  with  my  notions  of  light  and  equity. 

In  any  view  theroforo  which  wo  can  take  of  this  matter,  the 
jvdg^ent  of  the  Court  below  must  be  affirmed. 


No.  62. — James  Lono  and  othci*8,  plaintiffs  in  attacjunent,  and 
plainti£&in  error  r«.  Kinchen  Strickland  claimant,  and  defend- 
ant in  error. 

[1.]  The  security  to  the  appeal  bond  in  the  Court  below  must  be  made  a  party  to  the 
writ  ofeiTor. 

[2.]  The  writ  of  error  nay  be  amended  po  as  to  include  such  aecurity,  but  only  apoa 
the  production  to  the  Court  of  the  written  consent  of  such  secnritj,  together  with  a 
waiTer  of  the  notice  to  which  he  is  entitled. 

From  Madison  Superior  Court.  Attachment  against  Baikley 
Sims,  in  which  the  defendant  in  error  was  claimant  of  the  property 
levied  on  under  the  attachment. 

It  appeared  that  the  cause  was  tried  in  the  Court  below  on  the 
appeal,  and  that  Richardson  Hancock,  o^e  of  the  securities  to  the 
appeal  bond  was  not  made  a  party  to  the  writ  of  errw. 

Motion  to  dismiss  wi-it  of  error  on  this  ground. 

CoBB»  for  plaintiffs  in  error. 
-^ .   Mitchell,  for  dofcnd^ni  m  error. 
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By  the  Court —  Warner,  J.  delivering  the  opinion. 

In  tfa&B  case  there  was  a  motion  to  dismiss  the  writ  of  error,  on 
the  ground  that  Richardson  Hancock,  one  of  the  secorities  to  the  ap- 
peal bond  in  the  Court  below  was  not  made  a  party.  This  ques-  [1.] 
tion  was  settled  by  this  Court  in  the  case  of  John  Dilletal.r^.Gktbriel 
Jones,  2  Kdlif,  79,  and  re-afiirmed  in  the  case  of  James  Morris  r#. 
Wiley  Parish  &  Co.  lb.  287.  In  both  of  those  cases  we  held, 4br  the 
reasons  therein  stated,  that  the  security  on  the  appeal  bond  in  the 
Court  below,  was  a  necessary  party  to  the  writ  of  error  in  this 
Court,  and  that  is  to  be  considered  as  the  established  rule  of  titiW 
Court  from  which  we  do  not  consider  ourselves  at  liberty  to  d»> 
pertr  The  writ  of  error  may  be  amended,  but  in  our  judgment  [2.] 
there  sho^d  be  produced  to  the  Court  the  nfritten  consent  of  die 
party  whose  name  is  sought  to  be  introduced,  together  with  a 
waiver  of  die  notice  to  which  he  is  entitled,  which  the  party  mov* 
ing  the  amendment  in  this  case  has  failed  to  exhibit  to  the  Court. 
Let  the  writ  of  error  therefbre  be  dismissed. 


$fo.  53.*-Wi£LiAM  Fish,  plaintiff  in  error  vs.  Chapman  9c  Ross, 

defendants  in  error. 

[1.]  One  who  contracts  to  transport  goods  from  one  pouit  to  another,  and  delirer  them 
in  food  order  and  eomHUoHj  wtavoidaUe  aeeidemtt  only  excepted,  is  not  a  eoiamsm 
cairisr,  but  Is  responsible  on  h^  contract  as  one. 

[S.]  To  nake  «  person  a  eommom  earrier,  he  must  exercise  it  as  a  eoraaoa  eaiplDjw 
ment;  he  must  undertake  to  carry  goods  for  persons  generally,  and  he  mutt  iHd 
.himself  out  as  ready  to  engage  in  the  transportation  of  goods  for  hire  as  a  busiaem, 
and  not  as  a  casual  occupation  pro  kae  vice* 

[3.]  UmaooideMe  is  synonymous  with  tuevifoMe,  and  UeHtabk  or  UHamidaUe  meH- 
dmto  are  the  same  with  iko  aeU  of  God,  whkh  mean  any  accident  ptodaced  by 
physical  causes  which  are  inevitable ;  such  as  lightnings,  storms,  perils  of  the  sel^ 
eardiquakes,  inundations,  sudden  death,  or  illness. 

[4.]  A  common  carrier  is  in  the  nature  of  an  insurer  of  the  goods  entrusted  to  his  care 
and  is  responsible  for  erery  injury  sustained  by  them,  occasioned  by  any  means 
wfaalBvtr,  uoept  only  the  act  of  God  and  Ae  Kimg^o  emeoUeo. 

m  Norcanhs  vary  hk  responsibility  by  noti6eorqMcialaeoepianoe,8iicbbeiiVvoid 
as  cootvaTening  the  policy  of  the  law ;  but  he  may  require  the  nature  and  Taloe  tf 
the  goods  to  be  made  known  to  him,  and  may  arail  himself  of  aiy/i>gsJitfcnC  aj^u^^i 
sayings  of  his  employers. 
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-^  

Kinh  rt.  Chapman  d&  Rom. 

From  Washington. 

This  was  an  action  brought  by  Chapman  he  Roes,  against  'Wil- 
liam Fish,  in  Washington  Coanty  Superior  Coiuty  and  waa  tiied 
before  Judge  Holt,  March  Term,  1847. 

It  appeared  that  Fish,  the  plaintiff  in  error,  leoeived  at  the  then 
head  of  the  Central  Rail  Road,  from  the  agent  oftranqportatioo  oa 
that  road,  certain  packages  of  goods  belonging  to  Chapman  & 
Ross,  the  defendants  in  error,  which,  by  special  contract  he 
promised  to  deliver  m  good,  order  and  condkUm  at  Macon,  muumd' 
Me  acddaUi  only  excepted.  In  attempting  to  cross  a  stream  hit 
wagon  was  upset,  and  the  goods  damaged.  The  action  was 
hnmght  to  recover  the  loss  sustained  by  the  injury  thus  done  to 
the  floods.  Upon  the  trial  the  special  contract  to  d^ver  as  ahofe 
was  proven,  whereupon  the  Court  below  decided  that  the  plaintiff 
in  error,  under  his  contract  with  Chapman  Sc  Ross,  was  a  osmsimi 
earner,  and  the  defendants  in  error  recovered. 

To  which  decision  of  the  Court  below  the  plaintiff  in  emr  ss- 
cepted. 

Fish,  for  the  plaintiff  in  error. 

Thomas  &  Johnson,  ibr  the  defendants. 

Mr.  R.  M.  Johnson,  for  defendants,  submitted  the  foHowiDg 
points  and  authorities : 

All  railroads  are  common  carriers,  unless  exempt  by  some  special 
provision. 

An  agent  of  a  railroad,  giving  a  receipt  of  goods  to  a  bailor  for 
a  wagoner*  connects  the  wagoner  with  the  raOroad,  and  ther^ 
makes  him  a  common  carrier. 

A  wagoner  is  a  common  carrier,  whether  transportation  be  his 
direct  and  principal  employment,  or  only  an  occasional  and  inci- 
dental employment.  Smith  Leading  Caees,  Cogge  vs.  Banmrd, 
178,  note  referring  to,  1  Watts  Sf  Sergeant,  285. 

One  who  undertakes  to  carry  produce  or  goods  of  any  sort  fitm 
one  place  on  the  river  to  another,  is  a  common  carrier.  See  Smith 
L.  C.  above,  referring  to  Peck  Ten,  IL  270;  17  Yerger,  340,  342. 

All  persons  carrying  goods  for  hire  come  under  the  denomiDa- 
tion  of  common  carriers.    Petersdarf  Ahr,  h,  57. 
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Where  a  witness  testifies  that  one  is  a  common  carrier,  it  must 
be  taken  that  he  knows  what  constitutes  a  common  carrier. 

Where  a  wagoner  gives  his  receipt  for  goods  restricting  a  lia- 
bility which  attaches  to  a  common  carrier,  but  not  to  a  special 
bailee  for  hire,  he  admits  himself  to  be  a  common  carrier. 

If  a  common  carrier  deviates  from  the  voyage,  he  is  liable  for  all 
losses,  even  those  which  arise  from  unavoidable  accident.  Stanf  om 
Bailment,  sec.  509;  Wright  193;  5  Petersdorf  Abr.  143;  Start/  On 
Bailment^  sec,  497. 

The  liabilities  of  a  carrier  by  land  and  of  a  carrier  by  water  are 
the  same;  or,  if  not  the  same,  those  of  a  carrier  by  land  are  greater. 
Story  on  B.  497.  , 

A  common  carrier  is  liable  for  all  losses  which  happen,  except 
by  act  of  God  or  public  enemies.  Act  of  God  means  something  in 
opposition  to  act  of  man.  1  T.  R.  27.  Something  occasioned  by 
violence  of  nature.  1  Wend,  R,  190,  195,  196;  Story  on  B,  m;. 
511.     Inevitable  necessity.     B.  sec.  489 ;  19  Wend.  R.  263. 

A  commoli  carrier  cannot  restrict  his  liability  by  notice  or  ex- 
press agreement  in  Ge^fg^a^B-^  could  not  do  so  in  England  until 
1796,  and  such  restricti'ons^jton  were  confined  almost  exclusively 
to  certain  goods  of  great  vAue  and  amall  bulk,  and  to  a  certain 
sum.  He  cannot,  at  common  law,  restrict  his  liability.  He  is  an 
insurer.  1  Esp.  A.  36;  19  Wend.  R.  232,  251 ;  Story  on  B.  493; 
1  Starkie  R.  186,  172;  2  HUl  R,  623. 

If  a  common  carrier  can  limit  his  liability,  a  promise  to  carry 
safely,  unavoidable  accidents  only  excepted,  is  no  limitatioR  of  hh 
liability,  "unavoidable  accident''  being  synonymous  with  **  act  of 
God." 

Mr.  Thomas,  on  same  side  in  conclusion,  contended,  that  if  the 
party  was  not  a  common  carrier,  his  obligations  are  precisely  the 
same  under  his  contract;  and  if  any  difference  exists,  he  is  even 
more  strictly  liable  by  his  contract  than  a  common  darrier.  Siory 
on  B.  see.  36, 

Unavoidable  accidents  and  inevitable  accidents  are  the  same, 
and  bodi  mean  whatever  occurs  by  the  act  of  God.  Story  on  B. 
sees.  511,457;  2  Bos.  if  Ptd.  R.  419;  Smia  L.  Cases,  Coggs  vs. 
Bernard,  33  Law  Lib.  180. 

Departing  from  the  public  road  or  highway  when  an  accidenl^ 
happened,  it  is  a  conclusion  of  law  that  it  was  by  negligence.  flij^H 
on  B.  tecs.  509,  413. 
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If  the  Court  below  erred  in  charging  the  jury  that  the  party 
a  common  carrier,  still  ho  was  a  private  carrier,  under  as  0trobg 
liabihty  by  contract  as  common  carriers,  and  therefore  error  in  thif 
could  not  have  controlled  the  verdict. 

The  Court  did  not  err  in  charging  the  jury  that  leaving  the  rotd 
shows  negligence. 

By  the  Court — Nisdet,  J.  deliveiing  the  opinion* 

The  plaintiff  in  error,  WiUiam  Fish,  received  at  the  then  held 
of  the  Central  Rail  Road  from  the  agent  of  transportation  on  that 
road,  certain  packages  of  goods  belonging  to  the  defendants  id 
error,  Chapman  &  Ross,  which  by  a  special  contract  he  promised 
to  deliver  in  good  order  and  condition  at  Macon,  unavoidiMe  acddaUi 
only  excepted.  In  attempting  to  cross  a  stream  his  wagon  was 
upset  and  the  goods  damaged.  Chapman  and  Ross  brought  svit 
against  him  to  recover  the  loss  sustained  by  the  injury  done  to  the 
goods.  A  number  of  points  ai*e  made  in  the  assignment,  and  Boae 
of  them  of  great  practical  importancp  in  this  community.  They 
grow  out  of  the  construction  whicboie  Court  below  put  upon  the 
contract  for  the  carrying  of  these  goods  above  recited.  I  shall  not 
consider  each  point  separately,  believing  that  all  of  them  will  be 
dbcussed  and  decided  in  those  which  I  shall  particularly  notice* 

[1.]  The -Court  below  decided  that  the  plaintiff  in  error  nnder 
his  contract  with  Chapman  &  Ross  was  a  common  cartier^  to  wUdi 
opinion  he  excepts.  The  evidence  upon  this  point  is  the  contract 
and  nothing  more.  It  does  not  appear  that  carrying  was  his  ha- 
bitual business;  all  that  does  appear  from  the  record  is,  that  he 
undertook  upon  a  special  contract,  and  upon  this  occasion,  to  haal 
on  his  own  wagon  for  a  compensation  specified,  the  goods  of  die 
defen^^ts  from  the  then  terminus  of  the  Central  Rail  Road  to  the 
city  of  Macon.  Does  such  an  undertaking  make  him  a  comnKio 
carrier?  That  is  the  question,  and  we  are  incHned  to  answer  it  in 
[2.]  the  negative.  A  common  carrier  is  one  who  undertakes  to  trsM- 
port  from  place  to  place  for  hire,  the  goods  of  such  persons  as 
think  fit  to  employ  him.  Such  is  a  proprietor  of  wagons,  faargait 
lighters,  merchant  ships,  or  other  instruments  for  the  public 
veyance  of  goods.  See  Mr.  Smith's  able  commentary  on  the 
of  CoggB  vs.  Bernard,  1  SmUJi  Leading  Cases,  172;  Forward 'n. 
Pittard,  1  T.  R.  21 ;  Morse  vs.  Slew,  2  Lev.  69;  1  VenL  190,  238; 
%:A  vs.  Knccland,  Cro.  Jac.  ?»'^Q  \  Maiiwg  vs.  Todd,  1  Stark^  TO; 
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Brook  ya.  Pickwick,  I  Bmg,  R.218.    Rul-way  companioe  aro  com- 
moncarrieis.  Paltnerva.Grand J»ticlio» Canal Co,iM.lrW.R.149. 

"  Common  carrien  (says  Chancellor  Kent,)  undortake  generally 
SDdJbr  all  people  ttt^fferaUly,  to  convey  gooda  and  delivciT  them  at 
a  place  appointed,  for  hire,  and  with  or  without  a  apodal  agree- 
mfflit  as  to  price."     2  Kent,  598. 

"  It  is  not  (sajrs  Mr.  Justice  Story,)  every  person  who  under- 
takes to  carry  goods  for  hire,  that  ia  deemed  a  common  carrier. 
A  pitvate  person  may  contract  vrith  another  for  the  carriage  of 
his  goods  and  incur  no  responribility  beyond  that  of  an  ordinary 
buleo  for  hire,  that  is  to  say,  the  responsibility  of  ordinary 
diligence.  To  bring  a  person  under  the  description  of  a  commcw 
carrier,  Aemtuteixrdte  it  as  a  public  emplm/ment;  hemtutundertaie 
to  carry  goodtjbr  pertoiu  generaUy,  amd  he  mittl  hold  himic^oHt  ai 
nady  to  engage  m  Ae  ^atuportatiait  ofgoodt  for  hire,  ai  a  biui»ei» 
md  not  at  a  catuai  occupatioii  "pro  hoc  vice."  Story  on  BaiL  tee. 
495. 

A  common  carrier  is  bouaftto  convey  the  goods  of  any  person 
offering  to  pay  his  hire  nfi1o(irTiifi  carriage  be  already  fiUl,  m  the 
risic  sought  to  be  imposed  upon  luin  ratraordinary,  or  unless  the 
goods  bo  of  a  sort  which  he  cannot  convey,  or  is  not  in  the  habit  of 
conveying.  Jackton  vs.  Rogers,  2  Shout.  327 ;  Riiey  vs.  Home,  5  Bing. 
A.  217;  Lanevo.  Cotton,  1  Ld.  Ray  R.  646;  Edwardt-n.  Sheratt, 
1  EatLR.  604;  Button n. Donovan,  IB.I^A.R.  32;  2 Kent,  696; 
Eliee  va.  Gatuood,  5  T.  R.  143;  1  Piek.  A.  50;  2  Sumner  R. 221 ; 
Story  on  Bail.  322,  323;  Dudley  S.  C.  Lau>  and  Eq.  R.  ISQ. 

It  will  be  seen  hereafter  we  hold  that  according  to  the  com- 
mon law  as  of  force  in  this  country  in  1776,  a  common  carrier 
cannot  vary  or  limit  his  liability  by  notice  or  special  acceptanco, 
and  shall  advert  to  this  subject  again.  For  the  present  we  state 
the  proposition  broEully,  that  he  is  in  tho  nature  of  on  insurer  of 
the  goods  entrusted  to  bis  care,  and  is  responsible  for  evoiy  injury 
sustained  by  them  occasioned  by  any  means  whatever,  excopt 
only  the  act  of  God  and  the  Katg't  enemtet.  1  Ust.  &9  ;  Dale  vs.  HaSL^ 
1  URif.  281;  Covingtmya.  Wman.Gow  11,5;  iJaPw  vs.  Garr^ 
6  Bing.  716 ;  2  Kent,  597  ;  Coggi  vs.  Bernard,  2  Ld.  Ray,  918 ;  1 1 
£.27;  iEtp.R.127;  5Bing.R.2n. 

It  ia  from  these  definitions  and  from  the  two  iiropositioua  Ut 
that  we  Me  to  determine  what  consdtutBea  person  nconuDonca 
linfer  then  that  the  businesii  of  carryiog  iniut  Ix:  Af lAifauiI  w 
camal.    An  occaoioaal  imdortaluDg  lo  atxt%  ^ 
45 
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person  a  common  carrier ;  if  it  did»  then  it  is  hard  to  determiiie 
who,  in  a  planting  and  commercial  community  like  ourSy  is  not  one  | 
there  are  few  planters  in  our  own  State  owning  a  wagon  and 
team,  who  do  not  occasionally  contract  to  carry  goods.  It  wooU 
be  contrary  to  reason,  and  excessively  burdensome,  nay,  enormoody 
oppressive,  to  subject  a  man  to  the  responsibilities  of  a  conunon 
carrier,  Who  might  once  a  year  or  oflener  at  long  interralfly  eon- 
tract  to  haul  goods  from  one  point  in  the  State  to  another.  Sack 
a  rule  would  be  exceedingly  inconvenient  to  the  whole  commnutj, 
for  if  established,  it  might  become  difficult  in  certain  districtB  of 
our  State  to  procure  transportation. 

The  undertaking  must  be  general  and  for  all  people  ind^erm^. 
.The  undertaking  may  be  evidenced  by  the  carrier's  own  notice^  or 
|)ractically  by  a  scries  of  acts,  by  his  known  habitdal  continauioe 
in  this  line  of  business.  He  must  thus  assume  to  be  the  eenrant  of 
the  public,  he  must  undertake  for  all  people.  A  special  undeitakiiig 
for  one  man  does  not  make  a  wagoner,  or  any  body  else,  a  caoanoa 
carrier.  I  am  very  well  aware  of  th0i^||Dportance  of  holding  wagmi- 
ers  in  this  country  to  a  rigid  accoitntebility ;  they  are  fixnn  neeet- 
•sity  greatly  trusted,  valuable  interests  are  committed  to  them,  and 
they  are  not  always  of  the  most  careful,  sober  and  responsible  clav 
of  our  citizens.  Still  the  necessity  of  an  inflexible  adherence  te  gen- 
eral rules  we  cannot  and  wish  not  to  escape  from.  To  guard  tliiv 
point  therefore,  we  say,  that  he  who  follows  wagoning  for  a  Hfdy- 
hood,  or  he  who  gives  out  to  the  world  in  any  intelligible  way  dut 
ho  will  take  goods  or  other  things  for  transportation  from  place  to 
place,  whether  for  a  year,  a  season,  or  less  time,  is  a 
rier  and  subject  to  all  his  liabilities. 

One  of  the  obligations  of  a  common  earner,  as  we  haTe 
to  carry  the  goods  of  any  person  offering  to  pay  his  hire ;  with 
tain  specific  limitations  this  is  the  rule.  If  he  refuse  to  canr^  he 
is  liable  to  be  sued,  and  to  respond  in  damages  to  the  person  ag- 
grieved, and  this  is  perhaps  the  safest  test  of  his  character.  By 
this  test  was  Mr.  Fish  a  common  carrier  ?  There  is  no  OYidenoe  to 
make  him  one  but  his  contract  with  Chapman  &  Ross,  SnppoiB 
that  aflcr  executing  this  contract,  another  application  had  been 
made  to  him  to  carry  goods,  which  he  refused,  could  he  be  made 
liable  in  damages  for  such  refusal  upon  this  evidence  1  Cleaily 
not.  There  in  not  a  coiie  in  the  books,  but  one  to  which  I  ahall 
I)rc3cnlly  advcvl,  wXudk  viv^uld  maVc  him  liable  upon  proof  of  a 
single  carryinvj.  oyicv^VivoTi. 
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The  extent  of  his  liability,  and  his  inability  to  vary  that  liability 
by  notice  or  special  acceptance,  is  another  test.  A  common  car^ 
rier  is  liable  at  all  events,  but  for  the  act  of  God  and  the  King's 
enemies;  and  he  cannot  limit  or  vary  that  liability.  Whereas  a 
carrier  for  hire  in  a  particular  case,  is  only  answerable  for  ordi- 
nary neglect,  unless  he  by  express  contract  assumes  the  risk  of  a 
common  carrier;  his  liability  may  be  regulated  by  his  contract. 
We  do  not  think  this  undertaking  would  give  to  Mr.  Fish  that 
character  which  would  preclude  him  from  defining  his  liability  in 
any  other  contract.  By  this  contract  he  may  be  liable  pro  hoc  vice 
as  a  common  carrier,  for  that  is  a  difierent  thing. 

Upon  these  views  we  predicate  the  opinion,  that  the  plaintiff 
in  error  was  not  a  common  carrier.  From  the  way  in  which  the 
opinion  of  the  court  is  expressed  in  the  bill  of  exceptions,  I  am  left 
somewhat  in  doubt  whether  the  able  judge  presiding  in  this  cause, 
intended  to  say  that  the  plaintiff  in  error  was  a  common  carrier,  or 
that  under  his  contract  ho  was  liable  as  such.  If  the  former,  wo 
think  he  erred;  and  if  the  latter,  as  we  shall  more  fully  show,  wo 
think  witE  him.  In  either  event  we  shaU  not  send  the  case  back ; 
for  if  he  meant  to  say  that  the  plaintiff  upon  general  principles  was 
a  common  carrier,  thinking  as  we  do  that  he  is  liable  under  this 
contract  as  such,  he  will  not  be  benefited  by  the  case's  going 
Uck* 

In  conflict  with  these  views,  it  has  been  held  in  Pennsylvania, 
that  '^  a  wagoner  who  carries  goods  for  hire,  is  a  common  carrier, 
whether  transportation  be  his  principal  and  direct  business,  or  an 
occasional  and  incidental  employment"  CrUwrn,  Chief  Justice,  w 
Gard<m  vs.  Hutchmitm,  1  WaiU  ^  Serg.  K  285.  This  decision  no 
doabt  contemplates  an  undertaking  to  carry  generally  without  a 
special  contract,  and  does  not  deny  to  the  undertaker  the  right  to 
define  his  liability.  There  are  cases  in  Tennessee  and  New  Hamp- 
riiire  which  favour  the  Pennsylvania  rule,  but  there  can  be  but  little 
doubt  that  that  case  is  opposed  to  the  principles  of  the  common  law, 
•ad  its  mle  wholly  inexpedient.  See  Story  an  BaU,  eect.  457,  495 1 
BacM.  Carrier  A.;  2  Bat.  ifPul.  417;  4  Taunt.  IdTi-,  Janes  Bail 
121 ;  1  Wend.  A.  272;  6  TawU.  iL  577;  2  Kent,  597. 

Assanung  then  that  Mr.  Fish  was  not  a  common  carrier,  what  is 
bet  This  is  aboihnent  for  hire,  "leeatioaperismerciumvehendaram;*' 
the  fifth  in  die  learned  classification  of  bailments,  made  by  Hok- jl 
C.  J.  in  Coggs  «f.  Bernard.    Mr.  Fish  is  a  private  i^et«icsci  cmmI 
tractbg  to  carry  for  hire.    The  next  <\\i0i^cncL  S&  njVh^  ve» 
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lialnlitiest  And  this  brings  us  to  tho  main  point  of  error  chugged 
upon  the  Court  below,  and  that  is,  that  it  erred  in  ruling  that 
according  to  his  contract  the  plaintiff  in  error  was  liable  ai  a 
common  carrier.  In  all  cases  of  carrying  for  hire  by  a  printe 
person,  we  state  that  he  is  bound  to  ordinary  diligence  and  a 
reasonable  exorcise  of  skill,  and  is  not  responsible  for  any  loans 
not  occasioned  by  ordinary  negligence,  unless  he  has  ea^fres^  hf 
the  terms  of  his  contract  taken  vpon  himself  such  risk.  Story  m 
BaU.  sec  A57;  2  Ld.  Ray.  909,  917,  918;  4  Taunt.  R.  787;  6 
Tawnt.  12.577;  2  Marsh.  R.  293;  Jones  on  BaUm.  103,  106,  121; 

1  BeU  Com.  461,  463,  467;  2  Bos.  ^  Pul.  416 ;  8  Car.  ^  Paym, 
207 ;  2  Kent,  597. 

[3.]  In  this  case  thero  is  a  special  contract  defining  the  paity's 
liability,  and  ho  does  not  therefore  como  under  the  rule  last  stated; 
he  is  liable  according  to  his  contract.  Thero  are  two  things  to 
be  carefully  noted  in  it,  to  wit:  Jirst,  the  undertaking  of  the  bailee 
(having  as  the  receipt  expresses  it,  received  the  goods  in  "good 
ordor  and  condition,")  to  deliver  them  "  in  like  good  order  and 
condition."  Second.  The  qualification  of  the  liability  of  the  baileo, 
which  is  expressed  in  tlicsc  words  to  wit,  ''unavoidable  accidanU 
Ofdy  cxcept^dy  As  wo  understand  it,  the  contract  means  that  the 
plaintiff  in  error  will  deliver  the  goods  in  good  order  and  condi- 
tion, unless  prevented  by  unaroidahle  accident.  If  the  exceptioo 
were  out  of  the  contract  what  then  would  be  the  liability  of  Mr. 
Fish  }     Upon  the  authority  of  the  case  of  Robinson  vs.  Ihmmon, 

2  Bos.  if  Pul.  R.  417, 1  should  be  inclined  to  hold  that  the  mider- 
taking  to  deliver  the  goods  in  good  order  and  condition^  is  eqnifih 
lent  to  a  warranty  to  carry  them  safely,  or  to  deliver  them  safely. 
If  it  is,  Mr.  Fish  according  to  that  case,  would  be  liable  as  a  com- 
mon carrier.     See  Story  on  Bailm.  sec.  457  ;  2  Bos.  if  PuL  417. 

But  we  do  not  rest  our  decision  upon  this  view  of  the  contiact; 
we  look  at  that  with  the  exception  in  it.  What,  then,  is  the  eflRjct 
of  the  exception  ]  Wo  think  it  is  to  make  him  liable  at  all  events 
and  for  every  thing  except  for  unavoidaUe  accidents  It  remaina 
then  to  inquire  into  and  determine  what  is  the  legal  meaning  and 
effect  of  these  words.  And  first  it  may  be  material  to  say,  thatdbe 
word  unavoidable  is  not  the  word  usually  used  in  the  books  in  this 
connexion,  but  incvitaidc.  And  further  to  say,  that  these  wotda 
are  in  legal  as  well  as  common  parlance,  synonymous. 

UnavoHahle.  occidewts  \u:q  \xv  o\a  opinion,  the  ads  of  God.  •  The 
'ttor  words  oxpio^  \!iio^xciQ  w.q\&^  ^^xAuq  m^x^^^^sL^^tt^ 
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tho  two  phrases  mean  the  same  thing.    See  Story  on  Bailm.  sees, 
25,511;  2  Kent,  597. 

What  then  are  acts  of  God  or  unavoiddble  accidents  ?  for  it  is 
from  these  only,  that  this  party  is  protected.  By  the  act  of  GSod 
is  meant,  any  accident  produced  by  physical  causes  which  are 
irresistible;  such  as  lightning,  storms,  perils  of  the  sea,  earth- 
quakes, inundations,  sudden  death  or  illness.  Story  on  Bailm.  sec. 
25 ;  2  Kentf  597.  The  act  of  God  excludes  all  idea  of  human 
agency.  Mc Arthur  if  HurUmt  vs.  Sears,  21  Wend.  R.  190.  In  this 
case  it  is  said,  "  no  matter  what  degree  of  prudence  may  bo  exer- 
cised by  the  carrier  or  his  servants,  although  the  delusion  by 
which  it  is  baffled,  or  the  force  by  which  it  is  overcome  be  inevi- 
table, yet  if  it  bo  the  result  of  human  moans  the  carrier  is  respon- 
sible."    See  also  1  Murphy,  173;  2  Bailey,  157;  Idem,  421. 

As  the  exception  in  this  contract  extends  only  to  unavoid-  [4.] 
able  accident,  or  acts  of  God,  and  does  not  embrace  the  King's 
enemies,  the  bailee  could  not  be  protected  from  liability  of  losses 
occasioned  by  them.  Even  if  the  goods  had  been  destroyed  by  tho 
public  enemy,  he  would  have  in  that  event  been  liable.  The  lia- 
bility of  common  carriers  goes  even  yet  further;  for  if  goods  com- 
mitted to  them  are  lost  by  their  neglect,  through  the  agency  of 
natural  causes  which  are  in  themselves  irresistible,  they  are  liable ; 
so  rigid  and  severe  are  the  obligations  and  duties  of  this  common, 
but  not  very  well  understood  calling.  Our  opinion  is,  then,  that 
the  exception  o£  mnavoidalde  accidents  excludes  all  other  exceptioos 
in  this  case,  **  expressio  umm  est  exclusio  alteriusJ* 

And  that  Mr.  Fish  was  liable  at  all  events  and  on  every  accouBt, 
but  for  losses  occasioned  hy  unavoidable  accidents  ;  that  unavoidable 
or  inevitable  accidents  are  the  same  with  the  acts  of  God;  and  as 
common  carriers  are  liable  for  losses  on  every  account  but  fiir  die 
acts  of  G^  and  the  King's  enemies,  so  therefore  is  his  liability 
the  same  as  that  of  the  common  carrier,  except  in  so  far  as  it  is  greater 
in  this,  that  he  is  not,  by  his  contract,  protected  as  the  common 
carrier  is  at  common  law,  against  losses  caused  by  the  public  enemy. 
The  upsetting  of  the  wagon  on  a  decayed  bridge  across  a  stream, 
which  was  the  accident  which  occasioned  the  loss  in  this  clise,  ie 
not,  in  our  judgment,  an  unatmdahle  accident.  We  thereibM^ 
find  no  error  in  the  Court,  in  holding  that  Mr.  Fish  was  on  his 
tract  liable  as  a  common  carrier.  With  these  views  of  thit' 
tract,  we  do  not  conceive  that  it  is  at  all  important  to  M.^^ 
upon  the  question  of  nogligonco. 
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[5.]  I  have  said  that  a  common  carrier  cannot  vary  his  liabifitj 
as  it  existed  at  common  law  iu  1776,  by  notice  or  special  accept- 
ance. On  account  of  the  importance  of  this  subject,  I  propose  to 
give  it  a  more  minute  exposition.  This  is  an  age  of  Rail  Roads, 
Steam  Boat  Companies,  Stage  Companies,  locomotion  and  transpor- 
tation. It  is  an  era  of  stir — men  and  goods  run  to  and  fro — and 
cnmunon  carriers  arc  multiplied.  The  convenience  of  the  people 
and  safety  of  property  depend  more  now,  I  apprehend,  upon  the 
rules  which  regulate  the  liability  of  tliese  public  ministei-Sy  than  at 
any  other  period  of  the  world's  history.  Steam,  as  a  transporting 
power,  has  supplanted  almost  all  other  agencies,  and  it  is  used  for 
the  most  part  by  public  companies  or  associations.  It  is  very  impor- 
tant that  their  liability  should  not  only  be  accurately  defined,  but  pub- 
licly declared.  Anterior  to  1776  the  common  carrier  was  an  insurer 
for  the  delivery  of  goods  entrusted  to  him,  and  liable  for  losses  oc- 
casioned by  all  caufcs  except  the  act  of  God  and  the  King's  ene- 
mies, and  without  the  power  to  limit  his  responsibility.  That  this 
was  the  law,  is  proven  by  the  numerous  authorities  which  I  have 
before  referred  to.  No  adjudication  before  that  time  had  relaxed 
its  stringent  but  salutary  severity.  It  is  of  consequence  to  establish 
this  fSu^  because  the  common  law,  as  it  was  usually  of  force  be- 
fore the  Revolution,  is  made  obligatory  upon  this  Court  by  our 
adopting  statute.  It  is  said  by  Mr.  Story  that  Lord  Coke  reoog- 
niaed  the  right  of  modification,  in  a  note  to  Southcote's  case;  and 
•lao  that  this  right  was  admitted  in  Morse  r#.  Slue,  1  VemL  238. 
These  are  dicta  which  recognised  the  right  before  the  era  of 
1776. 

And  these  are  not  adjudications — mere  dicta  unsupported  by 
authoritative  decisions — they  reverse  nothing,  establish  nothing. 
Bfr.  Story  does  not  himself  claim  that  there  was  any  modification 
of  the  rule  before  that  era.  He  does  say  that  the  right  to  modify 
their  common  law  liability  "is  now  (1832)  fully  recognised*" 
Story  Bailm.  mc.  549.  All  the  cases  (and  they  are  numerous)  in 
support  of  his  statement  are  since  our  revolution.  We  do  not 
however  question  that  statement  Chancellor  Kent  says,  **  The 
doctrine  of  the  carrier's  exemption  by  means  of  notice,  from  bis 
extr{u>rdinary  responsibility,  is  mid  not  to  have  been  known  until 
the  case  of  Forward  vs.  Pittard  in  1785,  and  it  was  finally  recog- 
msed  and  settled  by  judicial  decision  in  Nicholson  r#.  Willan  in 

'lie  Baying  U>  Yi\aO;i  Vke  O^^hc^qx  >Qa&T^Sss!c«&!^^Hr«a  mtde 
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in  1318  by  BuTTougb  J.  id  SmilA  vs.  IJonte,  8  Taunt.  144,  and  is 
this,  "  Tho  (loctrtne  ot  notice  wsa  novcr  known  until  the  case  oT 
Fortoardva.  Pittard,  1  T.  R.  27,  which  I  arguctt  many  yean  ago." 
"I  lament  that  tlifl  doctrine  of  nutice  was  ever  introduced  into 
Weatminstcr  Hall."  The  case  then  of  Forward  rt.  Pittard  is  the 
first,  in  which  tho  doctrine  of  notice  ia  recognised  according  to 
Mr.  Justice  Burrougb,  and  that  was  in  1785.  It  was  not  until  1804 
that  it  was  finally  settled  by  judicial  decision  in  Nirlialsmi  vs.  iVii- 
tan,  5  Eiut  R.  S07.  Twenty-eight  years  afler  the  Declaration  of 
Independence,  the  <|ue3tiun  of  notice  iu  all  its  bearings  was  re> 
viewed  with  gn:a.t  learning  and  ability  in  IToliiter  v%  Noielat,  19 
Wend.  R.  234,  I  refer  to  that  caae  now,  simply  for  tho  purpose  of 
saying  that  the  learned  judge  in  tliat  opinion  declared  "  that  the 
doctrine  that  a  canicr  may  limit  his  responsibility  by  notice,  was 
wholly  unknown  to  the  common  law  at  the  time  of  our  revolution." 
.Thus  wo  think  it  is  made  manifest  that  in  1776,  by  the  common 
law,  a  carrier  could  not  limit  or  modify  his  extraordinary  respon- 
sibility by  notice.  That  it  has  been  allowed  since  tlmt  time  w« 
admit,  and  to  this  point  sue  5  Ea»t,  507 ;  1  //.  Biack.  298 ;  3 
TauiU.  2G4  ;  2  M.^S.l;  8  Taunt.  146  \  i  B.  tf  Aid.  39 ;  5  Bing. 
217  ;  4  Price  R.  34;  4  Camp.  41.  Still,  however,  in  Engkind  by 
common  law 'since  the  revolution,  a  cairier  caimot  by  .special 
agreement  exempt  himself  from  all  responsibility,  so  as  to  ersde 
altogether  tbe  policy  of  the  law ;  he  cannot  exempt  himself  from 
fiability  in  case  of  grow  negligence  and  fraud.  8torif  Bailm.  mc 
549;  fi  Bing.  218;  2  Moore  If  Payne,  331,  341,  S.  C.i  5  B.  ^ 
Aid,  342;  Idem.  350;  2  A  if  Aid.  356;  3  Camp.  267;  10  Batl, 
244,  S.  C;  4  Price,  31 ;  2  Moore,  18,  S.  C;  2  Car.  fy  Payne,  76. 
"It  is  perfectly  well  settled  (we  quote  from  Rent,)  that  the  carrier 
notwithstanding  notice  has  been  given  and  brought  home  to  the 
party,  continues  responsible  for  any  loss  or  damage  resolting  (ram 
gross  negligence  or  misfeasance  in  him  or  his  servants."  2  Kent, 
007.  The  notices  which  are  allowed  in  England  uoce  the  isn>- 
Ittdon,  go  only  the  length  of  protecting  the  earner  froat  Aa  n*- 
ponnbflity  which  belongs  to  him  as  an  insnnir. 

A  distinction  ia  Bought  to  bejdrswn  in  some  of  tho  Ixtoka  bolWMB  A 
a  notice  carried  home  to  the  knowlcdeo  of  tbe  bailor  and  a  spcciatP 
accojttance  or  contract;  I  cannot  sua  tliat  there  is  any  dilferc 
A  notice  contains  tho  tonus  and  cunditions  upon  which  thsi 
will  serve  tbe  puUic,  or  some  liwrJj<rii«w  "**  '*"  ~ 
punsibOity,  wUcb  whan  known  mi  M 
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is  a  contract;  as  much  so  as  if  tho  same  sdpalations  were  made 
by  a  separate  contract  with  each  individual  customer.     Tho  enlj 
difTerence  is  in  the  mode  of  proof;  the  rule  of  evidence  is  diflfeneot 
and  that  is  all.     It  has  been  so  decided,  particularly  in  New  YcriL 
2  HiU  N.  Y.  R.  624;  19  Wend.  281. 

It  may  be  safely  asserted  that  the  American  decisions^  witti 
scarcely  an  exception,  sustain  the  old  common  law  doctrine.  Mr. 
Wallace,  in  his  Notes  to  Smith's  Leading  Cases,  holds  the  following 
language :  "^  That  it  is  possible  for  a  common  carrier  by  either  a 
general  notice  or  a  special  acceptance  to  limit  his  extraordinary 
liability,  is  a  position  which  it  is  believed  is  not  supported  by  the 
authority  of  any  adjudged  case  in  the  United  States."  1  Smkk 
Leading  CkueSf  183.  The  reverse  doctrine  is  permanently  settled 
in  New  York.  We,  then,  adhere  to  the  sound  principles  of  the 
common  law,  sustained  by  the  courts  of  our  own  Union,  and  hdd 
notices,  receipts  and  contracts,  in  restriction  of  the  liability  of  a 
common  carrier,  as  known  and  enforced  in  1776,  void,  because  they 
contravene  tho  policy  of  the  law.  Holister  vs.  NoUn^  19  WauL  R. 
234 ;  Camden  and  Amboy  Transportation  Co.  vs.  Bdknap^  21  WauL  R. 
355 ;  Cole  vs.  Goodwin,  19  Wend.  251 ;  Gould  vs.  HiU,  2  HUl  N.  Y.  R 
623 ;  3  HiU  i^  9,  20;  Story  on  Bailm.  4  edit.  55S,note;  9  Watts  R 
87 ;  4  Harr.  ^  John.  R.  317 ;  10  Ohio  R.  145 ;  2  KeiU,  608,  note. 

The  British  Pai'liament,  declaring  the  sense  of  the  British  law- 
yers to  a  very  great  extent,  has  restored  the  old  law  as  to  the  re- 
sponsibility of  carriers.  See  Stat.  11,  Geo.  IV,  and  Stat,  1,  WSL 
IV,  ch.  68  ;Jbr  these  statutes,  consult  1  Harrison  Dig.  551\  title  Cat' 
tiers,  4  edit.  1837.  Also  19  Wend.  R.  243,  249 ;  and  Smith's  Mer- 
cantHe  Law,  233,  238,  2d  Lond.  edit.  1838. 

The  only  modification  of  the  common  law  rule  which  we  admit, 
is  the  right  of  the  carrier,  by  notice  brought  home  to  the  passenger, 
to  require  the  latter  to  state  tho  nature  and  value  of  the  property 
bailed,  and  to  avail  himself  of  any  fraudulent  acts  or  sayings  of  the 
bailor.  19  Wend.  R.  251 ;  21  Wend.  354 ;  21  Idem.  153 ;  2  HiU 
N.  Y.  R.  623. 

The  reasons  given  by  eminent  jurists  in  support  of  the  law  of 
carriers,  as  wo  now  hold  it,  are  entirely  satisfactory,  and  apply 
with  far  greater  force  now  than  when  they  were  annoimced.  Holt, 
C.  J.  in  his  opinion  in  Coggs  vs.  Bernard,  an  opinion  which  alone 
has  made  him  immortal,  calls  it  **  a  politic  establishment,  contrived 
by  the  poVicy  o£  i\ie  \^V9  ^o\  \li\^  ^\^<^ty  of  all  persons  the  necessity 
of  whoso  off aicb  oYi&^Q  ik^ixi  Xii^  \x\)fiX  ^<9^  ^utx  ^l  ^twios^  thai  tbey 
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may  be  safo  in  thcnr  ways  of  dealings,  for  else  these  carrierB  might 
have  an  opportunity  of  undoing  all  persons  that  had  any  dealings 
with  them,  by  combining  with  thieves,  &c.  and  yet  doing  it  in  such 
a  clandestine  manner  as  would  not  be  possible  to  be  discovered. 
And  that  is  the  reason  the  law  is  founded  upon  in  that  point." 

In  Forward  vs.  PiUard,  Lord  Mansfield  says  :  "  The  law  pre- 
sumes against  the  carrier  to  prevent  litigation,  collusion,  and  the 
necessity  of  going  into  circumstances  impossible  to  be  unravelled.*' 
It  is  not  the  reward  which  he  gets  by  virtue  of  his  contract  which 
charges  him  as  an  insurer ;  it  is  true  that  he  is  paid  for  his  risks, 
but  it  is  because  he  is  in  fact  b,  public  officer,  in  whose  fidelity 
the  public  is  compelled  to  trust,  and  whoso  infidelity  it  is  so  diffi- 
cult, if  not  impossible,  to  establish  by  proof.  The  place  of  the  car- 
rier is  KpuMicqfice, 

In  Asuell  vs.  Waterhmue,  2  Chkty  R,  1,  Holroyd,  J.  said:  ^  This 
action  is  founded  on  what  is  quite  collateral  to  the  contract,  if 
any;  and  the  terms  of  the  contract,  unless  changing  the  duty  (^a 
conunon  carrier,  are  in  this  case  quite  immaterial.  The  declara- 
tion states  an  obligation  imposed  upon  him  by  law.  This  is  an 
action  against  a  person  who,  by  ancient  law,  held  as  it  were  apub^ 
lie  ojice,  and  was  bound  to  the  public.  This  action  is  founded  on 
the  general  obligration  of  the  law."  The  reasons  of  the  rule  may 
be  summed  up  as  follows : 

The  carrier  is  recognised  as  a  public  agent ;  for  his  services  he  is 
entitled  to  ample  reward  and  is  not  bound  to  perform  them  unless 
it  is  paid  or  tendercnl ;  ex  necessitate  rei  the  most  unqualified  con- 
fidence is  reposed  in  him ;  this  confidence  is  indispensable  to  the 
exercise  of  his  vocation.  From  the  nature  of  his  caUing,  the  ut- 
most fitcilities  are  at  his  control  for  fraudulent  conduct  and  cdlii- 
sive  combinations,  and  for  the  same  reason  his  firauds  or  combi- 
nations are  difficult  of  proof.  He  enters  into  this  line  of  business 
voluntarily  and  with  a  knowledge  of  all  its  hazards,  for  he  is  justly 
presumed  to  know  the  laws  of  the  land.  The  law  then,  looking 
to  the  great  interests  of  commerce,  and  guarding  with  parental 
care  the  rights  of  the  greatest  number,  makes  him  an  insurer  of 
the  property  delivered  to  him.  With  what  resistless  force  does 
not  thb  reasoning  apply  to  the  ton  thousand  incorporations  of  o^r. 
own  country?  Strong  in  associated  wealth;  strong  in  tihe 
which  is  usually  enlisted  in  their  management ;  and  yet 
far  stronger,  in  the  largo  immunities  and  extraordinaij 
with  which  their  charters  invest  them.    Itlilbnib^^ik^ 
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vary  thoir  liability  at  all,  at  what  limits  docs  the  power  stop  1  wbers 
are  its  boundaries  ?  Outside  of  the  obligations  which  their  char* 
ters  impose,  there  would  be  neither  bounds  nor  limitatioiia ;  die 
citizens  would  be  at  their  mercy,  bound  by  their  power  and  sob* 
ject  to  thoir  caprices.  The  inconveniences  of  the  modem  BnglUi 
rule  are  well  portrayed  by  Bronson  J.  in  his  opinion  in  Holiiter 
r#.  Nowlen,  whilst  exhibiting  its  effects  in  England.  **  Depntiiig 
as  it  did  (says  Mr.  Bronson,)  from  the  simplicity  and  ceitainty  of 
the  common  law  iiile,  it  proved  one  of  the  most  fruitful  sources  of 
legal  controversy  which  has  existed  in  modem  times.  When  it 
was  once  settled  that  a  carrier  might  restrict  his  liability  by  a 
notice  brought  to  his  employer,  a  multitude  of  questions  sprung 
up  in  the  courts  which  no  human  foresight  could  have  anticipatied. 
Each  carrier  adopted  such  a  form  of  notice  as  he  thought  bert 
calculated  to  shield  himself  from  responsibility  without  the  low  of 
employment,  and  the  legal  effect  of  each  particular  form  of  nodoe 
could  only  be  settled  by  judicial  decision.  Whether  one  who  had 
given  notice  that  he  would  not  be  answexable  for  goods  beyond  a 
certain  value  unless  specially  entered  and  paid  for,  was  Hable  in 
case  of  loss  to  the  extent  of  the  value  mentioned *in  the  notice,  or 
was  discharged  altogether ;  whether  notwithstanding  the  notice  he 
was  liable  for  a  loss  by  negligence,  and  if  so,  what  degree  of  neg- 
ligence would  charge  him ;  what  should  be  sufHcient  evidence  ti^ 
the  notice  came  to  the  knowledge  of  the  employer;  whether  it 
should  be  lefl  to  the  jury  to  presume  that  he  saw  it  in  a  newqia- 
per  which  he  was  accustomed  to  read,  or  observed  it  posted  up 
in  the  office  where  the  carrier  transacted  his  business,  and  Umb 
whether  it  was  painted  in  large  or  small  letters;  and  whether  the 
owner  went  himself  or  sent  his  servant  with  the  goods;  and  whedber 
the  servant  could  r€$ad — these  and  many  other  questions  woe 
debated  in  the  courts  whilst  the  public  suffered  an  almost  incaku- 
lable  injury  in  consequence  of  the  doubt  and  uncertainty  which 
hung  over  this  important  branch  of  the  law."  Well  might  the 
judges  lament  that  the  doctrine  was  ever  admitted  into  Westmitt- 
ster  Hall.     See  1  BeU  Com.  474. 

Thus,  whether  satisfactorily  or  not,  have  we  disposed  of  the  i«al 
questions  made  in  this  cause.  Let  the  judgment  of  tho  Cooit 
below  be  aflirmcd. 


I 
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No.  54. — James  B.  Nicholson,  plaintiff  in  error  vs.  The  State  of 

Georgia,  defendant  in  error. 

[1.]  It  is  esaendal  to  a  recognisance  for  the  appearance  of  the  conusor  to  answer  to 
charges  against  him,  that  it  show  the  cause  of  taking  it. 

(2.]  A  recognisance  must  stand  or  fiUl  by  itaolf ;  and  if  not  good  on  its  face  by  failing 
to  specify  the  offence  for  which  the  accused  is  arrested  and  bound  to  appear  and 
answer,  parol  evidence  is  inadmissible  to  supply  the  defect. 

Scire/acias,  Upon  recogniBanco  to  answer  to  a  criminal  charge. 
Tried  before  Judge  Merbiwether.  In  Green  Superior  Court 
March  Term,  1847. 

The  &ct8  of  the  case,  and  the  grounds  of  error  alleged  in  the 
judgment  below,  are  set  forth  in  the  opinion  of  tho  Supreme 
Court. 

Cone,  for  the  plaintiff  in  error. 

The  Attorney  General  for  the  State. 

Judge  Cone,  in  behalf  of  the  plaintiff,  made  the  following  points : 
First.  In  order  to  render  valid  a  recognisance  or  bond  taken  ibr 
the  appearance  of  a  party  at  court,  it  is  essential  that  it  recite  the 
cause  of  taking  it;  that  the  person  taking  it  had  the*,  power  to  take 
such  recognisance  or  bond ;  and  that  it  should  specify  the  offence 
with  which  the  party  is  charged,  and  for  which  he  is  bound  to  ap« 
pear  at  court  to  answer.  2  Wdih.  C.  C.R.;  2  Greenlf.  Ev.  62 ; 
9  Mass.  R.520;  16  Id.U7;  4  Id.  641 ;  7  Ji^.  209;  1  Stew.  If  Porter, 
A.  465;  1  Dana  R.  523,  165 ;  3  United  States  Dig.  326,  citiMg 
6  HaliL  R.  126  i  1  Ala.R.lU;4Black.  Ckm.296;  iChUty  Crim. 
L.85. 

Second.  Parol  testimony  is  not  admi^ble  to  explain,  add  to,  or 
otherwise  vary  a  bond,  recognisance,  or  other  contract,  which  bj 
law  is  required  to  be  in  writing.  3  Starkie  on  Ev.  999,  1043 ; 
2  CkmtiMimud  R.  740;  5  Cowen,  509  ;  lid.  121;  5  Mau,  R.  411; 
6  Id.  435;  15  Wend.  561. 

By  the  Ccwrl— Lumfkin,  J.  delivering  tho  opinion. 

The  writ  ot^e/acias  in  this  case  ¥raa  CKxed.  q^\.  oTi^Cctf^  xS^sb^ij^ 
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finrfeiture  of  a  recognisance  entered  into  by  Jacob  L.  Broughtoo 
and  James  B.  Nicholson,  on  the  10th  day  of  April,  1845,  wherdij 
**  they  jointly  and  severally  acknowledged  themselves  indebted  to 
his  excellency  George  W.  Crawford,  in  the  sum  of  three  hundred 
dollars,  for  the  payment  of  which  they  bound  themselves,  their 
heirs,  executors,  &c.  with  condition  for  tho  appearance  of  the  said 
Jacob  L.  Broughton  at  the  next  term  of  the  Superior  Court  of 
Green  County,  to  bo  holden  on  the  second  Monday  in  September 
next  thereafter,  then  and  there  to  surrender  himself  to  the  same  in 
terms  of  the  law." 

The  writ  recites  the  foregoing  recognisance,  and  after  setting 
forth  the  condition  as  quoted,  adds,  "  meaning  and  intending  that 
the  said  Jacob  L.  Broughton  should  appear  at  said  court,  as  above 
stated,  to  answer  to  the  charge  of  riot ;  for  which  ofTonce  he  was 
then  arrested,  under  and  by  virtue  of  a  bench  warrant  issued  from 
the  honourable  tho  judge  of  said  court,  and  for  which  oflFence  a  bill 
of  indictment  was  then  and  there  pending  against  him." 

It  also  recites  tho  default  of  Jacob  L.  Broughton,  and  of  the  re- 
cognisor  to  produce  him ;  and  commands  the  sheriff  to  make  known 
to  the  said  Jacob  L.  Broughton  and  the  said  James  B,  Nicholson, 
to  be  before  tho  said  Superior  Court  of  Green  County,  on  a  named 
day,  to  show  or  allege  any  matter  or  thing  they  have  sufficient  to 
discharge  them  from  their  said  recognisance,  or  why  final  judgment 
should  not  be  given  thereupon  against  them  for  the  said  sum  of 
three  hundred  dollars,  with  costs. 

The  recognisor,  James  B.  Nicholson,  through  his  counsel,  ob- 
jected to  the  motion  of  the  Solicitor  General  to  take  judgment 
upon  the  bond,  upon  the  ground  that  it  did  not  state  any  offence 
for  which  Broughton  had  been  arrested,  and  for  which  he  was 
bound  to  appear  and  answer  at  court ;  which  objection  was  sustain- 
ed by  the  Court. 

The  Solicitor  General  then  moved  the  Court  to  introduce  parol 
evidence  to  supply  this  defect,  and  to  prove  that  at  the  time  die 
recognisance  was  taken,  Broughton  was  under  arrest  by  virtue  of 
a  bench  warrant  issued  against  him  for  the  offence  of  riot,  and  that 
the  bond  was  given  for  the  purpose  of  compelling  his  attendance 
at  the  term  therein  specified,  to  answer  for  this  crime.  The  d^od- 
ant  demurred  to  the  competency  of  this  testimony,  but  the  objection 
was  overruled  by  the  Court,  and  judgment  ordered  to  be  enterod 
up  under  the  Btatate,  for  the  penalty  of  the  bond  and  costs.    And 
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The  moTO  regular  course  undoubtedly  would  have  been  to  [1.] 
have  demurred  to  the  writ  of  scire  /acias,  as  the  bond  was  sot  out 
at  length  in  the  writ  The  State's  Attorney  after  reciting  truly  its 
condition,  attempts  by  inauendo  to  extend  its  moaning  and  apply  it 
to  its  proper  subject  matter.  Still,  as  the  record,  by  looking  through 
it  as  we  are  bound  to  do,  satisfies  us  that  manifest  error  has  been 
committed  by  the  Circuit  Court,  it  becomes  our  duty  to  correct 
that  error. 

The  books  are  full  of  cases  as  to  the  necessity  of  a  recital  in  the 
recognisance  of  the  cause  of  the  obligor's  caption  and  the  ofTenco 
charged  against  him.  In  Goodwin  vs.  The  Governor,  1  Stettart  if 
Porter,  465,  the  Supremo  Court  of  Alabama  say,  •*  The  authority 
to  take  a  recognisance  should  plainly  appear,  by  a  specification  of 
the  charge  which  is  made  against  the  party,  and  that  the  accused 
was  bound  to  appear  and  answer  a  charge  against  him  for  a  par- 
ticular offence;  and  as  the  recognisance  docs  not  bind  Cargill 
(the  defendant)  to  appear  and  answer  any  particular  charge^  there 
is  in  this  respect  a  material  defect" 

The  case  of  The  Commoniccalth  vs.  Silvanus  Daggett,  16  Mass. 
R.  447,  was  precisely  analogous  to  this.  It  was  a  scire  Jacias  upon 
a  recog^bance,  entered  into  before  a  justice  of  tho  peace,  the  con- 
dition whereof  was,  that  the  defendant  should  personally  appear 
before  the  court  for  Duke's  County,  September  term,  1818,  tbes 
and  there  to  answer  such  matters  and  things  as  should  be  objected 
against  him  in  behalf  of  the  Commonwealth,  and  should  do  and 
receive  that  which  by  the  said  court,  should  be  then  and  there  en- 
joined upon  him,  and  not  depart  without  leave.  The  defendant 
demurred  to  the  writ  Morton,  the  Attorney  General  contended, 
that  the  record  of  the  justice  which  came  up  with  the  reoogntsmo^ 
folly  discloses  the  cause  of  taking  it. 

Per  curiam — ''It  is  essential  to  a  recognisance,  that  it  show  die 
cause  of  taking  it  There  is  here  no  reference  to  any  prorious 
proceedings,  nor  is  any  reason  given  why  the  defendant  should  be 
held  to  appear.  The  writ  is  adjudged  bad  and  the  commonwealth 
takes  nothing  by  it" 

The  act  itself  under  which  this  proceeding  was  had,  by  clear  im- 
plication shows,  that  the  offence  should  be  stated.  It  is  in  tiieae 
words :  ''when  any  person  or  persons  shaU  enter  into  any 


nisance  or  obligation,  for  the  appearance  of  another  to  aww  ^ 


any  indictment,  mformation  or  presentment  of  a  grand  iiirv^  Ai 
ofence committed agamstthclaws  of  tku  SloU^  toA ilbijSllriBk^ 
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daco  the  body,"  &c.    Prince,  470.    It  is  essential  thereforo  to  the 
validity  of  the  instrument,  that  it  appear  on  the  face  of  it  that  the 
party  stands  charged  with  some  crime  against  the  laws  of  Georgia. 
[2.]  But  it  is  needless  to  labour  a  point  that  is  not  cootroverted. 
When  however  the  presiding  judge  conceded,  as  he  vras  bound  to 
do  from  the  law,  that  it  was  necessary  that  the  recogniaaiice  should 
recite  the  offence,  he  yielded  every  thing.    For  if  one  principle 
of  the  law  is  better  established  than  another,  it  is,  that  oral  evidence 
shall  in  no  case  be  received  as  a  substitute  for  a  written  instrument 
where  the  latter  is  required  by  law,  or  to  give  effect  to  a  vnitten 
instrument,  tchich  is  defective  in  any  particular  tohich  hy  law  u 
enmiial  to  its  validity.    To  admit  it,  would  be  to  allow  the  weaker 
evidence  to  usurp  the  place  of  the  stronger,  and  to  render  the 
most  solemn,  authentic   and  permanent  instruments  of  evidence 
which  the  law  can  devise,  uncertain,  inoperative  and  ineffectoaL 
Where  the  law  from  principle  or  reasons  of  policy  requires  writtm 
evidence,  to  admit  parol  in  its  place  would  be  to  subvert  the  rule 
itself.     The  same  rule  applies  where  the  .l^w  prescribes  a  certain 
form  of  written  evidence.     To  aUow  a  i^^ect  Mi  ike  instrument  to  he 
smppUed  by  oral  evidence,  vxndd  he  pro  tanto  to  dispense  toitk  tie 
law.    Hence,  in  general,  whore  tho  law  requires  a  formal  written 
instrument,  if  the  document  offered  in  evidence  he  defective  mo  tkat 
it  cannot  operate  loithout  collateral  aid,  the  defect  cannot  hesupplied  by 
oral  testimmy.    Starkie,  996,  997,  998. 

As  well  attempt  to  gild  the  sunbeam,  as  to  make  clearer  this 
lucid  exposition  of  the  law  directly  upon  the  point  in  issue. 

In  Darby  vs.  Hu$U,  2  South  Car.  R.  740,  in  debt  on  a  lie  exeat 
bond,  Nott,  Justice,  in  delivering  the  opinion  of  the  court  says: 
**  The  Court  must  judge  of  tho  validity  of  this  bond  from  the  instru- 
ment itself.  If  it  is  not  good  on  the  face  of  it,  parol  evidence  ftmli 
mot  make  it  so,  and  ought  not  to  luive  been  admitted.** 

The  case  is  wholly  free  from  difficulty.  The  judgment  bebw 
must  bo  reversed  and  tho  cause  remanded. 


"  r  ~  »  • 
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No.  55. — William  Hurt,  plaintiff  in  error  vs.  John  M.  Mason,  de- 
fendant in  error. 

[1.]  When  a  defendant  in  execution  files  on  affidaTirof  illegality  tbereto»  he  is  boimd 
at  his  peril  to  state  all  the  grounds  of  illegality  which  exist  at  that  tinic,  and  present 
the  same  to  the  court  in  the  manner  required  by  the  statute  and  rule  of  court. 

[2.]  No  second  affidavit  of  illegality  will  be  allowed  for  causes  which  existed  at  the 
time  of  filing  the  first. 

Affidavit  of  Illegality.  From  Hancock  Superior  Court  Tried 
before  Judge  Sayre.     April  Tenii,  1847. 

An  execution  from  said  Superior  Court,  issued  upon  a  judgnent 
rendered  in  that  Court  in  favour  of  Hurt,  the  plaintiff  in  error, 
against  one  Thomas  Mason  and  the  said  John  M.  Mason  the  de- 
fendant in  error,  was  proceeding,  when  it  was  arrested  by  an  affi- 
davit of  iUegality  made  by  the  defendant  in  error,  alleging  that 
it  was  proceeding  illegally  against  him,  for  that  he  had  paid  the 
money  due  thereon,  ttisidpt  the  sum  of  thirty-five  dollars,  which  he 
had  tendered  to  the  plaintiff,  who  refusing  to  receive  it,  he  had  do- 
posited  the  same  in  the  clerk's  office. 

At  the  aforesaid  term  of  the  Court  below,  the  affidavit  of  illegality 
came  on  to  be  tried,  when  the  plaintiff,  by  his  counsel,  moved  to 
dismiss  the  same,  on  the  ground  that  a  previous  affidavit  of  illegality 
had  been  filed  in  the  same  cause  and  disposed  of;  The  pil9viou8 
affidavit,  with  the  judgment  of  the  Court  thereon,  was  plx>ditc6«l. 
The  ground  assumed  in  said  previous  affidavit  was,  that  the  de- 
ponent, John  M.  Mason,  had  paid  the  whole  amount  due  on  said 
execution,  except  the  sum  of  thirty-two  dollars  and  twelve  cents, 
and  that  he  had  tendered  payment  of  said  balance,  which  had 
been  refused.  The  judgment  of  the  Court  upon  said  previous  affi- 
davit of  illegality  was,  that  it  should  be  dismissed,  on  the  ground 
that  the  balance  admitted  to  be  due  was  neither  paid,  nor  tender 
thereof  legally  made,  or  deposited. 

Whereupon,  afler  argument,  the  Court  below  overruled  the 
plaintiff's  motion  to  dismiss,  and  the  plaintiff's  counsel  excepted— 

First  Because  said  decision  is  contrary  to  law. 

Second.  Because  the  same  is  contrary  to  the  rales  of  courts 
which  rules  are  obligatory  in  tho  Superior  Courts,  when  not  in  vio- 
lation of  some  statute. 

Third.  Because  a  defendant  iu  execution  \a  uoV  ^^gioraoaAj^  \j»>a 
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tcq)060  afHdavit  of  illegality  more  than  once  to  the  same  Jl-Jk^ 
cither  for  the  same  cause  or  any  other  cause ;  but  after  one  a£5davit 
is  disposed  of  by  the  Court,  such  defendant  is  left  to  such  remedieB 
as  he  may  have,  independent  of  the  Statute  of  Georgia  authoxiziiig 
affidavits  of  illegality  to  executions. 

Thomas,  for  the  plaintiff  in  envr. 

The  illegality  complained  of  is  the  same  in  both  cases,  but 
whether  the  same  or  not,  is  to  bo  received  but  once.  See  rwle  ^f 
Superior  Court. 

Writ  of  audita  querela  at  common  law  lies  for  same  causes  as 
affid%vit  of  illegality  under  Statute  of  Georgia.  3  Elaek.  Com, 
405,  406. 

Though  the  writ  at  common  law  b  matter  of  right,  and  can  be 
instituted  a  second  tio^e  after  once  dbmissed,  yet  nOAecond  in- 
junction to  stay  the  execution  can  be  had.    3^  J32adL  Ckmu  406, 

Lewis,  for  defehdant 

By  the  CMtr^— Warner,  J.  delivering  the  opinion. 

From  the  record  in  thb  case,  it  appears  that  John  M.  Mason  filed 
his  affidavit  of  illegality  to  an  execution  proceeding  against  him  in 
favour  of  Wm.  Hurt,  according  to  the  provision^  of  the  Act  of 
1799,  which  declares,  "In  all  cases  where  execution  shall  issue 
illegally,  and  the  person  against  whom  such  execution  may  be 
shall  make  oath  thereof,  and  shall  state  the  causes  of  such  illegality^ 
the  sheriff  shall  return  the  same  to  the  next  term  of  the  court  o«l 
of  which  the  same  issued,  which  court  shall  determine  thereoo  at 
such  term."  HoUhkiss,  602.  By  the  Act  of  1821,  the  Judges 
of  the  Superior  Courts  wci*e  required  to  convene  at  the  seat  of 
government  once  in  each  year  for  the  purpose  of  establishing 
uniform  rules  of  practice  thix)ughout  the  several  circuits  in  dus 
State.  Hotchkiss,  500.  By  the  16th  conunon  law  rule  establidied 
by  the  judges  in  convention  it  is  declared,  "When  an  affidavit  of 
illegality  is  made  on  account  of  paitial  payments  made  on  the 
execution,  the  defendant  at  the  time  of  making  such  affidavit  must 
pay  up  the  amount  he  admits  to  be  due,  or  the  sheriff  shall  pro- 
T  to  raise  Chav  amoxraX.  ^ii<i\.  \\c,c^\k\.^<^  ^^fihilaNlt  for  the  balanfit. 
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iVb  Mooned  affidavit  of  iUegality  shall  be  received  by  any  sheriff  or  other 
officer  J*     Hotchkiss,  948. 

The  defendant  stated  in  his  affidavit,  **  that  the  ^.  /a,  was  pro- 
ceeding illegally  against  him,  for  that  he  had  paid  the  money  due 
on  said  ^,  fa,  except  the  sum  of  thirty-five  dollars,  which  he  has 
tendered  to  the  plaintiff,  and  which  the  plaintiff*  has  refused  to  re- 
ceive, and  that  he  has  deposited  said  amount  in  the  clerk's  office." 

The  plaintiff  moved  the  Court  below,  to  dismiss  the  affidavit  of 
illegaUty,  on  the  ground  that  a  previous  affidavit  of  illegality  had 
been  filed  in  the  same  cause,  and  disposed  of.  The  plaintiff*  then 
produced  the  previous  affidavit  and  the  judgment  of  the  court 
thereon.  In  the  former  affidavit  of  illegality  to  the  same  execu- 
tion, the  defendant  stated,  ^  that  the  execution  was  proceeding 
against  him  illegally,  for  that  he  had  paid  the  whole  amount  due 
on  said  execution  except  the  sum  of  thirty-two  dollars  and  twelve 
cents,  and  that  he  had  tendered  the  payment  of  this  balance,  and  it 
had  been  refused."  The  first  affidavit  was  made  on  the  25th  day 
of  August,  1846,  the  W^/BfttiA  was  made  on  the  26th  February,  1847. 
After  hearing  the  jf^j^^fUavit  of  illegality,  the  Court  below 
'*^rdered  that  said  affidMt  of  iUegality  be  dismisted,  on  the  ground 
that  the  balance  admitted  duo  is  neither  paid^  or  tender  legally 
made,  or  deposited.'*  On  hearing  the  motion  to  dismiss  the  second 
affidavit  of  Ulegality,  the  Circuit  Court  overruled  thq  motion,  to 
which  decision  the  plaintiff*  excepted,  and  now  assigns  the  same 
for  error  in  this  Cpurt. 

We  are  of  the  opinion  that  the  motion  to  dismiss  the  second  [1.] 
affidavit  of  illegality  ought  to  have  been  allowed,  according  to  the 
terms  of  the  rule  of  practice  IJefore  cited. 

That  rule  was  intended  to  prevent  vexatious  dqlay  in  the  col- 
lection of  the  demands  of  judgment  creditors.  The  defendant 
who  has  had  his  day  in  court,  is  bound  at  his  peril,  to  state  all  the 
grounds  of  illegality  which  may  exist  at  the  time  of  filing  his 
affidavit,  and  strictly  comply  with  the  rule  on  his  part  If  he  ^Is 
to  do  so,  it  is  his  own  fault,  and  the  courts  cannot,  under  the  [2.] 
rule,  grant  him  further  indulgence.  If  he  could  be  permitted  to 
state  one  ground  only,  when  he  has  several,  and  file  separate'  affi- 
davits for  each  separate  ground  when  one  shall  be  decided  against 
him,  or  make  out  his  affidavit  defectively  and  then  be  allowed  to 
file  another,  the  mischief  would  be  intolerable.  The  only  way- to  ^ 
maintain  the  integrity  of  the  rule,  and  protect  the  rights  of  pWtffl 
tiffii  in  execution  against  unreasonable  delay^  i&  tA  xno^om 
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defendant  to  state  all  his  grounds  of  illegality  at  once,  and  present 
the  same  to  the  court  in  the  manner  required  by  the  law  and  the 
rule  of  practice  established  by  the  judges  in  convention;  and  if  he 
fails  or  neglects  to  do  so,  he  must  abide  the  consequences  of  hii 
own  negligence.  Whether  a  defendant  in  execution  will  be  per* 
mitted  to  file  a  second  affidavit  of  illegality,  for  causes  which  iid 
net  exist  at  the  time  of  filing  the  first,  but  which  arose  iuhMquewi^ 
and  which  could  not  have  been  included  in  the  first  affidavit,  We 
express  no  opinion.  We  leave  that  an  open  question,  to  be  deci- 
ded whenever  it  shall  be  made.  Let  the  judgment  of  the  Couif 
below  be  reversed. 


No.  56.---^oHi«r  R.  Andkrbon  andotbetmpdati&in  emir  t§.  Tni 
V  i'        -i*     &T  ATE  OF  Georgia,,  defendant  in  error.  «> 


V 


[4.]  The  Act  nf  tha  Lcf^isloturp  of  1841  repeoled  Che  charter  of  the  Bank 
troosferrcd  its  assets  to  the  Cenlral  Bank.    Jcrfin  R.  Andcrsoa,  Esq.  was 
by  the  Central  Bonk  on  agent  to  collect  these  ossctM,  and  gave  bond,    ffeld 
timid  wtu  corrtcOy  ninde  payable  to  M^  Gaoemor  pfihe  8iaWcf  Cft^rgith 

\  [2.]  An  agent  who  odmits  money  ia  bis  bands  belonging  to  hia  piruc^ml,  is  liihlB  Iv 

.  interest  thereon  from  the  time  he  rcceiyed  it. 

[3.]  He  who  hns  fraudulently  received,  or  wrongfully  detains  the  money  of  aaadie^  ii 
chargeable  with  interest  tliereon  from  the  time  he  received  it. 

[4.]  In  order  for  a  demand  to  be  liqvidaied^  it  is  not  neceesary  that  it  alioiild  be  il 
writihg.  • 


Debt  on  Bond.    From  Baldwin  Superior  Court*    Tried  befiiie 
Jndge  Mgrriwether.    March  Term,  1847» 


'i^ 


For  thd  facts  of  the  case,  and  the  points  made,  see  the  omaon 
delivered  bj  the  Supreme  Court. 

Hardeman,  Cone,  and  Harris  &  Day,  for  the  plaintiffs  in  errort 
contended — 

First  That  there  is  no  proper  obligee  to  the  bond ;  thai  it  AoM 
have  been  made  payable  to  the  Cential  Bank,  aud  not  to  tbe  Oov^ 
MHor.     Act  oj  IMV,  p.^^.  4„ 
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Second.  That  the  Court  below  erred  in  charging  the  jury  that 
the  plaintiflTs  in  error  were  liable  for  interest  from  the  time  of  the 
reception  of  the.  money  by  J.  R.  Anderacm.  1  John.  R.  315^ 
F^ert  a  a  R.  112,  221,  224 ;  2  Penn.  R.662;lA.Ks  MarshaU 
R,  576;  2  Ehckf.  R,  312;  7  HalH.  R.  316;  C^  ii.  242;  1  C^ 
A.  194 ;  2  DaUa$  R.  182. 

By  the  Gwr^— -NisBET,  J.  delivering  the  opinion. 

Thia  was  an  action  of  debt  brought  in  the  name  of  the  Oovemov 
of  the  State  of  Georgia,  against  John  R.  Anderson  and  his  secu- 
ritiesy  upon  a  bond  given  by  him  as  agent  of  the  Central  Bank,  to 
take  charge  of  and  to  collect  the  effects  of  the  Bank  of  Darien. 
The  bond  is  made  payable  to  the  Grovemor.  The  obligations  as 
exprossed  in  the  bond  are,  "  to  take  charge  of  the  assets,  books 
and  papers  of  the  Bank  of  Darien,  and  to  perform  such  duties  in 
rogard  to  them  as  may.  bQ  required  by  the  board  of  ^directors  of 
the  Central  Bank*"  Ji  is  conditioned  for  the  faithful  peiformanca 
of  **  the  duties  x«qair#f  of  Jnm  in  virtue  of  his  office  as  deri  and 
hook  keeper,  according  talow  and  the  trust  reposed  in  him."  The 
usual  breaches  are  assigned.  Upon  the  trial  the  defendant  ob- 
jected to  die  bond  going  ia  evidence,  because  it  was  void  in  tUs^ 
tini  ii  VHU  made  payable  io  the  Gotemorofihe  State,  when  accordmg 
to  law,  it  ought  to  have  heem  made  paj/able  to  the  Bank  of  Dariemj, 
irfaich  objectioii  was  overruled,  and  the  overruling  of  which  is  ^^ 
relied  upon  before  this  Court  as  error.  To  a  proper  underst^d* 
hig  of  this  exception,  take  the  following  facts.  The  Bank  of.  [h] 
Darien  being  in  a  dilapidated  condition  and  the  State  of  Geoi|fia 
being  a  stockholder  to  a  large  amount,  the  legislature  in  184i» 
passed  an  act  repealing  the  act  incorporating  that  institution  And 
all  aets  amendatory  of  that  charter,  ''  except  (to  use  the  language 
^the  repeafing  act,)  ae  hereinafter  excepted.^*  The  Central  Baidt  . 
ITM  authorised  and  required  to  provide  forthwith  for  winding  up 
the  aflbizsof  the  Darien  Bank;  to  collect  in  the  assets  and  pay 
the  debts  and  to  pay  the  balance  of  the  assets  if  any,  to  those  enti<^ 
tied  to  them.  To  do  which  things  the  Centrd  Bank  was  clothed 
with  authority  to  prosecute  suits  in  the  name  of  the  Darien  Bankt 
lo  defend  all  suits  brought  against  it,  and  to  use  all  powen^  eoii^ 
ftned  upon  that  corporation,  necessary  to  the  ends  propoML  'The 
debton  of  tlie  Darien  Bank  were  fienmtted  ie  lenew  end 
their  noloi  ie  the  Central  Bade,  upon  the  tenHaeSiKMiA^ki^^ 
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OTB  of  the  latter  Bank  upon  accommodation  notea.  The  directon 
of  the  Darien  Bank  elected  by  the  State  were  reduced  to  .foiir, 
and  those  elected  hj  the  stockholders  to  one,  and  the  former  were 
directed  to  facilitate  the  intents  of  the  legislature,  by  turning  over 
the  whole  of  the  assets  of  the  Darien  Bank  to  the  directors  of  the 
Central  Bank ;  and  service  of  suits  brought  against  the  Darieo 
Bank,  was  directed  to  be  made  on  the  president  of  the  Central 
Bank.  Such  are  the  principal  provisions  of  the  Act  of  1841.  In 
pursuance  of  which,  it  appears  from  the  record,  that  the  assets  of 
the  Darien  Bank  were  turned  over,  and  the  defendant  b^ow,  Jclin 
Ri  Anderson,  was  appointed  by  the  Central  Bank  an  agent  to  take 
charge  of  and  collect  them ;  cad  as  such  gave  the  bond  upon  which 
the  suit  was  brought  It  is  contended  by  counsel  fbr  the  plaintiff 
in  error,  that  the  charter  of  the  Darien  Bank  was  not  repealed  by 
the  Act  of  1841 ;  that  the  persons  beneficially  interested  in  -the 
bond,  are  the  stockholders,  and  therefore  the  bond  ought  to  have 
been  made  payable  to  the  Darien  Bank.  In  suppoft  of  this  pro- 
position it  is  urged  that  the  State  has  no  other  or  better  rights  in 
the  Darien  Bank,  than  a  private  stockhoKier;  that  when  a  state 
becomes  jointly  interested  with  citizens  in  a  corporation,  her  sov- 
ereign character  is  lost,  so  far  as  concerns  that  corporation.  We 
recognise  the  latter  proposition,  also  the  proposition ^rst  stated  by 
the  counsel,  to  wit,  that  the  bond  ought  to  have  been  made  pagea- 
ble to  the.Dai-ien  Bank,  if  iu  charier  is  not  repealed.  The  excep- 
tion we  think,  depends  upon  the  question, whether  that  chalterii 
or  not  repealed  by  the  Act  of  1841 ;  and  for  the  purpose  ef  deler- 
mining  it,  I  have  recited  the  principal  provisions  of  that  act.  Ov 
cottstruction  of  the  Act  of  1841  is,  that  it  repeals  the  chazter  of 
the  Darien  Bank,  except  so  far  as  to  authorise  the  institution  of  suits 
im  its  name.  It  is  divested  of  its  franchises,  denuded  of  its  poiwa% 
which  are  devolved  upon  the  Central  Bank,  and  its  assets  arsr  omU 
into  the  hands  of  the  Central  Bank ;  all  its  unsettled  business  M%a^ 
be  conducted  l^  the  Central  Bank,  this  corporation  being  dothrf 
Krith  power  to  pay  its  debts  and  wind  up  its  affairs  finally.  For 
these  purposes  the  Central  Bank  is  created  the  agent,  and  becomes 
a  trustee,  for  the  creditors  and  stockholders  of  the  Darien  BanL 
She  is  at  the  same  time  the  fiscal  agent  of  the  State.  In  this  two- 
fold character  she  appoints  Mr.  Anderson  her  sub-agpnt  to  aid  in 
the  execution  of  her  trust  By  this  appointment  he  becomes  an 
officer,  not  of  the  Darien  Bank,  but  of  the  Central  Bank.  To 
— N>m  then  la  Vna  Vtontdi  \.o  >Qe  nv^^^^^^let    This  question  h 
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settled,  aside  firom  any  other  view  of  the  subject,  by  the  charter  of 
the  Central  Bank,  which  directs  the  bonds  of  the  officers  of  the 
Central  Bank  to  be  made  payable  to  the  Governor.  Hotdikiu^ 
220,  221,  214. 

From  the  record  it  appears  that  Col.  Anderson  made  a  re-  [2.] 
turn  to  the  Central  Bank  in  1844,  in  which  a  balance  of  collections 
made  upon  the  assets  of  the  Darien  Bank,  seems  to  be  admitted  to 
be  in  his  hands.  This  balance,  with  interest  fix>m  the  date  of  that 
return,  make  up  the  finding  of  the  jury  against  him.  The  record 
discloses  no  mutuality  of  accounts,  no  claim  of  any  kind  on  his 
part  against  the  Central  Bank.  He  was  in  fact  acting  under  a 
salary.  The  evidence  amounts  to  an  acknowledgment  that  he  held 
in  his  hands,  as  agent  of  the  Central  Bank,  a  balance  of  collections, 
made  out  of  the  assets  of  the  Darien  Bank.  The  Court  below  in- 
structed the  jury  **  that,  under  the /acts  in  the  case,  Hiey  should  allow 
interest  to  the  plaint^  Jrom  the  time  of  the  receipt  of  the  money  hy 
Anderson,^*  I  have,  for  reasons  that  will  hereafter  appear,  recited 
the  opinion  of  the  presiding  judge,  literally,  as  it  is'  written  in  the 
bill  of  exceptions.  The  two  additional  errors  of  which  the  piaintiflT 
in  error  complains,  grew  odt  of  this  charge.  And  first,  it  is  claimed 
that  the  Court  erred  in  instructing  the  jury  that  the  defendant  in 
error  toot  enMed  to  interest  on  the  ftumey  received  by  the  plaintifin 
error\firmn  the  time  it  was  received,  because  this  is  not  such  a  liqui- 
dated demand  as,  according  to  law,  bears  interest  Secoad,  in  this, 
that  the  Court  in  its  charge  instructed  the  jury  that,  accordkng  to  the 

facts  in  the  case,  they  should  find  interest  for  thepUeintiff;  thus  usurps 
ing  the  province  of  die  jury,  by  pronouncing  a  binding  Oj^inion 
upon  the  fii6ts  of  the  case.  Other  points  were  made  in  the  asslfii- 
ment,  but  waived  upon  the  argument. 

Whether  Anderson  is  liable  for  interest  on  this  money,  may  de- 
.  pend  upon  the  character  in  which  he  holds  it  There  is  na^ueition 
Jl^dKmt  the  liability  of  executors,  administrators,  guardians,  and  other 

'InMtees,  to  pay  interest  upon  trust  funds  in  their  hands,  even  before 
the  oeHsti  ^««  (ri»^is  legally  entitled  to  demand  them^  much  more,  [3.  j 
therefine,  shall  such  funds  bear  interest  when  improperly  withheld 
from  those  entitled  to  receive  them.  The  same  doctrine  applies  tq 
agents.  **  Thus,  (says  Story,)  if  an  agent  improperly  witl^lds  the 
money  of  his  principal,  he  is  made  liable  for  the  ordinary  interest 
of  the  country  where  it  ought  to  be  paid."  Story  on  Agency^  815 ; 
8kart  m  Shipwitk,  1  Brock,  dr.  R.  103,  104;  2  KaU,  630,  note. 
,  He  was  the  agett  of  the  Centra]  Baiik«U&&\ktj^«^XA\ev)X»'Uf 
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Bank  oil  monoys  collected  by  him  b8  such,  within  a  reascmable 
time ;  the  money  in  thiB  case  was  improperly  witkhdd.  If  it  was  hii 
duty  to  pay  it  over  at  once,  and  he  shows  no  exctuse  or  reason  iwhj 
it  was  not,  the  inference  of  the  law  is,  that  the  money  was  improp- 
erly withheld.  And  here  wo  might  safely  rest  this  qaestioD,  bat 
we  think  it  expedient  to  inquire  fiirther,  whether  this  is  such  a 
liquidated  demand  as  under  our  statute  and  the  general  law  bens 
interest. 

[4.]  The  consideration  of  this  question  was  brought  before  tUs 
Court  in  Nisbet  rs,  Lawson.  Nisbet,  an  attorney,  having  collected 
money  and  paid  it  over  to  the  pei'son  claiming  it,  and  who  he  sup- 
posed, but  erroneously,  entitled  to  receive  it,  was  sued  by  the  true 
owner,  and  by  thb  Court  held  Hable  to  pay,  with  interest  from  the 
time  demand  was  mode.  In  the  opinion  delivered  in  that  case,  die 
statute  of  Georgia,  and  also  tlie  general  law,  came  under*  review 
of  the  Court.  T/ie  2Sth  section  of  the  Judiciary  act  ^1799  is  in  the 
following  words :  *'  No  verdict  shall  be  received  on  any  umUquidaUi 
demand^  whet^e  the  jury  have  increased  their  verdict  on  account  of 
ioterast,  nor  shall  interest  be  given  on  any  open  account  in  lbs 
nature,  of  damages."  Prince,  427.  latrelation  to  this  statute,  this 
Court,  in  Nisbet  vs.  Latoson,  held  this  language :  "  Are  all  demands 
open  accounts  and  unliquidated,  unless  evidenced  in  writing  t  Wt 
AM  not.  We  understand  by  liquidation,  an  amount  certain  ani 
fixed,  either  by  the  4ict  and  agreement  of  the  parties,  or  by*  opera* 
tSon  of  law ;  a  sum  which  cannot  be  changed  by  the  proof  ;•  it  is  so 
much  or  nothing ;  and  that  the  term  does  not  necessarily  refer  to  a 
wriiing:  an  open  account  is  the  reverse  of  this.  And  this  definitioa 
is  Varranted  not  only  by  the  most  approved  lexicons,  and  by  cosi- 
mon  as  well  as  legal  parlance,  but  imperiously  demanded  by  tlis 
principles  of  justice."  1  Kelly  R.  287.  This  opinion  is  sustaisad  by 
audiorityi  By  all  fair  construction  the  Legislature,  in  the  use  of 
the  terms  unliquidated  and  open  accounts,  must  have  had  refisrraicail 
their  4egal  import  The  act  itself  remits  the  couita  to  the  law  of 
force  at  the  time  of  its  passage,  for  a  determination  of  what  are«»' 
liquidated  demands  and  open  accounts.  If  it  wb»  the  intention  of  te 
Legislature  to  say,  that  no  demand  is  liquidated  but  that  wbifih  ii 
reduced  to  writing,  and  that  all  accounts  are  open  v^ieh  are  not 
so  reduced,  the  first  suggestion  of  common  sense,  as  well  as  the  fint 
impulse  of  legal  learning,  would  havo  constrained  a  simple  dodar- 
ation  to  tbat  efiect.  The  manner  in  which  these  terms  aie  iMsd 
m  tb6  art  i^nmnTintTnt^  IHiTit  *rVin^  nTnii\Ti*'TiTn  yg  rrimi  acgnmfK UWML 
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unliquidated  demands,  and  vice  versa.  Now  I  think  it  is  Well,  even 
incontrovertibly,  established  by  authority,  thai  debts  existing  in  ac- 
count, not  reduced  to  writing,  are  liquidaied*  TSo  not,  of  cottT9Gi» 
mean  that  all  debts  resting  in  account  are  liquidated.  Thus  in 
cases  cited  fW>m  Burrow  and  Vesey  in  Blaney  vs.  Hendnek,  3  Wile, 
205,  an  account  stated  between  merchant  and  merchant,  is  said  to 
be  liquidated.  Mr.  Story  conmienting  upon  this  head  of  contracts 
says,  "  a  contract  to  pay  interest  is  implied  whenever  there  is  a 
liquidated  claim,  or  account  of  which  there  has  been  a  demand  or 
notice  "  —making  an  acamnt  of  which  there  has  been  demand  and 
notice,  synonymous  with  a  liquidated  claim.  Story  on  Gw.  432* 
The  same  writer  further  says,  "the  demand  of  payment  of  an 
unsettled  claim,  being  equivalent  to  the  rendering  of  an  account^ 
entitles  the  party  making  it  to  interest  from  the  time  of  the  de- 
maad  and  liquidates  it  if  it  were  before  unliquidated."  Story  an 
Con.  433«  Again,  what  is  an  open  account  is  shown  in  the  follow- 
ing quotation  from  Story :  "  No  interest  is  allowed  on  an  open  and 
running  account,  but  as  soon  as  an  account  is  stated  and  rendered 
tathe  debtor,  and  no  objection  is  made  thereto  by  him,  interest 
begins  to  run.*'  Story  Cm*  432.  By  which  I  understand  tbe 
writer  to  say,  that  when  an  account  is  staled  and  rendered  and  no 
objectioai  made,  to  it,  it  is  no  longer  an  open  and  running  account, 
it  is  iiquidated.  So  also  in  Waiden  vs.  Sherburne,  15  John.  ^W^ 
where  there  were  mutual  accounts  and  a  balance  ascertained  by 
the  parties,  the  account  was  said  to  be  Uquidaied*  Without  b* 
bouring  this  point  further,  we  may  assume*  that  open  accounts  mee 
such  as  are  not  liquidated,  for  example  where  there  are  mutiud 
accounts  still  running  and  no  balance  struck;  where  the  balane^ 
is  constantly  varying.  See  6  John.  R.  45.  And  that  accounts  are 
liquidated,  in  all  cases  in  which,  according  to  the  books,  interest 
has  been  allowed,  for  liquidation  is  the  test  of  interest.    Oirtainly 

tmay  be  safely  assumed  from  the  authorities  cited,  that  reduction 
to  writing  is  not  necessary,  to  constitute  a  liquidated  denmnd. 
It  still  remains,  however,  to  be  ascertained  whether  the  account 
against  Anderson  is  a  liquidated  demand  ;  if  it  is,  it  bears  interest, 
and  the  Court  below  committed  no  error,  as  to  this  matter,  in  its 
instructions  to  the  jury.  It  may  be  necessary  to  repeat,  that  Ander- 
son, as  agent,  in  his  repolt  to  the  Central  Bank  admits  a  balance 
in  his  hai|^  He  is  the  wrongful  detainer  of  the  money  of  his 
principaL  The  question  is,  does  such  admission  and  such  wtoq»J 
fiddetaiiier  dtaige  Um  vrith  iiHerestt  fr  othoc  Ntcxi&^W^^'^ 
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dation  of  the  demand  which  the  Central  Bank  held  against  him  t 
We  think  it  is.  I  dp  not  propose  to  traverse  the  whole  field  of 
British  and  American  law  upon  the  suhject  of  interest ;  such  a 
task  is  not  made  necessary  by  the  case  before  us.  I  shall  content 
myself  with  demonstrating,  if  possible,  that  where  one  wTDngfnDj 
detains  the  money  of  another,  particularly  where  such  an  one  is  m 
character  of  agent,  he  is  liable  for  interest  from  the  time  lie  recei?ad 
it.  Assuming  as  true,  as  I  think  we  are  authorized  to  do  from  the 
record,  that  the  plaintiff  in  error  held  in  his  hands  money  whidi 
was  by  law,  and  we  may  add  by  the  terms  of  his  contract  and  fhb 
exigencies  of  his  bond,  payable  to  the  Central  Bank,  and  that  he 
detained  it  wrongflilly. 

Interest  is  allowed  as  damages  to  the  plaintiff  for  the  detentioB 
of  his  debt,  **  rctiione  detentionia  dehitV*  This  is  the  primary  idea  of 
interest.  2  SdUc.  623;  Mr.  JtfferamCa  letter  to  Mr.  Hmmmmi, 
1  Am.  State  Pap.  213.  If  the  reason  of  allowing  interest  in  al 
cases  is  found  in  the  detention  of  the  debt,  the  allowance  of  inter- 
est in  this  case  is  claimed  by  as  clear  and  sound  reason,  as  if  there 
had  been  a  written  undertaking  to  pay  interest  after  maturity  of  a 
note.  The  money  of  a  principal  is  due  from  his  agent,  so  sooo 
*1ifter  its  collection  as  convenient  opportunity  occurs  for  its  payment; 
in  all  cases,  according  to  the  books,  after  a  demand  it  bean  inter- 
est In  this  case  no  demand  is  necessary  to  put  the  agent  in  de- 
fault, because  to  the  principal  he  admite  the  money  is  in  hamdf  fitMB 
the  momeiit  of  that  admission  the  money  is  due,  and  if  detained,  die 
detention  creates  the  reason  of  the  interest.  In  this  case  the  jiay 
found  interest  against  the  defendant  only  from  the  date  of  his  re- 
turn; they  inferred  fix)m  the  testimony  that  he  had  not  receiTed  it 
before  that  time ;  there  was  no  evidence,  in  other  words,  that  he  had 
received  it  before.  These  remarks  are  to  show  that  our  judgment 
is  founded  on  solid  reason,  as  well  as  authority. 

It  was  formerly  held  in  England  that  interest  should  be  allowed 
on  all  liquidated  sums  from  the  instant  the  principal  became  pay- 
«ible„and  also  on  money  lent.  2  Black.  K  761;  2  Burrow  1077; 
Buder  N.  Prius,  274  ;  1  Hen.  Black.  305. 

In  Blaney  vs.  Hendrick  et  al,  3  WUs.  205,  interest  was  allowed 
upon  an  account  stated  between  merchants.  The  statement  of  the 
account  is  an  admission  by  the  debtor  that  there  is  a  balance  doe. 
This  case^  I  think,  in  principle,  strongly  sustains  the  case  «t  thv 
bar.  In  both  cases  a  balance  is  admitted  upon  account ;  in  bdh 
ues  the  account  ceaae^Xohe  opeii,^^  4^\A.  v&  Uc^uidated.     The  cape 
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of  Blanoy  vi.  Hcndrick  appears  to  have  been  decided  upon  two 
precisely  analogous  cases,  one  in  Vesey  and  the  other  in  Burrow, 
which  I  have  not  been  able  to  find  on  account  of  the  imperfectness 
of  the  reference. 

In  Elkins  vs.  Tlie  East  India  Company y  1  Pr.  Wnu,  R.  396, 
the  court  says:  "  If  a  man  has  money  by  way  of  loan,  he  ought  t9 
answer  interest,  but  if  he  detains  my  money  wrongfully,  he  ought 
aforthriy  to  answer  interest"  Thb  case,  was  affirmed  upon  ap« 
peal  to  the  House  of  Lords.  It  is  ti*uo  that  in  that  case  the  money 
wa&  wrongfitUy  acquired ;  but  why  should  that  make  a  difference 
if  the  interest  of  a  debt  grows  out  of  its  detention!  2  Bro.  ParL 
Cos.  72.  Candour  however,  consti*ain8  me  to  admit  that  the  authori- 
ties in  England  are  greatly  in  conflict  as  to  the  principles  adjud^ 
cgited  in  the  above  cases;  the  weight  of  authority  is  against  the  allow- 
ance of  interest  for  money  lent  without  a  contract  to  that  effect.  See 
PMarmyu.  Tuckington,  3  Camp.  467;  CaltonvB.  Brag,  IS^EaitR. 
223;  Page. vs.  Newman,  9  Bam,  Sf  Cres.  380;  De  Hamland  vs. 
Bowerhank,  1  Camp,  50;  2  Camp,  427;  Walker  vs.  ComtaUe^ 
1  Bo9.  if  Pul,  306. 

In  the  midst  of  this  conflict  of  opinion  in  ^England«  we  turn  to 
the  American  decisions,  confident  that  our  way  will  be  lit  with  ' 
a  clearer  light  In  our  own  country  we  think  it  is  conclusively 
•ettled,  that  where  a  defendant  h^B  fraudulently  acquired  or  wrong' 
JuUy  detained  the  plaintiff's  moneys  he  is  chargeable  vrith  interest 
from  the  time  of  his  acquiring  it  No  matter  what  the  state  of 
the  facts  is,  if  the  acquisition  is  fraudulent  or  the  detention  wrong- 
f«i))  he  b  liable  for  interest  It  is  scarcely  necessary  to  say,  that 
any  detention  is  wrongful  which  is  in  violation  of  a  contract  as  in 
the  case  now  being  decided,  or  which  is  iu  violation  of  another's 
legal  right  to  have,  demand,  and  receive  the  money.  Dodge  ya. 
Perkms,^  Pick.  368;  Weeks  vs.  Hast^  13  Mass.  R.  218;  Wood 
vs.  Robins,  11  Mass,  JR.  504;  T/ie  Cofnmonwcaltk  vs.  Crevar,  3 
£titJi,  121;  Giliet  vs.  Maynard,  5  John.  R.  SS;  The  People  VB. 
GjAmtm  ^  J^^'^'  ^'  "71 ;  Greenly  vs.  Hopkins,  10  Wend.  96; 
Qmwfifrd  vs.  WiUifig,  4  DaU.  289;  Slingerland  vs.  SwaH,  13  John.' 
R,  256  ;  Brown  vs.  CamplnM,  1  S.  SfR.  179. 

In  Wood  vs.  Robins,  11  Mass.  R.  506,  afler  an  able  review  of 
the  English  and  American  authoritiesy  the  Court  says,  "  there  naw 
be  cases  where  interest  ought  not  to  be  allowed,  as  when  the  4t^ 
fendant  has  holden  the  money  as  a  stakeholder  ready  to  bei^Ldj 
to  the.  party  entitled ;  but  where  the  defendant  hat  ^      '  '     .■^^^B 
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tained  the  money ^  or  wrofutfuUy  detained  if,  he  must  be  charged  wUk 
uUercMt'^ 

The  caso  of  tho  People  vs.  Gasherrie,  9  John.  R»  71,  is  a  veiy 
strong  one,  and  in  its  facts  almost  identical  with  the  case  at  this  bar. 
The  execators  of  tho  defendant  were  sued  for  divers  sums  of 
.money  which  he  had  received  as  Loan  officer  for  the  county  irf 
Ulster.  Tho  only  question  made  was  whether  he  waa  liable  ix 
interest  on  tho  money  received  and  detained.  The  court  deter- 
mined that  ho  was. 

The  case  of  the  United  States  vs.  Ormshy,  3  WaJL  R.  195,  m 
equally  strong,  and  in  its  facts  liko  our  own  case.  That  was  ta 
action  on  the  case  for  the  balance  of  an  account  settled  at  die 
Treasury  department.  The  defendant  under  a  special  contract 
with  the  government  to  furnish  certain  supplies  for  the  amy, 
received  advances  of  money;  upon  settling  his  accounts  at^llw 
Treasury,  a  balance  was  found  to  be  due  from  him;  the  actioa 
was  for  that  balance,  and  tho  question  was  whether  he  was  liable 
fi>r  interest  on  it.     Tho  court  held  that  he  was. 

In  South  Carolina  the  couits  have  taken  similar  g^ronnds.  The 
leading  case  in  that  State  is  Goddard  vs.  Bulow.  Mr.  Cheves,  who 
'  was  then  upon  tho  bench,  delivered  a  lucid  and  learned  opinioD, 
going  fully  into  the  question  and  accurately  analyzing  the  authori- 
ties. He  concludes  with  the  following  summary  of  cases  in  which 
a  defendant  is  liable  for  interest :  "  My  opinion  is,  that  according 
to  the  law  and  practice  of  this  State,  interest  is  recoverable,  either 
according  to  contract,  or  in  damages,  in  all  cases  of  certaio  sr 
liquidated  den^ands,  from  the  time  they  are  legally  due  and  paya- 
ble, and  in  all  otlier  cases  in  the  nature  of  debt,  where  by  custom 
or  agreement  interest  is  payable,  or  in  which  the  demand  has 
been  vexatiously  or  oppressively  withheld.  According  to  these 
principles,  I  think  interest  is  duo  in  this  case ;  it  is  for  the  lecoveiy 
of  money  belonging  to  the  plaintiff  which  ^e  defendant  had  no 
legal  right  to  exact  or  retain,  and  is  a  demand  certain  in  its 
pature"  i^t ;  -^h 

I  think  the  principles  stated  by  the  learned  judge  govem 
case  ;  tho  demand  is  liquidated  by  the  defendant's  own 
that  it  is  in  hand,  was  legally  due  at  the  moment  the  admission  was 
made,  and  was  wrongfully  detained.  Goddard  vs.  BuUno^  1  NoU  if 
McCord,i5;  Moore  ads.  TAc  Treasurer,  1  NoU  Sf  McCord^  214; 
1  Bailey,  201.  Tlio  case  of  Moore  vs.  The  Treasurer,  was  on  a 
■'heiiff's  bond  Cor  mouQ>]  cv)\\^cXvA,\ucLd  very  much  liko 
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This  is  an  action  on  an  officor's  bond  for  money  collected  by  him.  In 
the  former  case  the  sheiiff  was  held  liable  for  interest  from  the  time 
of  deffumdj  for,  says  the  court,  **  there  can  be  no  violation  of  the 
obligation  of  the  sheriff  to  pay  over  money,  until  it  is  withheld  and 
until  it  is  demanded  of  him.  The  evidence  of  that  fact  is  wanting, 
for  it  is  certainly  not  the  duty  of  the  sheriff  to  traverse  the  world  in 
pursait  of  an  individual  whose  money  he  may  have  collected." 
The  admission  to  the  plaintiff  of  his  money  being  in  hand,  and 
Anderson  being  the  collecting  agent  of  one  only,  and  that  one  a 
corporation  of  known  and  fixed  location,  takes  his  case  without 
this  reasoning  as  to  demand. 

Some  of  the  cases  which  detennine  that  a  defendant  holding 
money  of  another  in  his  hands;  go  upon  the  principle  that  he  has 
converted  it  to  his  own  use.  It  might  be  said  that  in  this  case 
there  is  no  evidence  that  Anderson  used  this  money  to  his  own 
profit.  1£  canversian  of  the  Jund  he  necessary  to  render  one  liable 
for  interest,  (which  it  is  not  my  purpose  to  admit,)  then  my  reply  is 
that  the  retention  of  the  money  is  presumptive  proof  that  he  kept 
it^r  his  own  profit,  and  he  should  therefore  pay  interest;  and  it 
is  BO  decided  in  South  Carolina,  ^mpson  vs.  Feltz,  1  McCord 
XJk.  R.  220. 

Under  these  views,  founded,  as  we  hope  has  been  shown,  upon 
authority,  we  believe  the  defendant  is  liable  for  interest. 

Was  the  charge  of  tho  judge  to  the  jury,  to  wit,  "  that  under  ike 
faeUofihxe  eaeethei/ should  allow  interest  to  the  plainttff'Jrom  the  tme 
cfike  receipt  of  the  money  iy  Anderson^'*  an  invasion  of  tho  province 
af  the  jury}  This  charge  is  not  hypothetical;  nothing  is  left  to 
'  \m  inquired  into,  or  found  by  them  touching  the  facts  which  relate 
to  interest ;  the  Court  appears  to  assume  the  fads  necessary  to 
charge  the  defendant  with  interest,  as  proven,  and  direcis  the  jury 
to  find  interest  against  them.  It  is  not  091  opinion  on  the  facts  as  a 
man,  or  a  judge,  but  an  instruction  from  the  Court,  The  language 
ia  ipno  way  equivocal'^  it  is  not  if  you  believe  the  facts  to  be  true,  or 
^^gmJkJM^  the  defendant  had  in  his  hands  and  retains  theplaintif*s 
Mtwiy,  or  if  you  bdieve  that  his  return  to  the  Central  Bank  contains  am 
admission  of  a  balance  due^  but  it  is  direct,  unequivocal  and  directory. 
The  jury  must  needs  have  understood  it  to  be  a  binding  direction 
to  them,  leaving  them  no  discretion.  It  was  a  clear  departure 
from  the  proper  power  of  the  Court,  and  a  palpable  invasion  of  the 
rights  of  the  jury  and  the  party;  for  it  is  to  be  remarked,  that  to 
pass  upon  the  fi^ts  is  not  tho  right  of  tho  jury  aloiie^VLS&>&Di6Tv^^ 
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of  parties,  that  they  should  pass  upon  and  find  them,  undirected 
and  unbiased  by  the  coarL    Under  our  constitution  and  lawn^ 
/aetg  upon  which  verdicts  are  to  bo  rendered  and  judgments  enter- 
ed, are  not  to  be  tried  by  one  man,  but  twelve ;  the  trial  by  jury 
is  to  be  inviolate  ;  the  citizen  is  entitled  to  be  tried  by  his  peen 
and  not  by  a  judicial  officer  holding  his  conunission  from  the  State. 
It  is  in  vain  to  say  that  the  corrective  power  is  still  with  the  jniy, 
that  they  are  not  compelled  to  find  the  facts  as  inatmcted  by  the 
court;  a  court  that  assumes  to  direct  a  jury  upon  the  ftcts  will 
hanlly  permit  a  verdict  to  stand  when  rendered  ccmtrary  to  that 
direction  ;  nor  can  the  jury  well  discriminate  in  all  cases  beCwen 
%  charge  which  does  and  one  which  does  not  iuTade  their  ri^tB. 
On  the  one  hand  it  is  a  dangerous  power  in  the  court ;  a  power 
which  an  able  and  corrupt  man  might  wield  to  meet  diaastroas  re- 
sults to  the  people;  and  on  the  other  a  dangerous  relief  to  die 
jury  of  their  proper  and  necessary  responsibility.     Such  is  the 
reverence  of  our  people  for  the  courts  of  justice,  and  so  profound 
is  their  respect  to  the  law  as  administered  to  them  'by  the  eouit, 
that  in  my  judgment  the  opinion  merely  on  the  facts,  of  an  inciun- 
bent  who  has  the  confidence  of  the  juries,  would  in  nine  cases  io 
ten  control  their  verdicts.     It  is  necessary  to  keep  the  line  between 
the  powers  and  province  of  the  court,  and  the  jury,  -broadly  and 
distinctly  marked,  and  to  arrest  at  once  the  least  encroachment  af 
the  one  upon  the  other.    And  whilst  it  it  is  necessary  to  hold  the 
court  ^loof  from  the  province  of  the  jury,  it  is  equally  important  to 
sustain  the  eourt  in  a  firm  and  exclusive  administration  of  the  law 
in  civil  cases.     No  verdict  should  stand  when  rendered  against 
the  law  of  tho  case  as  pronounced  by  the  courts.     Whilst  we  hold 
it  to  be  the  right  of  the  jury  to  pronounce  upon  the  fkcta,  we  need 
scarcely  say  it  is  not  only  tho  right,  but  the  duty  of  the  court,  in 
€t^enf  case,  plainly  and  independently  to  declare  the  law.     Whikt  I 
yield  to  the  rule  as  to  tho  power  of  tlio  courts  in  instructing  the 
jury  on  the  facts,  adopted  already  by  this  Court  upon  authority, 
yet  I  must  say  that  I  fear  it  goes  too  far.     I  do  not  thiiArilut  lbs 
court  ought  to  give  an  opinion,  but  that  the  judge's  power  shddd 
be  limited  to  summing  up  the  facts,  and  to  inferences  of  the  law 
deducible  from  them. 

The  rule  settlod  by  this  Court  in  Stellas  case,  was  announced  in 
the  following  words,  to  wit :  "  The  elementary  writers  and  reported 
cases  concur  in  maintaining,  that  if  the  judge  dictates  to  the  jury 
^^e  ^rerdict  they  aViaU  iQudLCx,  ox  ^O^^^x  Vq&  opinion  to  tiie  jurj  on 
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a  nattxsr  of  fact,  rather  as  directum  than  mere  apmian^  that  the 
charge  should  be  reviewed  for  misdirection."  See  SteUj  Guardian 
vs.  Glassy  I  Kdly  R.  486,  487,  and  Vie  autkoritiet  there  cited.  The 
judge  in  this  case  delivered  his  opinion  as  mailer  ofd^ectitm^  and 
the  charge  ought  to  be  reviewed.  We  shaU  not  however,  acting 
upon  a  well  estaUished  practice  of  this  Court,  send  this  case  back, 
because  holding  as  we  do,  that  the  defendant  ought  to  pay  interest 
k  would  do  him  no  good.  We  must  however,  pronounce  this  a 
plain  case  of  the  invasion  by  the  court  of  the  province  of  the  juiy. 
In  the  State  vs.  Catadas,  I  NoU  Sf  McCard,  98,  Mr.  Justice  Chevee 
comments  upon  the  power  of  the  court  over  tho  facts  in  the  follow- 
ing striking  words :  "  It  is  the  right  and  often  the  duty  of  the  judge 
in  the  examination  of  questions  of  complicated  fiu;ts,  to  give  the 
aid  {^  his  discrimination,  experience  and  judgment  to  the  jury. 
If  hejinally  and  distinctiy  submits  the  question  of  fact  to  the  jury 
as  a  matter  within  their  peculiar  province,  and  on  which  they  have 
a  right  to  determme  for  themselves,  there  can  be  no-  cause  for  this 
Court  to  interfere.  There  may  be  extreme  -cases  which  I  hqpe 
will  never  exist,  when  a  judge  becoming  insensible  to  the  duties 
of  his  high  station,  may  forget  that  impartiality  which  he  is  sworn 
to  practice;  a  quality  which  graces  whilst  it  strengthens  the  bench. 
If  forgetting  the  duty  of  impartiality,  a  judge  becomes  a  partizain, 
this  Court  must  interfere,  but  it  must  not  be  on  very  light  occa- 
sions." 

In  the  United  States  vs.  Fourteen  Packages,  Gilpin  D.  C.  R.  257, 
it  is  held,  **  that  it  is  no  invasion  of  the  privileges  of  the  jury  for 
the  court^o  present  to  them  its  views  of  the  nature,  bearings,  ten- 
dency and  weight  of  the  evidence." 

I  find  nowhere  this  subject  more  satisfactorily  discussed' than  by 
the  Supreme  Court  in  McLanahan  et  oi.  vs.  The  Universal  Insur- 
ance Company,  reported  in  1  Peters,  182.  I  shall  transcribe  the 
views  of  Mr.  Justice  Story  in  extenso,  because  of  their  justness, 
because  of  the  ability  and  purity  of  the  man,  and  of  the  command- 
ing authority  of  the  court  Tho  charge  of  tho  judge  in  this  case 
was  not  more  direct  and  unequivocal  than  Judge  Morriwether's. 
It  was  *'  that  upon  the  whole  evidence  in  the  case,  the  plaintiffs  are  not 
entitled  to  recover,  and  the  verdict  of  the  jury  ought  to  he  for  the 
defendants"  Judge  Merriwothor  instructs  tho  jury,  ** that  under 
the  facts  in  this  case,  they  should  allow  interest  to  the  plainHff^Jrom^ 
the  time  of  the  receipt  of  the  money  by  Anderson,**  The  Bimitadjfl 
in  tho  two  is  very  remarkable.    The  oxceptiou  \a  ^3dis^  ^Sqkb 
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tho  court  in  tho  caso  in  1  Pctors  was  sustained,  Mr.  JuMce  Story 
among  other  things  detennining  as  follows :  ^It  is  doubtless  withia 
the  province  of  the  court  in  the  exercise  of  its  discretion^  to  sum 
up  the  facts  in  the  case  to  the  jury,  and  submit  them  with  the  infer- 
ences of  law  deducible  therefrom  to  the  free  judgment  of  the  juiy ; 
Imi  care  skamld be  taken  in  all  «tic4  eases  to  separate  the  iawjramtke 
Jkds^  and  to  leave  the  latter  in  unequivocal  terms  totkejssry^  as  their 
irme  and  peculiar  province.  We  do  not  understand  however,  that 
the  present  instrucdon  was  in  fact,  or  was  intended  to  be,  merely 
in  the  nature  of  advice*  to  the  jury;  it  is  couched  in  the  most 
absolute  terms,  and  imposed  an  obligation  upon  the  jury  to  find  a 
verdict  for  the  defendant;  it  assumed  there  were  no. disputable 
fiu^  or  inferences  proper  for  the  consideration  of  the  jury  upon 
Ike  merits,  and  that  upon  the  unquestioned  facts  the  plaintifib  had 
no  legal  right  to  recover."  I  concur  in  these  just  and  plain  piin- 
oiples  beautifully  expressed,  and  see  no  reason  why  the  opinion  of 
the  learned  justice,  so  strikingly  alike  aro  the  two,  may  not  apply 
as  well  to  Judge  Morriwether's  charge  as  to  that  which  he  had 
under  review. 

Let  the  judgment  of  the  Court  bolow  be  affirmed. 


CASES 

ARGUED    AND    DETERMINED 

IN   THE 

SUPREME  COURT  OF  THE  STATE  OF  GEOROiA, 

AT     HAWKINSVILLE, 

JUNE   TERM,   1847, 


No.  57. — Richard  Watne,  trustee  et  al.  plaintifTs  in  error  r#. 
Augustus  Myddleton,  defendant  in  error. 

[1.]  William  Pelot  conveyed  hj  deod  certain  nlavcR  to  Levi  S.  D'Lyon,  in  tiuit,for  the 
sole  and  separate  nse  of  hb  wife  EWina  Pelot,  during  her  life,  and  after  her  death  lo 
her  children.  The  deed  authorized  the  eeatmi  que  imgt,  Mrs.  Pelet,  by  and  with  ibe 
advice  and  conaent  of  her  trustee,  to  sell  and  dispose  of  the  truat  eatala  whenever 
she  shall  deem  it  proper  to  do  so,  ai^to  re-invest  the  proceeds  upon  like  trusts.  Mf*. 
PeloC  purchased  from  Augustus  Myddleton  a  tract  of  land,  the  growing  crop  there- 
mi,  and  also  the  stock  of  caittle,  and  hired  the  servkes  of  throe  negroee  beloiigiqg  lo 
Myddleton  till  the  cloee  of  the  year,  to  asssitt  in  the  crop,  for  the  sum  of  41^6.  Two 
notes  were  given  by  her  for  the  amount,  which  were  to  be  secured  by  a  moiigige  am 
the  four  slaves  embraced  in  the  trust  deod,  and  by  a  mortgage  on  the  kiiiJL  HM, 
that  it  was  competent  for  Mrs.  Pelot  to  make  this  contract. 

This  was  a  bill  for  a  specific  performance,  instituted  by  the 
plaintiffs  in  error,  ag^ainst  the  defendant  in  error,  in  Cbatham 
Superior  Court,  and  tried  before  Judge  Fleming.  May  TeraHy 
1847. 

William  Pelot  conveyed  by  deed  certain  slaves  to  Levi  S. 
D'Lyon,  Esq.  in  trust,  for  the  solo  and  separate  use  of  his  wift 
Elvina  R.  Pelot,  during  her  life,  and  after  her  death  to  her  children. 
There  are  several  children  in  life ;  and  the  deed  authorized  the 
cestui  que  trust,  Mrs.  Pelot,  by  and  with  the  advice  and  consent  of 
her  trustee,  to  seU  and  dispose  of  the  trust  estate  whenevsr 
shall  deem  it  proper  to  do  so,  and  to  re-inveat  thn 
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upon  like  trusts.     Mrs.  Pelot,  being  desirous  of  pnfchasing  a  small 
fiinn  near  Savannah,  contracted  with  Augustus  Myddleton  for  it, 
with  the  approliation  of  her  trustee,  at  the  price  of  S800.     The 
growing  crop,  stock,  cattle,  &c.,  and  the  hire  of  three  negro  slaves 
belonging  to  Myddleton,  to  assist  in  the  crop  till  the  close  of  the 
year,  were  included  in  the  contract,  and  all  amounted  to  $1,476. 
No  cash  was  to  be  paid  down,  but  the  payment  was  to  be  seemed 
hf  a  mortgage  on  the  four  slaves  in  the  trust  deed,  and  also  by  a 
mortgage  of  the  land.     To  consummate  the  agreement,  Mrs.  PeloC 
gave  her  two  notes  for  $738  each,  and  also  a  mortgage  on  the  £owr 
slaves  owned  by  her  as  separate  property,  which  said  mortgage 
was  also  signed  by  her  trustee.     When  the  title  to  the  land  from 
Myddleton,  and  the  mortgage  from  Mrs.  Pelot  and  her  trustee 
were  exchanged,   they   were  found   to  be   defective ;   the  title 
made  by  Myddleton  was  retuincd  to  him,  and  it  was  agreed  that 
the  title  should  remain  in  Myddleton  until  the  notes  were  paid, 
as  the  mortgage  which  had  been  made  to  him  had,  by  mistake, 
omitted  the  land.     The  crop,  cattle,  &c.,  and  the  services  of  the 
slaves,  all  valued  at  $676,  were  received  by  Mrs.  Pelot  by  the 
consent  of  her  trustee,  and  the  land  taken  possession  of  by  her. 
Upon  failure  to  pay  thp  fit*st  note,  Myddleton  foreclosed  the  mort- 
gage, and  sold  the  slaves  in  the  manner  required  by  law,  and  re- 
ceived therefrom  the  net  amount  of  $851  89,  which  being  insoffi- 
cient  to  pay  the  debt,  he  commeifced  an  action  of  ejoctmept 
against  the  tenant  of  Mrs.  Pelot  for  the  land.    Wheceopen  the 
cevtet  que  trusty  Elvina  R.  Pelot,  and  her  then  trustee,  the  plahiliff 
in  error,  filed  theii*  bill  against  Myddleton,  to  compel  him  to  exe- 
cute titles  to  the  land. 

Upon  the  trial  of  this  bill,  the  Court  below,  upon  the  foregoing 
facts,  charged  the  jury  as  follows : 

The  charge  is  given  entire,  it  having  been  reduced  to  writing  by 
the  presiding  judge. 

"Gentlemen  op  the  jury: 

"  The  first  question  to  which  I  call  your  attention  is  the  ques- 
tion, how  far  the  separate  property  of  a  married  woman  is  liaUe 
for  any  contracts  or  debts  created  by  her  during  her  coverture. 
Before  stating  my  views  on  this  subject,  however,  it  is  perhaps 
proper  to  notice  one  idea  that  has  been  advanced  by  counsd. 
That  idea  is,  that  the  question  above  stated  cannot  arise  in  this 
inottmuch  ^  ^\«.  l^vA<^x.  \i\i&  \lo  ^^rate  property  under 
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tbe  tniBt  deed  to  Mr.  D'Lyon — that  it  is  the  property  of  heraelf 
and  children.  On  turning  to  that  deed  we  find  that  the  property 
it  eonveyed  **  in  trust  to  and  for  the  9ole  and  separate  use,  beneft 
mnd  behoof,  of  Mrs.  Elvina  Rosalie  Pelot,  and  after  her  deceaar  to 
such  child  or  children  as  she  may  have  living  at  the  time  of  her 
death."  Do  not  these  terms  convey  to  Mrs.  Pelot  a  Hfe  estate  in 
this  property,  and  is  it  not  by  its  very  terms  a  sole  and  separate 
property  t  I  am  clear  in  the  opinion  that  Mrs.  Pelot  Had  &  separ- 
ate property  in  these  negroes  during  life,  with  remainder  to  her 
children  living  at  the  time  of  her  death,  and  I  so  charge  and  in* 
ctmct  you. 

''And  now  the  question  presents  itself,  how  far  this  separate  prop- 
erty is  liable  for  any  contracts  or  debts  created  by  her,  during  her 
coverture.  At  law,  gentlemen,  she  can  make  no  contract  binding 
her  person  or  property;  in  equity,  however,  remedy  may  be  had 
against  her  separate  estate.  And  even  in  equity,  remedy  will  not 
be  granted  unless  it  appear  that  it  was  her  intention  to  charge  her 
separate  estate.  But  it  is  not  necessary  that  this  intention  should 
be  expressed  upon  the  face  of  the  contract;  this  intention  may 
be  implied  frcfm  circumstances.  And  just  here  is  the  great  difll- 
culty  in  all  cases  in  which  this  question  drises.  What  are  the  cir- 
cumstances which  will  be  deemed  sufiicient  proof  of  this  intention  t 
It  has  been  held,  and  I  think  correctly  held,  that  if  a  married  wo- 
tean,  having  a  separate  estate,  executes  a  bond,  makes  a  note,  ac- 
cepts a  bill,  she  most  be  supposed  to  have  demgned  a  chai^  upon 
her  separate  estate,  since  in  no  other  way  could  the  instruments 
thus  made  by  her  have  any  validity  or  operation.  2  Sioty  Bq. 
Jur.  776. 

**  If  the  above  lusts  standing  alone,  is  proof  of  such  intention,  the 
additional  fact  that  she  has  procured  the  consent  of  her  trustee, 
certainly  does  not  weaken  that  proof,  on  the  contrary  it  greatly 
strengthens  it.  And  if  the  making  of  a  note  is  proof  of  such  in- 
tention, then  surely  the  giving  a  mortgage  of  the  trust  property  to 
secure  that  note,  adds  very  much  to  the  weight  of  that  proof;  and 
if  the  trustee  gives  his  assent  to  the  mortgage,  it  seems  to  me  that 
the  proof  becomes  irresistible  and  overwhelming.  Your  opinion 
of  the  facts  in  this  case  gentlemen,  will  of  course  control  you  in 
the  application  of  these  principles  in  making  up  your  decree. 

The  other  points  made  in  this  case  by  complainants'  eouiuwii 
depend  entirely  upon  the  question,  what  was  the  contraot  beiWMtt  ^ 
these  parties  1    It  has  been  argued  that  tho  ItviaXqi^  VciA  t^  \jM 
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to  mortgage  this  land,  as  it  would  bo  risking  the  exiflCence  of  the 
trust  estate ;  that  the  defendant  knew  he  was  deaHng  with  trurt 
l^roperty,  and  that  equity  would  follow  trust  property  in  the  haodi 
of  the  purchaser,  and  make  him  a  trustee  for  the  parpooes  of  the 
deed.  In  other  words,  the  argument  is,  that  the  moitgage  of  the 
land  could  not  have  been  the  contract,  because  the  paitiee  eoM 
not  make  such  a  contract ;  that  if  such  was  the  contract^  the 
Court  will  not  enforce  it,  because  it  would  destroy  the  tmeti 
If  the  trust  deed  empowered  the  parties  to  mortgage  the 
the  subject  of  the  original  trust,  I  cannot  see  how  the  power  ii  de- 
stroyed in  reference  to  afler  acquisitions  of  property  to  the  tnMt 
estate;  on  the  contrary,  I  think  that  the  power  to  mortgage  prop- 
erty purchased  for  the  benefit  of  the  trust  estate,  leea  doubtful,  es- 
pecially when  that  mortgage  is  to  secure  the  purchase  money. 
You  will  not  understand  me  gentlemen,  as  intimating  an  opinioi 
that  the  qontract  was,  that  this  land  should  be  mortgraged,  I  only 
mean  to  say,  that  in  the  opinion  of  the  Court,  the  party  had  (al 
power  to  make  such  a  contract ;  whether  or  not  such  a  contncC 
was  made,  is  a  matter  exclusively  for  your  consideration.  The  le- 
maining  idea  is,  that  the  Court  would  not  enforce  such  a  contract 
to  the  destruction  of  the  trust  estate.  This  contract,  or  rather  I 
should  say,  whatever  contract  was  made,  was  made  with  a  view  to 
benefit  the  trust  estate;  if  profitable,  the  trust  estate  would  reoeife 
the  benefits;  if  loss  accrues,  where,  gentlemen,  in  equity  and  good 
conscience,  ought  it  to  fall  t  If  the  property  sold  had  rieea  ii 
value  to  double  the  price  at  which  it  was  sold,  who  would  have  re- 
ceived the  benefit  ?  Is  it  equitable,  is  it  right,  that  you  sbodl 
give  all  the  profit  to  one  and  visit  all  the  loss  upon  the  other  t  It 
is  not  pretended  that  the  property  sold  was  not  worth,  at  the  time 
of  sale,  the  amount  of  the  notes.  Now  if  pait  of  the  property 
thus  sold  has  been  squandered,  and  if  the  negroes,  because  of  the 
party's  failing  to  meet  his  notes,  have  been  sold  at  an  under  value, 
are  the  consequences  of  complainants'  failure  to  'pay  the  notes  to 
be  visited  upon  the  defendant  1  Is  the  fact  that  this  is  trust  prop- 
erty to  exempt  it  from  that  omnipotent  principle  of  universal  joh 
tice,  that  lie  who  is  to  have  the  profit  must  run  the  risk  t  ^  ii 
not  denied  that  equity  will  protect  the  capital  of  trust  property 
from  the  debts  of  the  cestui  que  trust;  but  will  equity  protect  tnttt 
property  fi'om  a  mortgage  given  to  secure  a  debt  contracted  fcr 
its  benefit  ?  If  it  would,  thou  have  I  yet  to  loam  what  justice  and 
'y  mean.    T\ic  tiicX  \\iviv  \^\<^  ^v^^^o^id^uELt  knew  that  he  was  deal- 
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Ing  with  trust  property,  does  affect  this  case,  because  knowing  that 
fiieti  he  waa  caro&l  to  deal  only  with  those  who  had  authority  to 
deal  with  him.  Whilst  therefore  it  is  true,  that  equity  will  follow 
trust  property  in  the  hands  of  a  purchaser  with  notice,  yet  it  will  not 
tcAlow  trust  property  in  the  hands  of  a  purchaser  who  purchases 
fixnn  one  authorized  to  seB. 

**  I  come  now  to  the  question  which  is  really  the  important  ques- 
tion in  this  case.  What  was  the  contract  between  these  parties  ? 
Because,  if  I  am  right  thus  far,  the  actual  contract  between  these 
parties  is  the  contract  which  you  ought  to  enforce.  In  what  I 
haye  said,  I  have  intended  to  express  the  opinion  that  these  parties 
were  competent  to  contract;  and  that  contract,  whatever  you 
find  it  to  be,  you  should  enforce  by  your  decree.  Gladly  would  I 
leave  this  question  to  you  under  the  testimony ;  but  I  am  not 
permitted  to  do  so  ;  it  is  my  duty  to  instruct  you  as  to  the  legal 
effect  of  the  defendant's  answer,  as  testimony  in  this  cause.  The 
law,  gentlemen,  is  plain  enough ;  its  application  to  the  particular 
case  is  the  difficulty ;  I  will  give  you  the  law  and  then  attempt  to 
apply  it  to  this  case.  I  state  to  you  then,  as  law,  that  the  answer 
of  the  defendant,  so  far  as  it  is  responsive  to  the  allegations  or  the 
interrogatories  of  the  bill,  is  conclusive,  unless  contradicted  by 
two  witnesses,  or  one  witness  and  strong  corroborating  circum- 
stances. To  apply  this  law  to  the  bill  and  answer  in  this  case,  is 
fktb  difficulty.  It  is  surely  unnecessary  to  compare  every  allega^ 
tun  in  the  bill  with  the  answer  of  the  defendant ;  let  us  come  at 
onoe  to  the  important  allegation  and  see^  the  answer  is  respoii* 
•ive.  Yoiu  win  bear  in  mind,  gentlemen,  that  the  great  question 
is,  whether  the  land  was  or  was  not  to  be  mortgaged  according  to 
the  terms  of  the  contract  between  these  parties.  Now  what  does 
the  fain  aUege  in  regard  to  this  contract  1  It  alleges  that  die  said 
Blvina  R.  Pelot,  for  certain  reasons,  '*  was  desirous  to  purchase 
of  and  from  one  Augustus  Myddleton  a  small  plantation.  That  in 
pursuance  of  such  desire  she  applied  to  the  said  Augustus  Myddle- 
ton for  the  purchase  of  said  plantation ;  that,  after  consultation  with 
her  friends,  she  agreed  with  the  said  Augustus  Myddleton  lor  the 
purchase  of  said  plantation  for  the  sum  of  eight  hundred  doUars. 
That  the  crop  then  on  the  plantation,  and  other  personal  property, 
were  purchased,  amounting  to  the  sum  of  fourteen 
seventy-six  doUars."  But  the  bin  charges  distinetity.^ 
chase  of  the  land,  and  the  purchase  of  the  crop 
property^  ^were  separate  and  distinct 
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wn'ini'tfi'/^  fifK/ri  «  mfnttru^t:  uj^^n  the  land,  or  to  have  the  oid 

{(iifrft  H\t/ttn:i\  up  inrhnhi  it,  U;/:aiMe  of  the  express 

thiit  hff  wttH  Ui  rirtaifi  thr;  title  Uy  the  ]anr1  in  himself,  until  hA 

n#if4!ii  wiri!  |»ru/l.     In  not  thin  ariHwer  n;K|ionftivo  to  the  aUegfldoi 

fhut  th<f  olijorf.  Iff  itnihr.'if:iri^  Uflli  notcN  in  the  mortgage  nposdn 

hi«|/iiM>H,  wmi  to  f;fvt»  thfi  Haiil  Aii;ruHtuH  a  lien  on  the  negrootftr 

'^'  iiitiilim  lUny  iu\>AvvW.  vviAA  {i>v,  uiler  paying  tlie  oiiriit  fanndnl 
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dolkn  for  tbe  land  1  Tho  onswor  asserts,  that  the  fee  simple  title 
mentioned  in  complainant's  bill,  was  retuiiiod  to  him  upon  the 
agreement  and  understanding,  that  matters  might  remain  so  until 
both  notes  were  paid.  Is  not  this  answer  responsive  to  the  allega- 
tion, that  this  title-deed  was  returned  to  him  upon  his  promise 
and  agpreemeut  to  have  another  deed,  properly  made  out  and  exe- 
cuted? 

**  In  the  above  particulars,  gentlemen,  I  beHeve,  and  accordingly 
I  charge  and  instruct  you,  that  the  answer  is  responsive  to  tho 
allegations  of  the  bill,  and  that  the  answer  thus  responsive  is  con- 
clusive, unless  contradicted  by  two  witnesses,  or  ono  witness  and 
strong  corroborating  circumstances.  It  is,  gentlemen,  peculiarly 
your  province  to  say,  if  these  circumstances  exist  in  this  case. 

**  The  instructions  asked  for  on  tho  third  point  by  defendant's 
counsel,  I  believe  to  be  law,  but  whether  they  apply  to  this  case,  is  a 
matter  for  your  determination.  If  tlio  contract  between  these 
parties  is  the  contract  claimed  in  complainant's  bill,  to  wit,  that 
the  land  was  not  to  be  mortgaged,  but  to  be  freed  from  incum- 
brance, and  that  the  defendant  agreed  to  look  exclusively  to  the 
negroes  for  payment  of  his  notes,  why  tlien  these  instructions  will 
not  benefit  the  defendant ;  but  if  tho  contract  bo,  as  claimed  by 
defendant,  then  these  instructions  will  operate  to  his  advantage. 
What  the  contract  was,  the  answer  is  evidence  in  tho  particulars  I 
kaare  mentioned ;  and  conclusive,  unless  you  find  that  it  has  been 
coDtradicted  by  two  witneseos,  or  one  witness  and  strong  corrob- 
oratiiig  cireumstancos." 


To  which  said  charge  of  tho  presiding  Judge*  the  SoUdknrs  £br. 
the  complainants  excepted  generally  and  more  particularly  — 

**  First  Because,  although  it  bo  true  that  Mrs.  Polot  had  a  Kfe 
estate  in  the  trust  property,  with  remainder  to  her  children,  yet  by 
the  deed  she  had  no  power  either  with  or  without  the  consent  of 
her  trustee,  to  mortgage  die  trust  property,  so  as  to  hazard  and 
destroy  the  tnii^  estate.  Her  only  power  under  the  deed  was,  to 
■ell  the  property  with  the  advice  and  consent  of  her  trustee,  and 
to  le-inveBt  the  proceeds  npon  the  same  uses  and  trusts ;  a  party, 
therefbrey  with  knowledge  of  the  tnutay  taking  a  mortgage  from 
her  which  he  knew  she  had  no  nsJA  to  give,  will  bo  followed  in 
equity,  lo  M  to  prsTent  tib|^|n^iye  from  being  destroyed  by 


audi  illegal 

'^Second.  Beeaiue  no  se^nurato  ^RX;^k&  \\x^^u!i»i 
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tnnt  property,  which  enabled  her  to  bind,  charge,  or  alien  it  by 
her  contract,  except  in  the  mode  and  to  the  extent  declared  and 
authorized  by  the  trust  deed,  and  if  she  had,  it  could  only  be  to 
charge  the  income  during  her  life,  in  the  hands  of  the  trustee,  and 
not  to  defeat  or  destroy  the  remainder. 

**  Third.  Because,  even  if  by  the  deed  the  parties  had  die  power 
to  mortgage  the  trust  estate,  Ibr  the  purpose  of  acquiring  by  por- 
ehase  other  trust  property,  to  stand  in  the  place  of,  and  be  aubsd- 
tuted  for  the  property  mortgaged,  it  docs  not  follow  that  they 
would  also  have  power  to  mortgage  at  the  same  time  the  thing 
purchased,  and  thus  defeat  the  remainder ;  and  a  person  so  deal- 
ing with  them,  with  full  knowledge  of  the  trust,  would  himself 
become  a  trustee  in  equity  for  the  cestui  que  truit  in  remainder. 

^'Fburth.  A  court  of  equity  will  never  suffer  trust  property, 
knowing  it  to  be  trust-  property,  so  to  bo  dealt  with,  as  to  break  in 
upon  and  destroy  the  capital  and  defeat  the  rights  of  remainder 
men,  and  consequently  a  couit  of  equity  will  not  sufier  a  contract 
to  be  enforced  through  it,  nor  lend  its  protection  to  a  ptuty,  when 
it  would  be  productive  of  such  consequences. 

••Fifth.  Because,  if  property  is  covered  with  a  trust,  no  change 
of  its  state  or  form  can  divest  it  of  such  trust,  or  give  the  trustee 
converting  it,  or  those  who  claim  in  privity  with  him,  any  greater 
right  than  before  the  change.  That  consequently  the  n^roes 
being  converted,  through  the  means  of  the  moitgage,  into  d^ 
land,  with  the  knowledge  of  Myddleton  that  the  negroes  weie 
covered  by  the  trusts  of  the  deed,  the  land  became  in  his  hands 
immediately  covered  with  the  samo  trusts."  Upon  these  excep- 
tions  errors  were  Assigned. 

Wm.  &  Wm.  F.  Law,  for  the  plaintiffs  in  error. 

His  honour  the  presiding  Judge,  having  reduced  his  charge  into 
writing,  and  the  exceptions  taken  having  stated  distinctly  the 
grounds  of  objection,  and  the  legal  and  equitable  principles  sop- 
posed  to  have  been  violated,  the  plaintiffs  in  error  have  little  mors 
to  do  in  presenting  this  case  to  the  court  than  to  support  the 
grounds  assumed  in  the  exceptions  by  the  authorities. 

The  right  of  a  married  woman  to  act  with  regard  to  her  sept- 
rate  property  as  VLfemesclc,  with  the  various  limitations,  explana- 
tions and  modifications  which  different  judges  have  fixed  to  that 
lie,  (9eQ  Clancy  on  lUglits,  ^%%,  "^^^^  ct«  wi)  seems  to  us  to  be 
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an  unimportant  inquiry  in  this  case.     That  doctrine  is  applicable 
to  cases  in  which  tho^^m^  has  the  absolute  right  to  the  property 
and  power  of  disposition  over  it.     The  present  is  a  case  in  which 
property  is  settled  in  trust  for  the  benefit  of  the  family ;  for  the 
wife  for  life,  remainder  to  the  children.    She  has  no  power  of 
ultimate  disposition,  she  cannot  destroy  the  interests  in  remainder; 
she  can  do  no  act  but  what  is  conferred  upon  her  by  the  deed. 
What  is  that  power  in  this  case  %    Simply  in  case  of  necessity,  or 
for  the  benefit  and  advantage  of  tho  family,  to  sell  the  property 
with  the  consent  of  the  trustee,  and  to  re-invest  the  proceeds  in 
more  advantageous  property.    She  had  no  audiority  to  speculate 
o|^  tBSs  property ;  strictly  she  had  no  right  to  mortgage  it — and 
if  by  any  construction  that  could  bo  given  to  this  power,  she  had 
such  right,  its  exercise  could  only  be  sustained  by  a  substitution  of 
the  thing  purchased  in  the  place  of  the  trust  property  mortgaged. 
See  upon  this  subject  2  Story  Eq,  Jwr.  616,  and  note  2 ;  Jacqua  vs. 
MelA.  EpU.  Church,  3  John,  C.  R.  77, 86  to  114. 

In  a  case  of  this  kind,  where  the  object  was  to  provide  fer  the 
family,  where  the  wife  had  but  an  interest  for  lifis  with  remainder 
to  her  children,  she  can  only  dispose  of  the  property  for  the  pur- 
pose and  in  the  manner  prescribed  in  the  deed.  A  power  to  seH 
and  re-invest  is  not  a  power  to  mortgage:  by  thus  extending  the 
power  you  hazard  the  estate  and  defeat  the  remainder. 

No  principle  is  more  familiar  to  a  court  of  equity,  than  that  ft 
party  who  purchases  trust  property,  knowing  r  it  to  be  Mieb,  in 
violation  of  the  objects  of  the  trust,  holds  it  soljeet  to  the  tnwt. 
2  Siory  Eq,  Jwr.  503,  mc.  1257. 

It  is  not  pretended  in  this  case,  that  Myddletoo  was  igporant  of 
the  legal  character  and  condition  of  the  slaves  mortgaged ;  he 
dealt  with  the  trustee  in  the  negotiation;  it  is  conceded,  that  he 
knew  it  was  trust  property ;  he  had  to  get  the  consent  of  the 
trustee  to  his  mortgage.  Knowing  that  it  was  trust  property,  he 
was  bound  to  look  to  the  power  to  mortgage.  Having  taken  this 
mortgage  and  sold  the  trust  property  and  applied  the  money  to 
himself,  equity  will  compel  him  to  execute  titles  and  substitute  the 
land  in  the  place  of  the  negroes,  which  is  the  extent  of  die  power 
conferred  by  the  trust  deed. 

Wo  do  not  multiply  authorities  on  these  points,  they  are  all  col- 
lected by  Chancellor  Kent  in  the  case  in  3  John.  Ch  R.,  already 
referred  to  by  Judge  Story  at  the  above  reference :  by  1  FmMm^ 
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Eq.  h,  1,  ch,  2y  tec.  6,  noU  9 ;  Sugdm  on  Power$,  ck.  2,  jec  1,  p.  113  It 
119,  3  ed. 

Second.  But  admitting  all  that  his  honour  tho  Judge  said,  as  to 
the  power  of  a  married  woman  to  bind  her  separate  estate  by  her 
contracts,  &c.  to  be  true,  it  could  only  be  applicable  to  this  case  to 
the  extent  of  her  separate  interest;  that  was  but  a  life  interest: 
she  could  not  pledge  or  bind  more  than  she  had ;  the  trust  deed 
regulates  her  rights — she  could  only  charge  the  income  duriogher 
life  in  tho  hands  of  tlic  trustee.  This  is  die  principle  affirmed  is 
Bidyin  vs.  Clarke,  17  Vcs.  jun,  365,  where  the  estate  was  settled 
fbr  separate  use  of  a  married  woman  for  life.  It  has  been  fc^wed 
by  several  American  decisions.  Beyond  this  the  courts  have  aet 
gone.  TliQy  will  never  sufibr  the  capital  to  be  broken  in  upoa 
and  destroyed,  where  there  are  interests  in  remainder,  and  espe- 
cially children. 

It  is  laid  down  in  Soutli  Carolina,  that  a  married  vroman  can 
do  no  act  which  tends  to  the  destruction  of  her  trust  estate.  Am 
'where  she  gave  a  note  with  her  husband,  upon  which  judgment 
was  obtained,  and  the  trust  estate  sold,  a  court  of  equity  willenjcin 
the  proceedings  at  law.  Watson  vs.  Cheshire,  1  McCard^i  Ck  H 
241 ;  Ewing  vs.  Smith,  3  Dess,  R,  417. 

The  power  of  a  married  woman  over  her  estate  does  not  extead 
beyond  tho  plain  meaning  of  the  deed  creating  the  estate.  She  m 
therefore  to  be  considered  only  ^femescle,  so  far  as  the  deed  has 
expressly  conferred  on  her  the  power  of  acting  as  a  /kmemk* 
Mi(&gam\8.  Elam,  4  Yerger,  375. 

She  must  dispose  of  the  estate  in  the  manner  pointed  out  in  the 
instrument.     GrimkevB,  Grimke's  Execu,  1  Dess,  IL  366. 

When  the  sopai'ate  estate  of  the  wife  is  vested  in  a  trustee  for 
the  benefit  of  tho  wife  and  children,  she  cannot  make  alienor 
charge  upon  it  beyond  her  own  interest,  so  as  to  affect  the  ligfali 
of  tho  children.     7  Paige,  9. 

Third  &  Fourth.  The  third  and  fourth  exceptions  may  be  con- 
sidered together. 

■  •  The  contract  claimed  by  the  answer  is,  that  the  negroes  vrere  to 
be  mortgaged  and  also  the  land.  Whence  was  this  power  do* 
rived  1  Surely  not  from  the  trust  deed.  That  made  a  provision 
ibr  tho  children.  But  tho  act  sought  to  be  established,  destroys 
that  provbion  by  destroying  tho  estate.  And  a  court  of  equity  is 
callod  on  to  sustain  such  a  contract.  Sanction  such  a  principle, 
and  whore  wiW  ^o\i^^\\.^\va\v\.^\    T\yck  vcUdest  speculations  may 
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be  entered  into  upon  the  pledge  of  trust  property;  instead  of 
buying  a  fium,  the  tenant  for  life  and  trustee  may  enter  into  a 
cotton  speculation,  and  what  becomes  of  the  provisions  of  prudent 
parents  for  helpless  children  ]  Would  the  Court  have  sanctioned 
this  contract  if  application  had  been  made  to  it  ?  Will  it  confirm 
now  what  it  would  not  have  authorized  1  The  Court  will  not  allow 
the  capital  of  a  trust  estate  to  be  broken  in  upon,  not  even  for 
maintenance,  but  in  rare  cases,  and  under  peculiar  circumstances. 
6  Ffiwy,  jun.  473. 

A  trustee  and  tenant  for  life  joining  in  a  conveyance,  to  bar  the 
remainder  man,  is  guilty  of  a  broach  of  trust.  16  Vaeiff  jum.  283. 
^^In  all  cases  of  purchases  of  trust  property  with  notice  of  the 
fnist,  equity  will  hold  the  purchaser  a  trustee  for  the  benefit  of  the 
persons  whose  rights  have  been  defeated.  1  Story  Eq.  Jwr.  384, 
sec  395,  and  amtharities  there  cited;  iJokn.  Ch.  R.  566 ;  iJohn.Ck. 
JS.  436;  2  Siary  Eq.  Jur.  502, 503,  tec.  1257. 

Where  a  party  purchases  trust  property  knowing  it  to  be  such, 
in  violation  of  the  trusts,  equity  forces  the  trust  upon  the  coi^ 
science  of  the  purchaser  and  will  compel  him  to  perform  the  trust, 
^nd  to  hold  the  property  subject  to  it  in  the  same  manner  as  the 
trustee  held  it.  So,  also,  persons  colluding  with  trustees  in  a 
known  misapplication  of  assets,  are  made  responsible  for  the  prop- 
erty in  their  hands. 

Fifth.  But  this  is  not  precisely  the  naked  ease  of  a  purchase  of 
trust  property  in  violation  of  the  trust,  with  knowledge  of  the  fact. 
It  is  a  sale  of  property  to  the  trust  estate  upon  a  mortgage  of  the 
trust  estate.  It  is  in  other  words  a  change  of  the  trust  estate  into 
the  land ;  the  land  then,  which,  by  this  arrangement  was  to  be 
substituted  in  place  of  the  trust  estate,  cannot  be  withheld  and 
retained  by  the  person  who  has  so  dealt  with  the  trust,  and  for 
whose  benefit  the  trust  estate  has  boon  sold. 

Upon  this  subject  Judge  Story  says,  wherever  the  property  of 
a  party  has  been  wrongfully  misapplied,  or  a  trust  fund  wrongfully 
converted  into  another  species  of  property,  there,  if  its  identity  can 
be  traced,  it  will  be  held  in  its  new  form  liable  to  the  rights  of  the 
original  owner,  or  cestui  que  trust. 

The  general  proposition  is,  that  if  any  property  in  its  original 
state  and  form  is  covered  with  a  trust,  no  change  of  that  form  can 
divest  it  of  such  trust,  or  givo  the  agent  or  trustee  converting  it,  or 
those  who  represent  him  in  right,  (not  being  bona/ids  purchasmi 
without  notice,)  any  more  valid  claim  than  they  had  be€eM%^Mik 
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change.  An  abuse  of  a  trust  can  confer  no  right  on  the  paztj 
abasing  it,  nor  on  those  who  claim  in  privity  with  hun.  2  Siory 
Eq.  Jur.  503,  504,  sec.  1258. 

The  trust  estate  in  the  slaves  is  gone,  they  have  been  wAA. — 
but  the  land,  to  buy  which  they  have  been  Bold»  and  into  which 
they  have  been  converted,  remains ;  and  the  question  is,  whedier 
a  court  of  equity  will  let  that  go  too,  and  suffer  the  trust  estate  to 
be  destroyed  and  the  interests  of  the  children  wholly  defeated^  and 
this  in  favour  of  one  who  dealt  with  this  estate  with  full  knowledge 
of  the  trusts. 

It  was  said  in  the  argument  in  the  Court  below,  that  here  is  die 
cestui  que  trust,  tenant  for  life,  seeking  to  take  adrantage  of  te 
own  acts  —  but  that  is  not  the  fact ;  this  biU  was  originally  filed  qr 
the  trustee  alone,  to  protect  the  interests  of  the  children,  and  we 
were  required  by  the  Court  jLipon  the  objection  of  defendant's  soli- 
citor, to  make  Mrs.  Pelot  a  party. 

And  now  with  respect,  it  seems  to  us  that  the  essentiaL  error  in 
the  charge  of  his  honour  the  presiding  Judge  was — 
.  First.  In  the  application  of  general  principles  which  obtaiB  m 
cases  where  a  married  woman  has  an  absolute  separate  estate,  widi 
an  absolute  power  of  final  disposition,  (in  which  case  she  may  bind  it 
by  her  acts  and  contracts,)  to  a  case  in  which  she  had  but  a  life  estate 
with  remainder  over,  in  which  case  she  can  only  act  in  the  manner 
and  to  the  extent  prescribed  by  the  deed,  and  can  certainly  bind 
np  more  than  she  possessed. 

'  Second.  In  charging  that  these  parties  under  the  trust  deed  had 
a  right  to  mortgage  both  the  trust  estate  and  the  thing  pnrchasod 
to  secure  the  purchase  money;  or  indeed  to  mortgage  at  all. 

Third.  In  the  annunciation  of  that  omnipotent  principle,  that  be 
who  is  to  have  the  profits  must  bear  the  loss,  as  applicable  to  this  case. 

Shall  the  trust  be  entirely  defeated  because  by  a  breach  of  tnist 
the  tnist  property  has  been  hazarded  in  a  speculation  with  one 
who  has  knowledge  of  the  trust,  and  profits  may  possibly  be 
gained  1  We  do  not  so  understand  the  doctrine.  The  equity  of 
a  creditor  to  render  a  trust  estate  liable  for  his  debt,  is,  that  he  has 
advanced  his  money,  or  given  his  credit  to  eject  the  ohjects  of  the 
trust,  not  to  defetU  and  destroy  the  objects  of  the  trust.    1  Ilill^  232. 

And  oven  a  bona  fide  creditor,  who  has  advanced  his  money  or 
furnished  supplies  for  the  benefit  of  the  trust,  can  only  be  itununer- 
ated  out  of  the  income.  Courts  of  equity  will  not  permit  the  GBni> 
tal  to  bo  appUod  toi  \}i\aX  \)u\\)o^^. 
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We  humbly  conceive,  that  the  charge  commenced  upon  wrong 
principles,  by  overlooking  the  nature  of  this  trust  estate,  the  power 
conferred  and  objects  to  bo  attained  by  the  trust  deed,  the  life  in- 
terest only  of  Mrs.  P.,  and  the  interest  in  remainder  in  the  children ; 
all  the  conclusions,  therefore,  however  seemingly  just,  partake  in 
their  appHcation  to  this  case,  of  the  error  in  the  principlee  in  ii^hich 
they  originate. 

Robert  M.  Charlton,  for  the  defendant  in  error. 

Stripping  the  bill  and  the  case  of  the  plaintiff  from  all  the  sur-^ 
pkisage  and  ingenuity  which  have  been  thrown  around  it,  it  is  an 
ellbrt  by  persotis  who  made  an  agreement  to  purchase  land  and 
other  property,  for  fourteen  hundred  and  seventy-six  dollars^ 
($1,476)  who  have  paid  but  eight  hundred  and  fifty-one  dollars  and 
eighty-nine  cents ;  ($851  89)  who  allege  no  fault  or  unfairness  in 
defendant;  who  do  not  pretend  to  have  paid  the  balance,  and  who 
do  not  even  offer  to  do  it ;  nay,  who  say  that  the  property  thus 
purchased  from  us  shall  be  held  discharged  from  any  claim  on  it^ 
on  our  part,  for  the  purchase  money ;  and  yet  who  seek  to  piocure 
frt>m  a  court  of  equity  a  decree  compelling  us  to  abandon  our  legai 
title  to  them. 

I  am  justified  in  saying  that  this  is  the  most  unexampled  effort 
that  the  annals  of  equity  jurisprudence  have  ever  presented. 

It  is  true  that  a  court  of  equity  will  compel  a  man  to  perfon» 
specifically  his  agreement,  but  I  deny  that  it  will  do  so  unless  it 
would  be  strictly  equitable  to  make  such  a  decree ;  nor  unless  the 
complainant  who  asks  equity  will  do  equity.  2  Story  Eq.  sec.  750, 
and  750  a,  759,  771 ;  Fanbl.  Eq.  48 ;  Morgan**  heir*  vs.  jftfor-^ 
gan,2  Wheat.  R.  299. 

The  complainant  who  asks  a  specific  performance  must  bo  in  a 
condition  to  perform  his  own  part  of  the  contract,  and  be  must 
have  shown  himself  to  be  "  ready,  desirous,  prompt  and  eager  to( 
perform  the  conti-act.*'  2  Story  Eq.  Jvr.  *ec.  776 ;  King  et  al.  vsi* 
Hamilton  etal.  4  Peter*  iL  311 ;  «ee  aUopp.  313,  314,  326,  328, 329, 
330. 

This  rule  is  founded  upon  such  natural  justice,  and  is  supported 
by  such  an  overwhelming  and  unbroken  current  of  authofter  AMf 
any  exception  that  is  attempted  to  be  sot  up,  must  besappgiBllMM|i||rf| 
very  cogent  reasons  before  it  shall  bo  suffered  to  drag  BrihmM^^I 
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property  without  paying  us  for  it,  and  couTert  it  into  trust  prop- 
erty  firee  £com  any  liability  to  us. 

Let  us  examine  the  exceptions  of  complainant,  seriatim. 

First.  The  first  denies  that  Mrs.  Pelot  had  any  power,  eitfaar 
with  or  witliout  the  consent  of  her  trustee,  to  mortgage  the  trmt 
property,  so  as  to  hazard  and  destroy  the  trust  estate;  that  her  odf 
power  was  to  sell  and  re-invest,  and  that  a  party  therefore,  wUi 
knowledge  of  the  trust,  taking  a  mortgage  firom  her,  wiU  be  ftlkm- 
ed  in  equity,  so  as  to  prevent  the  trust  estate  fixnn  being  destreyed. 

There  is  a  strange  mixture  in  this  exception  of  assumed  fiuts, 
that  do  not  seem  to  us  to  exist,  and  of  law,  that  can  scarcely  be  said 
to  he  applicable. 

By  the  trust  deed  power  b  given  to  Mrs.  Pelot,  by  and  irith  the 
advice  and  consent  of  her  trustee,  to  seU  and  dispose  of  the  troit 
estate  **  whenever  she  shall  deem  it  proper  to  do  so^*  and  to  re-inicflt 
the  proceeds,  &c. 

A  power  "  to  sell"  includes  a  power  to  mortgage,    4  Kent 
3d  edit  147 ;  15  Law  Library^  fSugden  on  Powers  J  t.p.  285; 
vs.  Banksy  3  Pr.  Wms.  9 ;  Powdl  on  Mortgages,  81,  82. 

If  she  had  the  power  to  sell  the  trust  slaves,  (and  thus  titteriy  and 
forever  to  destroy  all  claim  of  the  cestui  que  trusts  therein,)  for  the 
purpose  of  re-invostment,  it  seems  difficult  to  understand  why  she 
could  not  exercise  a  lesser  power  by  mortgaging  the  same  property, 
and  thus  procure  funds  for  re-investment.  How  can  the  mortgage 
be  said  to  "  hazard  and  destroy"  the  trust  estate  more  than  ^ 
sale  1  •  If  both  or  either  transaction  was  fair,  the  trust  estate  woold 
receive  an  equivalent,  which  equivalent  could  be  re-invested,  asdi- 
rectod  by  the  trust  deed.  It  is  not  denied  that  this  was  a  frir 
transaction,  and  that  the  land,  &c.  was  sold  at  a  &ir  price* 

How  was  the  trust  property  hazarded  and  destroyed  by  the 
transaction  1  It  received  personal  propeity  from  defendant  of  the 
value  of  $676,  as  proved  by  the  evidence;  the  slaves  mortgaged 
brought  upon  the  sale,  conducted  in  the  manner  prescribed  by 
law,  but  $851,  which  is  but  little  more  than  the  value  of  the  per- 
sonal property  sold  by  defendant,  which  has  already  been  con- 
verted into  tinist  property.  The  balance  between  $676  and  $861, 
has  gone  as  a  credit  upon  the  purchase  of  the  land ;  and  upon 
payment  to  us  of  the  amount  duo  to  us  the  land  wiU  become  tmrt 
property. 

What  o&uce  has  Myddlcton  committed,  that  puts  him  beywd 
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the  protection  given  to  others  ]  He  agreed  to  sell  his  property  for 
m  fkir  price,  and  to  execute  a  title  to  the  land  when  he  should 
have  been  paid  the  purchase  money.  Is  there  any  thing  unfair  or 
unjust  in  this  condition  ]  Can  the  fact  that  he  was  selling  to  a  lady 
having  separate  estate  and  her  trustee,  change  the  immutable 
principle  of  justice,  that  no  one  shall  have  his  property  taken  from 
him  ag^nst  his  consent,  without  satisfaction  made  to  him  for  it  1 

Can  the  fkct  that  he  took  a  mortgage  of  propeity  as  security  for 
th^  purchase  money  vary  the  rule  ]  Suppose  that  by  the  contract 
of  purchase  the  trust  slaves  were  to  have  been  sold  to  Myddleton 
as  part  payment  of  the  property  purchased  from  him,  the  price  of 
said  slaves  to  have  been  ascertained  by  putting  them  at  public  out- 
cry, and  Myddleton  to  take  them  at  the  amount  the  highest  bidder 
should  offer  for  them,  would* there  have  been  any  thing  illegal  or 
inequitable  in  this  ]  Would  it  not  have  been  eihphatically  a  sale 
and  re-investment  1  What  possible  difference  can  there  be,  be- 
tween the  case  suggested  and  a  moitgage  of  the  said  slaves  to  se- 
cure measurably  the  purchase  money,  with  a  proviso  that  upoo 
failure  to  pay  at  the  time  specified,  Myddleton  should  foreclose  the 
mortgage  and  sell  the  slaves  at  public  outcry,  and  credit  the  price 
the  highest  bidder  offered  and  gave  for  the  slaves  1 

The  exception  then  cannot  be  sustained.  The  trust  estate  has 
not  been  hazarded  or  destroyed  by  the  mortgage— but  if  hazarded 
at  all,  it  was  by  the  misapplication  of  the  personal  property  received 
fh>m  Myddleton,  (of  which  we  know  nothing,)  and  if  the  slates 
were  bid  off  below  their  value,  it  ¥ras  because  of  the  statements  of 
the  friends  of  complainants,  made  at  the  time  and  place  of  sale, 
that  the  slaves  were  to  be  bought  in  for  the  benefit  of  Mrs.  Pelot ; 
whether  they  realized  that  benefit  we  know  not  It  was  his  inter- 
est that  the  slaves  should  biing  the  highest  price,  but  his  pover^ 
kept  him  from  bidding  upon  them.  How  can  we  be  ''followed  in 
equity  V  Followed  for  what  t  We  never  had  any  of  this  trust 
estate  in  our  hands.  We  have  our  oven  land,  which  we  are  "anx- 
ious, eager  and  ready*'  to  convey  to  complainants  in  strict  com- 
pliance vrith  our  contract,  when  they  shall  have  fulfilled  their 
contract  by  paying  us  for  it  Until  then,  it  is  neither  equitable  nor 
just,  to  take  it  from  us. 

Second.  The  second  exception  denies  the  right  of  Mrs.  Pdot 
to  bind  or  aHen  the  trust  property,  except  in  the  mode  nadbaritmi 
in  the  trust  deed ;  at  all  events  except  during  ber  life,  and 
defeat  or  destroy  the  romaindor. 
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Tho  answor  t<T  all  tliis  is  short  and  conclusive. 

Without  stopping  to  ask  whether  the  power  could  not  have 
been  exercised  without  the  intervention  of  her  trustee — see 
lAptroi  vs.  HclmeSf  1  Kdly  R,  3S9,)  it  b  sufficient  to  say,  that 
with  the  consent  of  her  trustee  she  executed  this  movtgage  and 
made  this  purchase,  in  the  manner  prescribed  by  the  trust  deed; 
and  though  she  had  only  a  life  estate,  yet  the  trust  deed  gave  her 
the  power,  with  the  consent  of  her  trustee,  "whenever  she  ahonld 
deem  it  proper  to  do  so,"  to  sell  and  dispose  of  these  slaves  fir 
the  purpose  of  re-investment;  and  thus  to  destroy  the  claim  of  oB 
the  ceiiui  que  trusts  therein;  and  she  has  done  no  more  than  this. 

But,  in  truth,  this  exception  is  irrelevant,  because  our  land  was 
never  trust  estate,  and  no  one  has  or  can  change  or  alien  it  hot 
ouiselves. 

.  Third.  The  third  exception  has  been  virtually  answered  abeady. 
If  a  party,  trustee,  should  purchase  property  of  greater  value  than 
the  trust  estate,  and  giving  the  trust  estate  in  part  payment,  or 
mortgaging  it  to  secure  in  part  the  purchase  money  should  also 
consent  that  the  property  purchased  should  also  be  mortgaged  to 
secure  the  sellor  in  his  just  claim — it  seems  to  me  that  the  agree- 
ment would  be  just  and  fair,  and  equitable  for  one  acting  for  him- 
self, to  make,  and  therefore  it  cannot  be  unfair  or  unjust  in  him,  as 
trustee,  to  enter  into  it.  It  is  almost  too  plain  a  principle  of  ediict 
to  argue,  and  I  forbear. 

Fourth.  The  fourth  exception  is  but  **  a  new  phase  of  the  same 
noon."  It  is  true  that  a  court  of  equity  rarely  permits  the  capitil 
of  the  trust  estate  to  be  broken.  But  we  have  not  brought  oui^ 
selves  within  this  rule.  We  agreed  to  sell  our  property,  and  when 
the  purchase  money  should  be  paid  to  us,  we  promised  to  convey. 
If  tho  trustee  and  tho  cestui  que  trust  hcU  faithfully  complied  widi 
their  promises,  and  had  not  mismanaged,  (if  it  be  so,)  the  property 
purchased  fiom  us,  and  by  their  representations  to  the  bidden  at 
the  public  sale  of  the  slaves,  caused  the  said  slaves  to  be  sold  at  an 
alleged  depreciated  valu^,  they  would  have  had  now  a  trust  estate 
superior  to  the  original  one.  These  are  not  acts  that  we  have  been 
guilty  of,  or  are  responsible  for.  If  tho  trustee  has  acted  amiss,  he 
is  amply  ablo  to  respond  —  but  wo  aj^rohend  such  is  not  the  fact 
Besides  we  are  neither  asking  tho  court  to  enforce  a  contract,  not 
lend  to  us  its  protection  ;  wo  aro  only  saying,  '*  lot  us  alone/'  or 
only  compel  us  to  do  that  which  is  just  and  o<|uitablo,  and  that  we 
4ro  greatly  de&iro\i&  \jo  &o  m\}ciQ>i\.  cQ»\xs^M\&iQn. 
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Fiflh.  Tho  fifth  exception  it  is  not  necessary  to  enlarge  upon. 
It  assumes,  that  the  agreement  of  purchase  was  to  substitute  the 
land  for  the  negroes;  but  that  is  the  complainants'  version  of  the 
story,  which  the  jury  have  negatived.  Our  answer  denies  this  em- 
phatically ;  there  was  no  such  agreement.  The  land  and  other 
property  purchased  from  us  would,  undoubtedly,  when  paid  for  by 
the  trust  slaves  and  other  trust  funds,  take  the  place  of  such  trust 
property,  and  become  subject  to  the  same  trusts.  How  their 
negroes  have  been  '*  converted''  into  our  land  is  a  matter  that  we 
don't  realize,  and  is  not  shown  either  by  the  evidence  or  the  ver- 
dict We  have  never  owned  the  negroos,  and  we  have  never 
parted  with  the  land. 

The  plain  English  of  this  bill  is,  to  "  convert"  four  slaves,  which 
sold  for  $850,  into  land  and  personal  property  worth  nearly  double 
their  value.  If  the  complainants  can  succeed  in  this,  they  will 
certainly  neither  "  hazard"  nor  "  destroy"  the  •'  trust  esUUe"  bat 
they  will  hazard  and  destroy  the  property  of  defendant,  whose 
only  crime  has  been  to  ask  a  fair  value  for  his  property,  and  to 
stipulate  that  he  should  bo  paid  that  price  before  he  parted  with 
it.  The  complainants  have  failed  in  all  their  engagements,  have 
brought  down  upon  their  own  heads  the  consequences  of  their  own 
faithlessness,  and  now  seek  to  wrest  &om  us  our  property,  unpaid 
for,  that  they  may  hold  it  free  frx>m  any  lien  for  the  purchase 
money. 

And  will  a  court  aid  them  in  doing  this  1  That  is  the  true  and 
the  only  proper  issue.  All  the  argument  and  exceptions  about 
''trust  estate,"  and  the  "  hazard  and  destruction  thereof,"  are  but 
the  drapery  which  the  ingenuity  and  skill  of  our  learned  opponent 
has  hung  around  the  naked  skeleton  of  his  client's  case.  The  true, 
the  only  question  which  the  Court  is  called  upon  to  decide  is,  shall 
a  man  be  compelled,  contrary  to  his  contract,  and  against  his  con- 
sent, to  execute  a  title  of  his  property  to  another,  who  having  pur- 
chased it  at  a  fair  price,  has  been  faithless  to  all  his  engagements, 
and  without  paying  or  offering  to  pay,  or  admitting  a  liability  to 
pay,  demands  from  a  court  of  equity  to  take  fit>m  us  by  force  our 
own  property  and  give  it  to  him,  as  a  reward  for  having  broken  his 
promises,  and  for  having  subjected  us  thereby  to  loss,  damage  and 
expense  ] 

This  is  the  case,  the  true  question,  and  I  fear  not  the; 
this  tribunal  to  such  a  monstrous  proposition. 
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By  the  Court — Lumpkin*  J.  detivering  the  opinion. 

William  Pelot  conveyed  by  deed  certain  slaves  to  Levi  & 
D'Lyon,  Esq.  in  tnist,  for  the  sole  and  separate  use  of  his  wife 
Elvina  R.  Pelot,  during  her  life,  and  after  her  death  to  her  childroL 
There  are  several  children  in  life ;  and  the  deed  authorized  tfce 
cettui  gue  trust,  Mrs.  Pelot,  by  and  with  the  advice  and  coosflnttf 
lier  trustee,  to  sell  and  dispose  of  the  trust  estate  whenever  Ae 
should  deem  it  proper  to  do  so,  and  to  re-invest  the  proceeds,  ke, 
upon  like  trusts.  Mrs.  Pelot,  being  desirous  of  purchasing  a  smdl 
&rm  near  Savannah,  contracted  with  Augustus  Myddleton  for  i^ 
with  the  approbation  of  her  trustee,  at  the  price  of  $800.  The 
growing  crop,  stock,  cattle,  &c.,  and  the  hire  of  three  negro  skves 
belonging  to  Myddleton,  to  assist  in  the  crop  till  the  close  of  the 
year,  were  included  in  the  contract,  and  all  amounted  to  $1,476. 
No  cash  was  to  be  paid,  but  the  payment  was  to  be  seemed 
by  a  mortgage  on  the  four  slaves  in  the  trust  deed,  and  also  by  a 
mortgage  of  the  land.  To  consummate  the  agreement,  Mrs.  Pelot 
gave  her  two  notes  for  $738  each,  and  also  a  mortgage  cm  the  four 
slaves  owned  by  her  as  separate  property,  which  said  mortgage 
was  also  signed  by  her  trustee.-  When  the  title  to  the  land  fitn 
Myddleton,  and  the  mortgage  from  Mrs.  Pelot  and  her  trustee 
were  exchanged,  they  were  found  to  be  defective;  tbe  title 
made  by  Myddleton  was  returned  to  him,  and  it  was  agreed  that 
the  title  should  remain  in  Myddleton  until  the  notes  were  paidt 
as  the  mortgage  which  had  been  made  to  him  had,  by  fniHn^^ 
omitted  the  land.  The  crop,  cattle,  &c.,  and  the  services  of  tbe 
slaves,  all  valued  at  $676,  were  received  by  Mrs.  Pelot  by  the 
consent  of  her  trustee,,  and  the  land  taken  possession  of  by  her. 
Upon  &ilure  to  pay  tlio  first  note,  Myddleton  foreclosed  the  mort- 
gage, and  sold  the  slaves  in  the  manner  required  by  law,  and  re- 
ceived therefrom  the  net  amount  of  $851  89,  which  being  wimffi. 
cient  to  pay  the  debt,  he  commenced  an  action  of  ejectment 
against  the  tenant  of  Mrs.  Pelot  for  the  land.  Whereupon  the 
cestui  que  trust,  Elvina  R.  Pelot,  and  her  trustee,  filed  their  hiU 
against  Myddleton,  to  compel  him  to  execute  titles  to  the  land. 

On  the  trial  Judge  Fleming,  among  other  things,  chax;ged  the 
jury  — 

**  That  if  the  trust  deed  empowered  Mrs.  Pelot  to  mortgage  the 
ti-ust  negroes,  the  power  applied  equally  to  after  acquisitioii  of 
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property^  espocially  when  the  mortgage  was  given  to  secare  the 
purohase  money ;  that  the  party  had  full  power  to  make  such  a 
contract ;  it  was  made  with  a  view  to  benefit  the  trust  estate;  if 
{»t>fitable»  such  would  have  been  its  effect ;  if  loss  has  accrued,  in 
equity  and  good  conscience  it  ought  to  fall  on  the  trust  estate.  If 
the  property  had  risen  in  value  to  double  the  price  at  which  it  was 
sold,  it  would  have  inured  to  the  benefit  of  the  cestui  qtte  trust; 
and  it  is  neither  right  nor  equitable  to  give  all  the  profit  to  one 
and  visit  all  the  loss  upon  the  other.  That  it  was  not  pretended 
but  that  the  property  sold  by  Myddleton  was  worth  at  the  time 
the  price  agreed  to  be  paid  for  it.  That  if  it  had  been  squandered^ 
and  the  negroes  sold  at  an  updervalue,  by  reason  of  the  de&nk  of 
Mra.  Pelot  and  her  trustee  to  meet  the  payment,  the  consequence 
of  this  miscarriage  should  not  fall  upon  Myddleton.  That  trust 
property  was  not  to  be  exempt  from  the  great  principle  of  u&iveisal 
justice,  that  he  who  is  to  have  the  profit  must  run  the  risk. 

"It  was  not  denied  but  that  equity  would  protect  the  capital  of 
trust  property  from  the  debts  of  &e  cestui  que  trust ;  hut  will 
equity  protect  trust  property  from  a  mortgage  given  to  secure  a 
debt  contracted  for  its  benefit]  The  fact  that  the  defendant  knew 
Aiat  h#-  was  dealing  with  trust  property,  does  afiect  this  case,  be^ 
eaose  knowing  that  fact,  he  was  careful  to  deal  only  v^th  those 
who  had  authority  to  deal  with  him.  Whilst  therefore  it  is  tm^ 
thai  ^uity  will  follow  trust  property  in  the  hands  of  a  purchaser 
with  nottoe,yBt  it  will  not  follow  trust  pn^erty  in  the  hands  of  osie 
•udiortsed  to  buy^  The  actual  contract,  there^re,  between  these 
partias,  is  the  one  which  the  jury  should  enforce  The  paitaas 
were  -entirely  competent  to  contract," 

The  foregoing  extract,  from  the  very  able  charge  of  the  Circuit 
Judge,  contains  all  that  is  necessary  to  the  proper  hearing  and  de- 
termination of  this  cause. 

The  Solicitors  for  the  complainant  excepted  generally  to  the  in- 
structions of  the  Couit,  and  more  especially  — 

First  Because,  although  it  be  true  that  Mrs.  Pelot  had  a  life 
estate  in  the  trust  property,  with  remainder  to  her  childreui  yet  by 
the  deed  she  had  no  power  either  with  or  without  the  consent  of 
her  trustee,  to  mortgage  the  trust  property,  so  as  to  hazard  and 
destroy  the  trust  estate.  Her  only  power  under  the  deed  waS|  to 
sell  the  property  with  the  advice  and  consent  of  her  trusteei  nd 
to  re-inveat  the  proceeds  upon  the  same  uses  and  trusts  |  a  ptMV  J 
therefore,  with  knowledge  of  the  trusts,  taking  Ob  mne^gM^^ 
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her  which  he  knew  she  had  no  right  to  give,  will  be  foUowed  m 
equity,  so  as  to  prevent  the  trust  estate  from  being  destroyed  fay 
such  illegal  transaction. 

Second.  Because,  Mrs.  Pelot  hod  no  separate  estate  in  tUi 
trust  property  which  enabled  hor  to  bind,  charge,  or  alien  it  by 
her  contract,  except  in  the  mode  and  to  the  extent  declared  and 
authorized  by  the  trust  deed,  and  if  she  had,  it  could  only  be  Id 
charge  the  income  during  her  life  in  the  hands  of  the  trustee^  and 
not  to  defeat  or  destroy  the  remainder. 

Third.  Because,  evien  if  by  the  deed  the  parties  had  tke  powar 
to  mortgage  the  trust  estate,  fbr  the  purpose  of  acquiring  by  pa^ 
diase  other  trust  property  to  stand  in  the  place  of,  ilnd  be  subilh 
tuted  for  tho  property  mortgaged,  it  does  not  foDow  that  thej 
would  also  have  power  to  mortgage  at  the  same  time  the  thiiig 
-purchased,  and  thus  defeat  the  remainder ;  and  a  person  so  deal* 
ing  with  them,  with  full  knowledge,  would,  himsetf  become  a  trw- 
tee  in  equity  for  the  cestui  que  trust  in  remainder. 

Fourth.  A  court  of  equity  will  never  suffer  trust  propectyi 
knowing  it  to  be  trust  property,  so  to  be  dealt  with,  as  to  braak  ii 
upon  and  defeat  the*  rights  of  remainder  men,  and  conseqfueotly  a 
court  of  equity  will  not  suffer  a  contract  to  be  enforced  thfoagk 
it,  nor  lend  its  protection  to  a  party,  when  it  would  be  produedft 
of  such  consequences; 

¥^fUi.  Because,  if  property  is  covered  with  a  truat,  no  Anfb 
of  its  state  or  form  can  divest  it  of  such  trust,  or  give  the 
eonverting  it,  or  those  who  claim  in  privity  with  him,  any 
right  than  before  the  change.  That  ccmsequently  the 
being  converted,  through  the  means^  of  the  mortgage,  inCo  tibe 
Iwid,  with  tho  knowledge  of  Myddleton  that  the  negroes*  were 
covered  by  the  trusts  of  the  deed,  the  land  became  in  hb  handi 
immediately  covered  with  the  same  trusts. 

Judge  Lumpkin,  having  made  the  above  statement,  proceeded  sf 
follows : 

[1.]  There  is  but  a  solitary  point  in  this  case.  Was  the  eootnet 
made  With  Myddleton  authorized  by  the  deed  of  trust  from  WiBiaiD 
Pelot  to  Levi  S.  D'Lyon?  The  argument  of  complainants'  solici- 
tors wholly  overlooks,  it  seems  to  me,  tho  power  expressly  given  in 
that  instrument  to  Mrs.  Pelot,  with  tho  consent  of  her  trustee,  to 
sell  and  dispose  of  tho  whole  of  the  property  therein  conveyed  ftr 
the  use  of  her^lf  and  children,  and  to  rc-invest  the  proceeds^  A 
power  without  ^^inaXVAXvou,  ^^ccyi^v  >^Q»x>\x^  ^to^orty  aubatituted  tor 
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the  slaves  shall  be  covered  with  the  same  tiiipfk  But  for  this  ample 
authorky  the  reasoning  of  counsel  might  hava-keen  conolusive.  At 
any  raCo  it  would  have  been  applicable  to  the  caae. 

We  concur  in  the  opinion,  that  the  power  of  a  married  woman^ 
with  lespect  to  her  separate  property,  is  an  unimportant  inquiry  in 
the  pi«sent  discussion.  Two  opposite  rules  upon  this  subject  havfo 
been  laid  do\||m  totally  irreconcilable  with  each  other.  According 
to  one,  xki»faM<oiotri  can  exercise  only  the  powers  cenferred  upon 
her  by  the  instrument  under  which  she  claims ;  according  to  ^he 
otiMty  she  is  as  to  her  separate  property,  regarded  as  a  feme-^Uf 
and  capable  as  such  of  disposing  of  it  at  pleasure,  except  so  far  as 
she  may  be  restrained  by  ths  instrument  under  which  c&e  claims. 
For  myself,  I  am  free  to  avow  my  adhesion  to  the  doctrine  which 
denies  to  the  wife  the  power  of  stripping  herself  of  the  provision 
made  tat  her  by  a  considerate  parent  or  friend,  through  her^vor 
tion  to  her  husband.  Either  these  settlements  should  be  altogether 
alx^ished,  or  else  the  helpless  and  dependent  sex  should  be  pror 
tected  from  the  kkk$  "and  the  ki$9e»  of  the  husband  and  the  avar# 
ice  of  his  greedy,  unfeeling  creditors."  The  contrary  creed  I  hol4 
to  be  repugnant  both  to  sound  legal  prbciples  and  legislative 
policy. 

With  this  passing  remark  I  will  proceed  to  review  verybriefly^ 
the  grounds  taken  in  the  writ  of  error.  \ 

It  is  contended  that  Mn.  PekC  had  no  power,  with  or  withool 
Ae  eonaent  of  her  trustee^  to  mortgage  the  trust  pioperty,  sq  if  0 
has^pd  and  destroy  the  trust  estate.  The  reply  is  obvioasy  ||M^ 
had  thfi  power  to  sell  and  dispose  and  re-invest,  and  could  this  htt 
done  free  from  the  casualties  of  trade  t  Could  she  not  have  sow'' 
on  credit  as  weH  as  for  cas^,  and  thus  have  risked  the  entire  loss 
of  the  ci^tal,  by  the  failure  of  the  purchaser!  And  would  this 
loss  have  affected  the  title  of  the  property  either  in  his  hands  or 
•those  claiming  under  him  1 

Again ;  in  re-investing  the  proceeds,  might  not  the  whole  trust 
fund  have  been  sunk  on  account  of  some  defect  in  the  title  of  tho 
substituted  property  1  It  is  evident  therefore,  that  the  jeo^rdy  to 
the  trust  estate,  incident  to  any  and  every  transaction  in  which 
the  cettui  que  trust  might  engage,  has  nothing  whatever  to  do  in 
determining  her  powers  under  die  deed  of  her  husband. 

Nor  is  this  view  weakened  at  all  h^  looking  at  the  facts  befoni  ^ 
us.  It  is  conceded  that  the  land  and  other  property  sold  |^|fl 
Myddleton  were  worth  what  they  cost    Can  Uii&  <M\\gBi^^QRL\a 
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be  diminished,  from  the  fiict  that  die  negroes  sold  in  open  nmriMt 
for  less  than  they  were  supposed  to  be  worth?  Will  dmoerf 
decree  the  property  of  Myddleton  to  the  family  of  PeloC,  becane 
the  slaves  which  he  settled  upon  them  have  come  short 
charging  Myddleton's  Ixmafide  debt  t  The  ftllacy  of  such  a 
tion  is  too  apparent  to  be  gravely  pressed  upon  the  oonecioiitetf 
a  court. 

If  there  was  in  this  case  any  fraud  or  undue  and  improper  iiiB- 
ence  used  by  Myddleton,  it  would  bo  quite  another  dung.  N< 
such  is  pretended,  and  if  it  were  alleged,  the  compkinaata 
have  affinnatively  to  prove  the  imposition,  and  this  they  have  iHt 
attempted.  It  is  urged,  that  Mrs.  Pelot  had  no  separate  estaia  ■ 
the  tnist  property  which  enabled  her  to  bind,  charge  or  alien  it  by 
her  contract.  Admit  that  she  had  not,  and  that  aside  from  iIm 
power  of  disposition  conferred  upon  her  by  the  deed,  die  eo«M 
only  charge  the  income  during  her  life  —  all  this  may  be  yiddad, 
and  sdU  the  point  in  discussion  remuns  untouched.  The  coDtio- 
versy  is,  not  what  Mrs.  Pelot  might  do  by  reason  of  Iter  inteMit 
in  Ae  trusfc  estate,  but  what  were  her  powers  of  dispoeition  under 
x)kfi  deed  1  She  might  have  had  no  interest  at  all  under  the  imtm- 
ment,  and  yet  have  possessed  by  delegation  from  the  grantor,  the 
ukdimited  power  of  alienation.  Granting  ex  graiki^  that  lbs. 
Pelot  had  the  power  to  mortgage  the  trust  estate,  for  the  puipoie 
tsf  laequiring  by  purchase  other  trust  property  to  stand  ia^the  plice 
of  Wd  "be  «ubslituted  for  the  property  mortgaged,  etiH  it  ia  Aeiami 
^.-4|iM|t  die  had  the  power  to  mortgage  at  the  same  tinae  die  dang 
jpjpmABBed.  This  objection  like  all  tho-  rest  depends  apoo  ihi 
^extent  of  the*  power  given  by  tho  deed  to  Mrs.  Pelot.  If  it  is 
wholly  unrestricted,  and  such  is  our  construction  of  it,  then  Itte 
any  other  party  capable  of  contracting,  she  had  the  right  to  adhe 
her  own  bargain ;  she  could  have  sold  the  negroes  for  cash,  paid 
over  the  proceeds  and  taken  a  bond  for  titles  to  the  land  when  the 
final  payment  was  made,  or  given  a  mortgage  lien  upon  the  land 
and  negroes,  as  she  did,  or  at  any  rate  intended  to  do. 

In  the  former  case,  had  Myddleton  cbnveyed  titles  instead  of 
giving  a  bond  for  titles,  equity  would  have  protected  and  enforced 
his  lieri  on  tho  land  for  the  balance  of  tho  purchase  money,  ^all 
he  be  in  a  worse  condition  for  having  withholden  the  title  t  In 
chancery,  lot  it  be  recollocted,  that  vendors  of  real  estate  have  rights 
as  well  as  cestui  qiic  trus^. 

As  to  tho  (outOci  Qcadi%!L\)i\  €iL^Q\f*aQ;ti&,v9^\^\\Qn2  that  dioy  con- 
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tain  sound  law.  It  will  be  time,  however,  to  consider  and  decide 
the  questions  there  raised  when  they  are  fbirly  deducible  from  th() 
pleadings.  We  apprehend  that  it  will  not  be  disputed  that  Pelot 
himself  had  the  right  to  insert  in  the  deed  of  trust,  at  the  time  of 
its  execution,  any  terms  he  might  see  fit,  consistent  with  the  laws  of 
the  land ;  and  that  in  the  exercise  of  this  discredon  he  might  have 
imparted  such  directions  as  would  have  periled,  necessarily,  the 
very  existence  of  the  trust  estate,  without  affording  the  slightest 
pretext  for  the  interference  of  a  court  of  chancery.  He  might 
have  provided  that  the  slaves  should  have  been  employed  on  some 
unprofitable  labour ;  that  they  should  have  been  managed  by  a  most 
improvident  trustee ;  that  they  should  be  hired  annually  to  an  irre- 
sponsible person,  and  that  the  power  of  selling  them  and  re-invest- 
ing the  proceeds  be  confided  to  the  most  incompetent  hands. 
Upon  what  pretext  would  equity  have  interposed  and  granted  re- 
lief t  As  well  might  chancery  lay  hold  of  the  property  of  the 
drunken  fiither,  to  save  and  secure  it  to  his  innocent  of&pring. 

It  was  doubted  in  the  very  earliest  cases  whether  9,  yeme-covert 
could  exercise  a  power  expressly  given,  1  Ch,  Ccz^.  18;  BlUhelt 
Case^  2  Free.  91 ;  Godolphin  vs.  Godolphin,  1  Ves,  21 ;  Sug,  Potass ^ 
155.  The  result  of  the  argument  submitted  on  behalf  of  the  plain- 
tiff in  errir  would  be  virtually  to  deprive  her  of  this  power. 

As  to  the  land  being  covered  with  the  same  trusts  as  the  negroes, 
it  wiH  be  time  enough  to  assert  that  claim  wbon  it  is  paid  finr. 
Until  then  it  belongs  to  Myddleton,  and  to  no  one  elte.  Once  paid 
for,  it  unquestionably  becomes  immediately  encumbered  wHI|'4|||l^>)l. 
same  trusts  as  the  slaves;  and  this,  too,  not  only  upon  general 
ciples,  but  by  the  very  terms  of  the  deed  itsel£ 

Thus  we  have  felt  it  our  duty,  only  to  examine  the  terms  of 
Pelot's  deed,  ai)d  to  ascertain  the  nature  and  extent  of  the  powers 
conferred  by  it ;  and  fix>m  the  best  consideration  we  can  give  the 
subject,  we  are  fully  confirmed  in  the  correctness  of  the  very  clear 
and  forcible  opinion  pronounced  on  the  trial  below.  We  are  con- 
tent to  adopt  it  as  our  own.  The  decree  must  therefore  bo 
affirmed. 
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No.  58. — Edward  Caret,  assignee  of  the  Bank  of  Columbua,  de- 
fendant in  error  ads.  Charles  H.  Rice,  receiver  of  the  assets  of 
the  Bank  of  liiacon,  plaintiff  in  error. 


(!.]  Wliere  Che  bill  ofexoeptioiM  to  the  decidon  of  the  Court  belovr  om  m  deummrm 
m,  bill  of  review,  wae  duly  certified  by  the  presiding  Judge  thereof^  which  ctntuMla 
cleer  statement  of  the  points  made  and  decided  by  him  on  the  demuiier,  aa  well  as 
the  grounds  of  the  decision ;  it  wa»  AeU,  that  the  formal  order  overreling  the  de- 
nnner,  and  the  apecial  reasons  of  the  Court  below  for  its  judgment,  were  not  Mb 
penaably  nacesiary  lo  the  hearing  of  the  cause  in  the  Suprenie  Couit* 

Suggestion  of  diminution  of  the  Becord.    Supreme  Cooit  of 
the  State  of  Greorgia.    Hawkinsville.    June  Term,  1847. 


The  defendant  in  error  excepted  to  the  record  in  this  case 
up  from  the  Court  below,  as  being  incomplete  and  incotrect. 

First.  Because  it  did  not  contain  the  opinion  of  the  Judge  of  die 
Court  below,  which  was  delivered  in  writing,  and  ordered  to  be 
entered  on  the  minutes  of  the  Court  below,  and  was  so  entered. 
Nor  did  it  contain  the  formal  order  or  decree  of  the  Court  bekm 
with  which  said  opinion  concluded,  overruling  the  demurrer  to  tbe 
bDl  of  review,  and  ordering  that  the  decree  in  the  case  sought  to  be 
reviewed,  should  be  reviewed,  i-eversed  and  set  aside.  WhiA 
Jbrmal  order  or  decree  was  entered  upon  the  minutes  of  the  Comt 
below. 

Second.  Because  it  did  not  contain  the  formal  order  drawn  up 
\ff  counsel  for  the  defendant  in  error,  and  entered  on  the  miDiiles 
•■  tlie  judgment  of  reversaL 

Third.  Because  it  represented  that  the  demurrer  was  oTennled 
and  the  bill  of  review  was  retained ;  whereas  the  actual  decisioR 
went  fbrther,  as  contained  in  the  formal  order  and  decree  afixre- 
noticed,  and  was,  that  the  decree  in  the  case  sought  to  be  reviewed 
should  be  reviewed,  reversed  and  set  aside. 

The  foregoing  objections  were  verified  by  the  affidavit  of  ibe 
defendant,  pursuant  to  the  xvm  Rule  of  Court 

The  exceptions  were  argued  by  Chappell  &  Poe,  for  the  de- 
fendant in  error,  and  by  McDonald  &  Bailet,  for  the  plaintiff  in 
error. 
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Fer  Curiam — Warner,  J.  deliTering  judgment. 

NoTBw — His  Honour  Judgre  Lumpkin,  being  a  stockholder  of  the 
Bank  of  Columbus,  gave  no  opinion. 

The  fifth  section  of  the  act  organizing  this  Couit  declares,  [1.] 
'*  That  the  Supreme  Court  shall  proceed  at  the  first  term  (unless 
prevented  by  providential  cause,)  to  hear  and  determine  each  and 
every  cause,  which  may,  in  manner  aforesaid,  be  sent  up  fixxn 
the  Court  below,  upon  the  record  and  bill  of  exceptions,  on  the 
grounds  therein  specified  and  on  no  other  grounds." 

The  18th  ruleof  thb  Court  declares,  ''No  cause  shall  be  heard 
until  a  complete  record  shall  be  filed,  containing  in  itself  without 
reference  aUunde,  all  the  papers,  exhibits,  depositions  and  other 
proceedings  which  are  necessary  to  the  hearing  in  this  Couit.** 

Does  the  record  now  before  the  Court  contain  so  much  of  the 
proceedings  of  the  Court  below  as  are  necessary  to  the  hearing  of 
the  cause  in  this  Court  1  We  think  it  does  without  reference 
aliuiule.  The  objection  is,  that  the  record  does  not  contain  the 
Ibmal  cirder  of  the  Court  below,  overruling  the  demurrer,  and 
the  reasons  which  the  Court  gave  for  its  judgment. 

The  bill  of  exceptions  duly  certified  by  the  presiding  Judge  of 
the  Court  below,  cleariy  states  what  was  the  decision  of  that  Court 
cm  the  several  points  made  by  the  demurrer,  and  the  grounds  of 
that  decision ;  and  the  only  question  for  this  Court  to  determine  is^ 
wiietlier  such  decision  was  made  in  conformity  with  the  rules  of 
law  and  principles  of  equity  governing  such  cases.  The  reeumm 
which  the  Court  below  gave  for  its  decision  might  be  inffflrnntmiy 
and  instructive,  but  we  do  not  think  them  mdi^pemMy  ntetimry 
to  the  hearing  of  the  cause  in  this  Court. 

The  bill  of  exceptions  duly  certified  by  the  presiding  Judge^ 
affords  plenary  evidence  as  to  what  points  were  made  befiwe  )^fak 
in  the  Court  below,  and  the  decision  of  the  court  thereon,  aind  die 
assignment  of  error  must  be  confined  to  the  points  made  by  tlie     ^^ 
bill  of  exceptions.    Exceptions  to  the  record  overruled* 


408  SUPREMS:  COURT  OF  GEORGIA. 

-  » 1 1    I  I     1 1  ■  ■  II 

■■.■    wA : 


No.  59. — Caret  assignee  of  the  Bank  of  Columbus,  defendant  in 
error  ads.  Rke,  receivfn:  of  the  assets  of  the  Bank  of  Biacoo, 

plaintiff  in  error. 

[1.]  The  Mciiri^  on  the  appeal  ie  a  noceuaiy  parly  to  a  writ  of  emr  tofkm 
Court. 

[2.]  Tho  writ  of  error  may  be  ameiided  by  adding  a  neceasaiy  party  at  any  tune  < 
the  term  of  the  court  to  which  the  writ  is  returnable,  by  procuring  the  anernt 
party,  and  his  waiver  of  the  ton  days  notice  of  tlic  signing  the  bili  of  esceptianiy  m- 
jailed  by  the  4th  section  of  the  act  oiganizing  tho  Supreme  Cfwrt. 

[3.]  Tho  court  will  not  continue  a  case  until  the  next  succeeding  tenn»  far  the  puipast 
(rf* permitting  a  party  to  amend  his  writ  of  error;  the  constitutioo  and  the  act  orgaw- 
ing  this  Court,  require  all  cases  to  be  dispoeed  of  at  the  first  teim,  except  for  piori- 
dentSal  cause. 

Motion  to  dismiss  the  writ  of  error  fOT  non-joinder.  In  Um  S«- 
preme  Court  of  the  State  of  Georgia.  Hawkinsville,  Jane  Tano, 
1847. 

The  jRicts  are  as  follows: 

'  A  bill  was  filed  by  Ri(»  as  the  receiver  of  the  assets  of  die  Bmk 
of  MacoD,  against  the  Bank  of  Columbas  and  sevoFal  other  paitias, 
some  of  whom  resided  in  the  county  of  Twiggs  at  the  timey  in  die 
Superior  Conrt  of  which  county  the  suit  was  Ivought.  Upon  As 
first  trial,  Rice  obtained  a  decree  against  the  Bank  of  -ColunlMi^ 
ham  which  an  appeal  was  entered  by  the  Bank  giving  hmt/j 
Napier  as  security  on  the  appeal.  Upon  the  appeal  tiial  Biss 
obtained  a  decree  against  the  Bank,  and  Napier  the  aecvrity,  ftr  a 
brge  amount. 

The  Bank  having  failed,  its  assets,  rights,  claims  and  effects  of 
every  description,  were  assigned  to  Carey  for  the  benefit  of  its 
creditors ;  and  he  filed  a  bill  of  review,  to  review,  reverse,  and  set 
■tide  the  docree. 

.  T[n  Qie  bill  of  review  Napier,  the  security  on  appeal,  did  not 
jomi  but  it  appeai*ed  on  the  face  of  complainant's  HU,  and  the  ex- 
hibits attadied  thereto,  he  was  such  security. 

The  bin  of  review  was  demurred  to,  and  upon  argumcmt  bef<ve 
Judge  Scarborough  the  demurrer  was  overruled,  and  the  coansel 
for  the  plaintiff  in  error  sued  out  this  writ  of  error,  omitting  to 
make  Napier  a  patty  thereto. 

Tho  uon-joindcr  of  Napier  therefore,  is  the  ground  of  the 
tion  to  diamiaa. 
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CuAPPELL  &  PoE,  for  the  motion.  ' 
McDonald  &  Bailet,  contra. 


His  Honour  Judge  Lumpkin,  being  a  stockholder  of  the  Bank  of 
ColumbuSy  gave  no  opinion. 

Per  Curiam — Warner,  J.  delivering  the  opinion. 

This  is  the  fourth  time  this  question  has  been  presented /or  the 
decision  of  this  Court  during  tlie  present  year,  and  we  have  uni- 
formly held,  that  the  security  on  the  appeal  was  a  necessary  party  to 
the  writ  of  eiTor.  In  the  exercise  of  abundant  caution  we  have  re- 
examined the  question,  and  the  result  is,  that  our  former  adjudica- 
tions have  been  in  oui*  judgment  coirect,  both  on  principle  and 
authority. 

".AH  parties  against  whom  judgment  is  given,  ought  regularly  [1.] 
to  join  in  error."  6  Cam:  Dig,  Title  Pleader,  B,  443.  Seijeant 
Williams  in  his  notes  to  the  case  of  Jaques  vs.  C<Bsar,  2  Sound,  R. 
101,  says,  "It^eemstobe  a  settled  rule,  that  the  writ  must  be 
brought  in  ihe  names  of  aU  the  parties  against  whom  the  judgment 
IB  given  that  it  may  agree  with  the  record,  for  where  there  ia 
judgment  against  several,  if  one  alone  should  be  permitted  to  bring 
a  writ  of  error,  every  defendant  might  bring  a  writ  of  error  and 
delay  th^  plaintiff  from  his  execution  for  along  time;  and  the  writ 
BO  brought  by  one  or  more  of  the  defendants  only,  may  be  quashed." 
Andrews  et  aL  vs.  Botwarth,  3  Mom.  R.  223 ;  Porter  vs.  Rnmmery^ 
in  error,  10  Mcus,  R.  74.  In  Porter  vs.  Rummery,  the  cotirt  em- 
phatically declare  "Every  person  to  be  directly  affected  in  his  in- 
terests or  rights  by  the  judgment  of  a  court  of  record,  k  entitled 
to  be  named  or  described  in  the  suit,  to  have  notice  of  it,  and  an 
opportunity  of  being  heard  and  defending  his  rights." 

In  the  case  of  Deneale  et  al.  vs.  Stump's  executors,  8  Pmrs  JtL  ' 
526,  the  writ  of  error  was  dismissed  because  it  was  brought  kk  thmi  ^ 
name  of  "Mary  Deneale  and  others"  without  stating  the  iifiilCni^ 
the  others  as  should  have  been  done.  -'  -^ 

Besides,  this  rule  prevents  a  multiplicity  of  suits  by  requiring  all 
the  parties  in  interest  to  be  brought  before  the  court,  that  their 
rights  may  be  settled  by  the  judgment  of  the  court  without  further 
litigation.  It  is  the  policy  of  the  law,  and  should  always  be  a 
favourite  object  with  Uie  administrators  of  it,  to  curtaU  litig|StloisL  «i^ 
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much  as  possible ;  not  only  tho  law,  but  justice  and  the  interesU  of 
tho  people  require  it. 

It  appears  from  the  record  in  this  case,  that  at  Apxil  Term»  1845, 
of  Twiggs  Superior  Court,  a  decree  was  entered  in  favour  of 
Charles  H.  Rice,  as  receiver  of  the  assets  of  the  Bank  of  Maoon, 
against  Edward  Carey  assignee  of  the  Bank  of  ColmnbaB,  and 
Leroy  Napier  his  security  on  appeal,  for  the  sum  of  $11,001  05 
principal,  and  the  sum  of  $10,025  75  interest,  besides  costs  of  die 
suit,  and  that  execution  issued  against  them  therefor,  in  porBaanoe 
of  tho  provisions  of  the  statute  in  such  cases  made  and  provided. 
Subsequently  Carey,  the  original  defendant  in  the  decree,  filed  a 
bill  of  review  alleging  error  apparent  on  the  face  of  the  decree, 
and  praying  for  a  reversal  of  the  same.  To  this  bill  of  review  a 
demurrer  was  filed,  which  was  overruled  by  the  Court  below;  to 
which  decision  of  the  Court,  the  defendant  in  the  bill  of  review 
excepted,  which  brought  the  case  before  this  Court. 

A  motion  is  now  made  to  dismiss  the  writ  of  error  on  the  groond, 
that  Napier  the  security  on  the  appeal  in  the  original  suit,  it  not 
made  a  party  to  the  writ  of  en-or,  founded  on  the  bill  of  exceptioof 
in  the  Court  below.  Was  Napier,  the  security  on  the  appeal  againt 
whom  the  original  decree  was  rendered,  interested  in  the  dedaon 
of  the  Court  below,  upon  the  demurrer  to  the  bill  of  review!  If 
he  was  interested  in  that  decision,  or  if  his  rights  would  have  been 
affected  by  it,  then,  according  to  the  rule  which  we  have  eMb* 
lished,  he  was  a  necessart/  party  to  the  writ  of  error;  was  entitled  le 
be  heard,  and  to  defend  his  rights. 

By  the  original  decree  he  was  bound  equally  with  Caiey,  kb 
principal,  for  the  payment  of  it,  and  execution  had  actuallT  been 
issued  against  them  therefor.  The  bill  of  review  was  filed  to  va- 
cate that  decree  for  error  appai^ent  on  its  face;  and  when  vacated 
and  set  aside,  of  course  relieved  Napier  from  the  payment  of  it 
The  effect  of  the  judgment  of  tho  Court  below  overruling  the  de- 
anttdli  teas  to  vacate  and  annul  the  decree.  "  If  a  demurrer  be  put 
V  bill  to  reverse  a  decree  on  error  apparent,  and  the  demuner 
'"^  |^rP|ikn^4^.lihe  decree  is  reversed,  and  the  errors  allowed,  and  no 
fuitlier  amwer  or  hearing  is  necessary."  2  Smith  Ch.  Pr.  55^  66. 

By  the  decision  of  the  Court  below  upon  the  demurrer,  the 
original  decree  was  revei-sed  ;  which  released  Napier  fixMn  hk  lia- 
bility to  pay  it.  Now  it  is  sought  by  tho  plaintiff  in  orror  in  tUf 
Court,  to  reverse  the  decision  of  the  Court  below  upon  the  deaiiir- 
ror  which  rcVQoao^i'S^Txvvet  ljLQ\xi\i^  lltkbility,  for  the  purpose  gf »- 
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establishing  it.  For  if  the  judgment  of  the  Court  below,  over- 
ruling the  demurrer,  shall  be  reversed  by  this  Court,  then  the  legal 
ofiect  thereof  will  be  to  render  Napier  liable  for  the  payment  of 
twenty-odd  thousand  dollars,  from  which  he  is  now,  by  the  deci* 
sion  of  the  Court  below,  discharged. 

In  our  judgment  Napier,  as  the  security  on  the  appeal,  against 
whom  the  decree  sought  to  be  reversed  by  the  biU  of  review  was 
rendered,  is  directly  interested  in  the  judgment  which  this  Court 
may  give  upon  the  assignment  of  errors  to  the  decision  of  the 
Court  below,  and  therefore  ought  to  have  been  made  a  party  to 
the  writ  of  eri'or. 

This  case  comes  fully  within  the  principle  of  the  cases  hereto- 
fore adjudicated  by  this  Court,  on  three  similar  motions  to  dismiss 
the  writ  of  error  for  non -joinder  of  proper  parties.  Let  the  writ 
of  error  be  dismissed. 

Before  the  judgment  of  the  Court  dismissing  the  writ  of  error 
in  the  above  caso  was  formally  entered  on  the  record,  a  motion 
was  made  by  counsel  for  the  plaintiff  in  error,  to  amend  the  vnit, 
so  as  to  make  Napier  a  party,  and  for  a  continuance  of  the  cause 
until  the  next  term  of  the  Court. 

Aflor  considering  the  motion,  Warner,  Judge,  delivered  the 
opinion  of  the  Court. 

There  is  no  doubt  writs  of  error  may  be  amended  so  as  to  [2.] 
embrace  the  proper  parties.  Before  the  statute,  5  George  I,  writs 
of  error  were  not  amendable ;  but  by  that  act  which  was  passed 
prior  to  the  year  1776,  such  writs  may  be  amended.  TUd  Pr. 
1093;  Clapp  vs.  Bramagham,  8  Cauf.  IL  746;  9  Cow.  R.  304  To 
authorize  the  Court,  however,  to  make  Napier  a  party  to  the  writ 
of  error,  his  consent  must  be  produced,  and  a  waiver  pf  the  ten 
days  notice  to  which  he  is  entitled  of  the  signing  the  biU  ^  «z. 
ceptions,  acording  to  the  fourth  section  of  the  act  organiJB&ig  Aie 
Court ;  but  the  Court  has  no  discretion  in  granting  a  cqntlnilliitfll  *^^*' 
of  the  cause  until  the  next  term  of  the  Court  «/  ,.^B^ 

There  is  no  one  feature  more  indelibly  stamped  ni|(|^||nlt  pit  "^Vn 
of  the  constitution  and  the  act  of  the  legislature  (Nf^Zbing  tUf 
Court,  than  that  which  prohibits  all  delay  in  the  trial  of  causos 
which  are  brought  before  it.  Delay  in  the  decisionof  causM  in  the 
Supreme  Court,  was  one  of  the  prominent  evils  urged  agalnat  Its 
organization;  and  we  have  endeavoured  faithfully  to  carry  out  th« 
vrill  of  the  legislature  in  tliis  particular,  hy  cloaiuvt,  %VV  ^mc 
which  might  lead  to  such  a  result. 
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Nor  do  we  think  tho  view  taken  by  the  logislatnro  to  secure 
the  prompt  administration  of  jastice  to  the  citizens,  by  any  means 
unwise  or  impolitic.  Our  experience  in  courts  of  justice  admonishes 
us  of  the  necessity,  as  well  as  ])ropriety,  of  guarding  against  all  de- 
lay in  the  settlement  of  individual  lights,  except  for  providential 
cause.  It  prevents  tho  wealthy  and  strong  from  overpowering  and 
exhausting  the  poor  and  the  weak,  by  protracted  and  expensive 
litigation.  It  secures  a  final  decision  of  the  cause  while  all  the 
fkcts  are  fresh  in  the  recollection  of  tlie  witnesses,  and  while  the 
witnesses  are  in  life  to  give  the  facts  in  evidence. 

The  amended  constitution  declares,  ''  And  tho  said  Court  shall, 
at  each  session  in  each  district,  dispose  of  and  finally  determine 
each  and  every  cause  on  the  docket  of  said  Court  at  the  first  term 
after  such  writ  of  error  brought ;  and  in  case  the  plaintiff  in  error 
in  any  such  case  shall  not  be  prepared  at  such  first  term  of  such 
Court,  afler  error  brought,  to  prosecute  the  same,  unless  pre- 
cluded by  providential  cause  fi-om  such  prosecution,  it  shall  be 
stricken  from  the  docket,  and  the  judgment  below  shall  stand 
affirmed." 

The  fourth  section  of  the  act  organizing  the  CcRirt  declares, 
"  That  the  Supreme  Court  shall  hear  and  determine,  at  the^r#^  term 
of  each  Court,  all  such  cases  in  law  and  equity  as  may  be  brought 
from  any  of  the  Superior  Couits  of  this  State,  within  the  district  as 
created  by  this  act,  for  which  said  Supreme  Court  is  holden." 

The  fifih  section  also  declares,  "  That  the  Supreme  Court  shall 
proceed  at  the  first  term  (unless  prevented  by  providential  cause) 
to  hear  and  determine  each  and  every  cause  which  may  be  sentap 
from  th^  ($ourt  below  upon  the  record  and  bill  of  exceptioDS»  od 
the  grounds  therein  specified,  and  on  no  other  grounds." 

«The  same  act  further  declares,  that  the  bill  of  exceptions  to  the 

decMjii  of  the  judge  of  the  Superior  Court  shall  be  submitted 

ffftjUS  tobe  certified  and  signed  "  within  four  daytaler  the  trial  rf 

*?-    .  tH^hmse  im  tchich  the  decision  or  sentence  hoiheenhadJ*     The  party 

,  jlfe^JOmplaining  of  eiTor  is  required  by  the  act,  "  within  four  days 

..  ^^^  ^^iflw  th^  term  at  which  the  exceptions  were  taken,'*  to  pay  all  costs, 

and  gire  security  to  pay  the  eventual  condemnation  money,  and 

all  subsequent  costs. 

Notice  of  the  signing  the  bill  of  exceptions  is  also  required  to  be 
given  to  the  adverse  party,  or  his  counsel,  "  within  ten  days  after 
tho  same  eihallhave  been  done,  and  filed  in  the  clerk's  office  imme- 
diately theieaitc^T.^*    TVv^  ^<(stV  ^l  ^^  ^M^rior  Couit  ia  also  ze- 
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quired  to  certify  and  send  up  to  the  Supreme  Court  a  complete 
transcript  of  the  entire  record  of  the  cause  and  bill  of  exceptions, 
'Vwithin  ten  days  afler  he  shall  have  received  the  original  notice, 
with  the  return  of  service  thereon." 

Thus  it  will  be  seen,  that  by  the  constitution  creating  the  court, 
and  the  act  organizing  it,  all  delay  in  the  prompt  administration  of 
justice  was  intended  to  be  avoided,  except  for  providential  cause; 
and  certainly  we  have  no  disposition  on  our  pait  to  oj)en  a  door 
by  which  this  wise  and  beneficial  intention  may  be  frusti*ated.  The 
motion  therefore  to  continue  the  cause  until  the  next  term  of  the 
court  is  overruled. 

On  the  application  of  the  counsel  for  the  plaintiff  in  error,  to 
give  them  during  the  term  to  amend  their  writ,  the  Court  said  it 
would  give  them  all  the  time  to  perfect  their  record  by  amendment 
which  the  constitution  and  the  law  would  authorize,  and  if  they 
could  amend  during  the  term,  they  might  have  the  indulgence  of 
Court  to  do  so. 

After  having  disposed  of  all  the  other  business  before  the  Court, 
and  the  writ  of  error  not  having  been  amended,  the  order  for  dis- 
missing the  plaintiff 's  wiit  of  error  was  granted  by  the  Court. 

Writ  of  error  dismissed. 


No.  60. — Champion  Butler,  Reuben  A.  Nasr,  and  Jau/IH  Ham- 
MOCK,  admr.  of  William  Nelson  deceased,  plaintiiis  in  error 
r#.  Hardy  Durham,  defendant  in  error. 

[1.]  A  bill  filed  by  the  maker  and  sureties  to  certain  promissory  noteti  w]fl|^j|pfi^ 
given  to  an  administrator  for  purchases  at  his  sale,  against  one  into  ^hMi^foatmi^      .  v , 
they  were  delivered  by  the  payee,  who  had  absconded,  to  indemnify  nim  and  IM^i*  ^ 
one  of  the  complainants  who  were  joint  sureties  on  the  administratioii  IfWid,  for  loipMf  ^B»  ' 
sustained  by  them  in  that  character — to  have  said  notes  cancelled  fqp6kvp«mMMi    ^^ . 
that  they  were  paid  before  they  were  transferred,  and  that  the  ilnfnndjht  nlkd  instita*  * 

ted  three  successive  suits  upon  them  at  law,  the  first  of  which  was  dismiatsd ;  the 
second  also  dismissed  aflor  plea  and  proof  of  payment ;  and  that  the  Ihird  was  still 
pending:  and  with  the  further  averments  that  the  defendant  had  been  fully  faidemni- 
fied  Bssufsty  on  the  bond  finom  other  sources,  with  a  demand  that  the  defimdant  an- 
swer the  allegatiODs ;  and  a  special  prayer  that  said  notes  be  delivered  up  to  be  can- 
celled, and  a  prayer  for  general  reUef^itann^  biUtond  not  damKrralbUfirwmUi 
farii 
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(3.]  llultifiuriou8iici*d  defined. 

[3.]  Wlicro  thcro  in  a  special  prayer  ond  a  general  prajcr,  tlio  complainaat  under  the 
general  prayer  may  have  such  other  relief  only  as  is  consisteiit  with  the  case  made 
in  the  bill,  and  with  the  npccinl  prayer. 

[4.]  Equity  has  jiiriMdictiun  to  direct  the  cancellation  of  deeds  nnd  other  inatninienti 
which  are  fmntius  oJJMo  by  payment  or  other  cause,  bat  will  exorcise  it  oolj  ii  its 
sound  discretion  in  coses  where  the  defendant  at  law  is  not  adoquaiey  by  raasoB  of 
loss  of  testimony,  lai>se  of  time,  or  something  i)eculiar  to  the  cose. 

The  plaindfTs  in  error  instituted  their  suit  in  equity  against  die 
defendant  in  error  by  bill  for  discovery,  reKef  and  injunction  in 
Twiggs  Superior  Court,  returnable  to  the  April  Term,  1847. 

The  defendant  demurred  to  the  bill,  which  after  argument  bo- 
fore  his  honour  Judge  Scarborough  was  sustained^  and  the  bill 
dismissed ;  which  is  assigncxl  for  error. 

..  The  bill  alleges  that  at  a  sale  by  Thomas  J.  Perryman  as 
admiuistrator  of  James  IL  Lowrey,  deceased,  tho  complainant 
Butler,  made  purchases,  for  which  he  gave  fifteen  small  notes,  with 
Nash  and  also  William  Nelson  tlie  intestate  of  Hammock,  as  his 
securities,  and  that  the  notes  were  made  payable  to  Perryman, 
administrator,  without  any  words  of  negotiability  therein. 

The  bill  fiuther  alleges  that  Perryman  absconded  and  left  the 
State,  and  afterwards  by  letter  to  his  family  directed  a  trunk  con- 
taining papers  relating  to  his  transactions  as  such  administrator,  to 
be  delivered  to  the  defendant  Durham  and  the  plaintiff  Nash,  who 
were  his  securities  upon  his  administration  bond,  griyen  by  him  88 
such  administrator. 

The  bill  further  alleges  that  tho  notes  aforesaid  were  in  said 
trunk,  amongst  other  papers,  notes,  &c.  pertaining  to  said  admin- 
istration, and  that  there  was  no  regular  transfer  of  them  by  said 
Perryman ;  that  the  said  trunk  and  its  contents,  to  wit,  the  aaid 
notes  and  other  papers,  were  not  delivered  over  to  any  penon 
untD  the  year  1842,  long  after  said  notes  had  become  due,  and 
after  diey  had  been  paid  off  and  discharged  by  Butler. 

The  bill  further  alleges  that  the  trunk  and  its  contents  were  de- 
.  fifered  over  by  the  family  of  Perryman  to  Duiham,  and  that  Naflh 
aerer  received  said  trunk,  or  any  part  of  its  contents,  and  thatf  e^ 
ryman  never  transferred  said  notes  to  Durham  in  any  odier  man- 
ner Aan  by  the  delivery  of  said  trunk  and  contents  in  manner 
aforesaid. 

The  bill  further  alleges  that  said  tnmk  and  contents  were  delif- 
ered  over  to  secure  and  indemnify  Duriiam  and  Nash  against  kssos 
that  might  be  mcuxi^  m  coTffiec\a<^uco  of  their  suret^fdiip  afixe- 
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said ;  that  Durham  had  control  and  possession  of  the  whole,  and 
had  collected  and  realized  all  that  had  been  collected  and  realized 
from  said  indemnity ;  and  from  that  and  other  sources  of  indemnity 
conunitted  to  him  by  Ferryman,  said  Durham  had  realized  in  mo- 
ney and  in  unquestionable  securities,  more  than  sufficient  to  reim- 
buTse  him  all  sums  disbursed  by  him  for  and  on  account  of  said 
administration. 

The  bill  further  alleges  that  Butler  had  fully  paid  off  and  dis- 
charged said  notes  to  Ferryman,  long  before  they  came  to  the  hands 
of  Durham,  and  that  he  had  loaned  Ferryman  money  for  which 
he  hold  his  due-bill. 

The  bill  further  alleges  that  notwithstanding  these  facts,  Durham 
is  annoying  the  complainants  with  successive  suits  upon  these  notes. 
That  his  first  suit  upon  them  was  in  Twiggs  Superior  Court,  in 
which  he  suffered  a  nonsuit.  The  second  was  in  &  Justice's  Court, 
in  which  the  complainants  pleaded  and  proved  the  payment  afore- 
said, whereupon  he  dismissed  the  same.  That  notwithstanding 
said  proof,  and  the  knowledge  thereby  acquired  by  Durham,  he 
commenced  the  third  suit  upon  said  notes,  which  is  tbe  one  sought 
to  be  enjoined  by  this  bill. 

The  bill  close»  with  a  prayer  for  discovery  of  the  €itt<Mn(t  of  in- 
demnities realized  by  Durham,  and  the  amount  paid'49iit  l^  bhu, 
and  that  the  notes  may  be  given  up  to  be  cancelled,  and  for  farther 
relief,  &c.  No  discovery  is  asked  to  enable  the  complainants  to 
prove  their  defence  of  payment,  &c. 

C.  J.  McDonald  for  the  plaintiffs  in  error,  cited  1  Johm*  Ch.  R. 
617. 

IvERsoN  L.  Harris,  for  the  defendant  in  error. 

The  case  made  by  the  bill  of  plaintiff  in  error  is  this,  Bfttler 
bought,  in  March,  1837,  at  administrator's  sale,  certain  property, 
and  gave  small  notes,  with  Nash  and  Nelson  as  securities.  The 
notes  contained  no  words  of  negotiability,  but  were  payable  to 
Thomas  J.  Ferrymati,  administrator,  by  the  25th  December,  1839. 
It  is  alleged  that  the  notes  were  not  transferred  in  writing  to  de- 
fendant, bat  by  the  mere  delivery  of  a  trunk  which  contained  diem, 
after  they  were  past  duo,  in  the  year  1842;  Uwt  llMjf 
Ferryman  boforo  the  delivery  to  Diudham.  ^h 
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The  cMtensible  purpose  of  the  hBk  is,  to  compel  die 
baTiDe  beeo  pud,  to  be  deliTered  vp. 

It  is  Terj  clear  tbat  m  discoTerj  is  not  soagiit  in  aid  of  die 
moD  law  defence,  iR^ch  the  YAH  alleges  to  haTe  been  filed  to  ike 
•ait  pending  against  the  complainants. 

The  bOI  pra jing  rdirf,  and  omitting  to  make  the  airennent  Atf 
without  a  resort  to  the  conacieDce  of  defendant  they  cannot  Ma- 
tain  the  defence  filed,  in  some  material  fact,  estabiiaiiea  die  poaitioo, 
tliat  diis  m  not  a  bill  for  disooTery  only,  and  in  aid  of  a  piucecdiag 
at  law. 

It  is  an  original  bill,  seeking  dueorer^  amd  rdieffu  beyond  tha 
exigency  of  the  case  made  by  them. 

It  seeks  to  withdraw  entirely  questions  in  fidgation,  finom  a  tri- 
bunal having  jurisdiction  orer  them,  and  asks  their  examination  and 
deciuon  in  a  new  forum. 

First.  The  bill  seeks  a  discovery,  whether  the  tmnk  of  Thoans 
J.  Ferryman,  containing  the  notes  sued  on,  and  odierB,  uraa  not  da- 
Ihrered  over  to  defendant  to  secure  and  indemnify  him,  and  Narfi 
one  of  complainants,  against  liability  as  securities  on  die  fi^"MwS*. 
tration  hopi'  ef  said  Ferryman. 

Whalhwr  drftml  mit  has  not  collected  and  realised  aH  that  has 
been  coQaMtd  therefirom ;  and  whether  he  has  not  sold  lands  of 
Ferryman,  and  does  not  now  hold  good  notes  more  than  mifllirinal 
to  indemnify  him  for  disbursements  for  Ferryman. 

What  legal  connexion  can  there  be  between  the  iaaue  made  hy 
plaintiflh  o£ payment  to  Ferryman  of  the  notes  sued  on,  and  whether 
diey  and  others  were  delivered  over  as  indemnities  t 

What  between  the  issue,  and  whether  defendant  had  leceifed 
firom  the  sale  of  lands  of  Ferryman  good  notes  more  than  sofficieat 
to  indemnify  him  as  Ferryman's  security  1 

The  discovery  sought  is  beyond  tho  case  made.  Buder  and  Nd- 
8on4iave  no  interest  in  ascertaining  what  are  the  facts  involved  in 
the  general  transaction  between  Ferryman  and  Durham.  They 
have  no  right  to  an  account,  as  they  have  shown  no  interest  in  its 
being  made.  If  made,  it  could  aflford  no  basis  for  a  decree  in 
their  behalf;  it  can  in  no  wise,  nor  in  any  tribunal,  aid  their  de- 
fence. 

Nor  can  Nash,  who  alleges  an  interest  in  the  indemnities,  kaia 
it  in  company  with  Butler  and  Nelson.  He  cannot,  at  his  mere 
caprice,  subrogate  them  to  all  his  rights;  he  cannot  confisr  upon 


HAWKINSVILLE,  JUNE  TERM,  1847.  417 

Butler  and  others  v«.  Durbaro. 

■m  wi-mTM  Tm—TT- -    -  —  -  _ -. 

them  the  right  to  litigate,  through  a  joint  and  entire  proceeding,  a 
matter  which  is  separate  and  distinct,  and  exclusively  under  his 
controL 

.  He  cannot  have  one  decree  upon  thb  bill  and  they  another.  For 
if  it  were  so,  it  would  follow  that  a  judgment  would  be  divisible  so 
as  to  admit  of  separate  executions. 

Second.  If  complainants  are  not  entitled  to  the  discovery,  they 
cannot  be  to.  the  relief  which  such  discovery  would  authorize. 

Third.  The  bill  seeks  to  change  the  forum  of  litigation.  The 
comity  of  courts  of  concurrent  juiisdiction  is  so  exerted  as  to  avoid 
jealousy  and  prevent  collision. 

A  court  of  equity  will  carefully  look  into  a  case  before  it  takes 
jurisdiction.  It  requires  to  be  satisfied  that  at  law  the  remedy  of 
a  party  is  inadequate,  ineffectual  and  imperfect.  It  allows  itself 
to  form  no  judgment  but  on  the  case  made  in  the  bill,  and  beyond 
it  it  will  presume  nothing. 

It  is  the  right  of  a  party  in  some  cases  to  go  where  ho  can  be  re- 
lieved, but  ho  must  go  in  a  proper  manner,  and  at  a  seasonable 
moment. 

Let  us  see  if  the  facts  involved  in  the  case  of  plaiotilTaN^^apable 
of  determination  in  a  court  of  law.  *n   '"-     .  «, 

A  court  of  law  can  determine,  Ml  as  the  notes  tni  without 
words  of  negotiability,  they  cannot  pass  the  legal  propeity  by  a 
mere  delivery. 

Ifr  can  determine  that  as  the  notes  were  past  due  when  they 
came  to  Durham's  hands,  they  were  open  to  all  defences  to  which 
they  could  have  been  had  they  remained  in  Ferryman's  posses- 
sion. 

It  can  determine  the  questions  of  payment  and  set-off  under  the 
facts  alleged  in  Durham's  hands. 

Indeed  by  looking  to  the  ti-anscript  it  will  be  apparent  that  all 
these  abstracts  are  imaginary;  for  Thomas  J.  Ferryman  is  the  legal 
plaintiff  on  the  record  below. 

It  is  difficult  to  perceive,  as  the  defences  at  law  are  complete  in 
reference  to  all  the  notes,  why  a  bill  has  been  resorted  to,  unless  as 

fishing"  for  a  discovery  to  aid  Nash  in  some  meditated  proceeding. 


By  the  Qmrt — Nisbbt,  J.  delivering  the 


<* 


The  demurrer  to  this  Un  was 
upon  sefural  groondi.    The  two  roBi 
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this  Court  are  multifanousness,  and  generally  a  want  of  equity  in 
flie  complainants'  case.  Treating  of  the  fint  named  first,  I  abaD 
advert  afterwards  to  the  second,  with  such  particularity  as  will  be 
sufficiently  explanatory  of  it. 

[1.]  I  do  not  beheve  that  this  bill  is  multiiariou8y  and  such  is  tba 
judgment  of  this  Court.  It  charges  that  one  Thoraaa  J.  Penyuan 
became  administrator  upon  the  estate  of  one  James  R.  Lowrey,  de- 
ceased, and  that  the  defendant,  Hardy  Durham,  and  one  of  die 
complainaBts  Reuben  A.  Nash,  became  his  sureties ;  that  at  the 
sale  of  the  property  of  that  estate  one  of  the  complainants,  Butler, 
became  a  purchaser,  and  made  his  fifteen  several  promissoiy  nafbm, 
payable  to  Thennas  J,  Perryf/uiny  adminutrcUor^  for  thirty  dolltn 
each,  with  said  Reuben  A.  Nash  and  William  Nelson,  the  lotei- 
tate  of  the  complainant  Hammock,  securities;  that  Perrytnao  ib- 
Bconded,  and  afler  leaving  the  State,  by  letter  addressed  to 
family  directed  a  trunk  containing  papers  relating'  to  bis 
tions  on  said  estate,  to  be  delivered  to  the  defendant.  Hardy  Dor- 
ham,  und  the  complainant  Nash,  for  the  purpose  of  indemnifyii^ 
them  as  his  sureties  on  the  administration  bond  ;  that  said  tmk, 
containing  the  fifteen  notes  before  mentioned,  and  also  other 
securities,  was  not  delivered  to  Durham  until  after  these  notes  f^ 
due ;  that  the  trunk  was  deSvered  alone  to  Durham,  and  he  akne 
had  the  control  of  the  papers  which  it  contained ;  that  the  fifteen 
promissory  notes  were  paid  off  before  they  came  into  the  puuiifw 
sion  of  Durham,  and  that  from  the  collection  of  other  notes  aiid 
securities  thus  transferred  to  him,  as  also  from  the  sale  of  certtai 
lands  conveyed  to  him  by  Penyman  for  the  like  purpose  of  in- 
demnity, he,  Durham,  had  been  fully  indemnified  for  all  advances 
or  losses  made  or  sustained  for  and  on  account  of  his  suretyslim. 
The  bill  further  charges,  that  the  fifteen  promissory  notes  were 
put  in  suit  in  the  Superior  Court  of  the  County  of  Twiggs,  bj 
Durham  ;  that  this  suit  was  non-suited  or  discontinued,  and  fails 
'then  instituted  upon  them  in  a  magistrate's  court,  upon  the  trial  of 
which  suits,  the  plea  of  payment  being  filed  was  fully  proven,  and 
that  thereupon  they  were  dismissed;  that  afterwards  suit  was  agtia 
instituted  in  the  Superior  Court  of  the  County  of  Tvriggs  upon  die 
same  notes,  which  was  pending  at  the  time  the  bill  was  filed.  The 
bill  further  charges,  that  Butler,  the  maker  of  the  notes,  had  loaned 
a  sum  of  money  to  Pen*yman  and  held  his  due  bill  for  it.  Tke 
complainants  ask  a  discovery  as  to  these  facts,  and  partiattoHm  ft" 
quire  ofDurliam  to  exKvbit  a  ^taianaU  of  the  atnauni  reattted  by  km 
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Jrom  the  securities  transferred  to  Aim,  other  tJuin  the  fifteen  promissory 
notes,  and  from  the  sale  of  lands  conveyed  to  him  hy  'Ferryman  for  his 
indemnity  as  surety  on  the  administration  bond  ;  and  that  he  answer 
whetherfrom  these  sources,  independent  of  the  fifteen  promissory  notes, 
he  had  not  heenfuUy  indemnified.  The  coinplaiDants  pray  specifically 
that  these  notes  be  delivered  up  to  be  cancelled,  and  that  the 
pending  suit  upon  them  be  perpetually  enjoined ;  and  add  the 
usual  prayer  for  general  relief. 

The  question  first  to  be  considered  is,  was  this  bill  denurra-  \2,\ 
ble  for  multifariousness  f  A  bill  is  multifarious  when  it  contains 
separate  and  dbtinct  matters  alleged  by  one  plaintiff  against 
the  same  defendant,  or  by  the  same  plaintiff  against  several  de- 
fendants, requiring  distinct  relief;  or  by  several  plaintiffs  against 
one  defendant,  requiring  separate  relief  against  him.  1  DanieU 
Eq.  Prae.  437,  450 ;  Story  Eq.  Plead,  2d  ed.  226 ;  3  Mylne  if  Craig 
JR.  85. 

If  this  bill  fiiUs  within  either  of  these  classes  it  is  die  last  It  is 
argued  that  it  contains  separate  and  distinct  matter  because  ic 
contains  averments  in  relation  to  the  fifteen  promissory  notes,  such 
a»,  thai  they  have  been  paid,  that  they  have  been  proven  to  have  been 
paid,  and  that  three  several  suits  have  been  instituted  upon  them  at  law : 
upon  which  a  decree  in  favour  of  •tit  the  complaioftina  is  prayed, 
of  delivery  and  cancellation  of  the  notes,  and  perpetotl  faijunctioQ 
of  the  pendmg  suit.  And  at  the  same  time  averments,  that  Nask, 
one  of  the  complainants,  and  Durham  the  defendant,  areoo-^uretiesfbr 
Perryman  upon  his  administration  bond,  that  the  papers  ddivered  by 
Perryman  to  Durham  were  intended  to  indemnify  them  both  for  losses 
or  advances  on  account  of  their  suretyship ;  that  Durham  received 
money  upon  the  securities  and  also  from  the  sale  of  land,  sufficient  to 
cover  aU  his  losses,  irrespective  of  the  fifteen  notes,  upon  which  Dui> 
ham  is  asked  to  account  with  Nash  touching  their  co-suretyship  ; 
and  that  a  decree  be  rendered  against  him  that  he  deliver  die 
fifteen  notes  to  Nash.  If  these  statements  and  prayers  were  all 
in  the  bill,  it  would  be  multifarious ;  some  of  them  are  in  it  and 
others  are  inferences  of  counsel.  Durham  is  not  asked  to  account 
with  Nash,  nor  is  any  decree  of  any  kind  prayed  against  him  in 
fiivour  of  Nash  singly.  The  specific  object  of  the  bill  is  the  delivery 
and  cancellation  of  the  notes  and  the  injunction  of  the  suit  Thb 
object  is  sought  equally  by  all  the  complainants;  it  is  common  to 
them  all ;  they  are  aU  bound  on  die  notes  and  need  the  same 
relief.    They  seek  no  benefit  from  the  bill  except  to  be  protecte' 
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from  the  vexatious  suits  of  the  defendant  by  cancelling  the  notes, 
and  a  perpetual  injunction.  Ducovery  but  not  rtUef^  is  sougfat 
from  Durham  upon  tho  latter  class  of  allegations.  This  discovery 
is  ancillary  to  the  specific  object ;  for  if  it  should  appear  from  Dur^ 
ham's  answer,  that  all  losses  \^hich  he  had  sustained  by  reason  of 
his  suretyship  for  Ferryman  had  been  re-imbursed,  and  it  should 
fiiTther  appear  that  from  any  cause,  (as  for  example  the  transfer  of 
die  notes  to  him  before  maturity  without  notice  of  the  complain- 
ants' equity,)  the  complainants'  defence  could  not  be  admitted  at 
law ;  then  the  right  of  the  complainants  in  equity  to  the  specific 
relief  sought,  to  wit,  the  delivery  and  cancellation  of  the  notes, 
would  be  strengthened.  This  discovery  and  the  allegations  upon 
which  it  is  based,  are  not  separate  and  distinct  from  the  main  ob- 
ject of  the  bill,  but  have  a  very  obvious  relation  to  it. 

I  do  not  perceive  upon  what  principles  of  cbancexy  practice  a 
chancellor  could,  upon  this  bill,  decree  that  Durham  and  Nash 
account  as  sureties  for  Ferryman.  The  relief  cannot  exceed  the 
case  made  by  the  bill ;  it  must  be,  not  only  vnthin,  but  conastent 
with  it.  The  case  made  by  the  bill  requires  the  cancelling  of  the 
fifteen  promissory  notes  for  the  benefit  of  all  the  complainants; 
whilst  special  relief  to  Nash,  according  to  the  argument  of  the 
learned  counsel,  requires  that  these  notes  be  turned  over  to  hun. 
The  one  object  is  inconsistent  with  the  other.  Under  the  prayer 
for  general  relief,  no  separate  relief  could  be  decreed  to  Nash. 
[3.]  The  rule  in  equity  practice  is  tliis — if  there  be  a  prayer  ior 
tpedjic  relief  and  also  a  prayer  for  general  relief,  the  complainsnt 
shall  have  such  other  relief  under  the  general  prayer  as  is  con- 
sistent with  the  case  made  and  the  special  prayer,  and  no  more. 
This  bill  b  single  and  we  think  the  presiding  Judge  erred  in  sus- 
taining the  demurrer  for  multifariousness. 

■-^  [4.]  Although  at  one  time  questioned,  there  is  no  doubt  hot  that 
a  court  of  chancery  will  direct  the  delivery  and  cancoHatioB  or 
rescission  of  agreements,  secuiities,  deeds  or  other  instrumentk 
This  is  in  fact  an  old  head  of  equity  jurisdiction,  and  is  founded 
upon  the  administration  of  a  protective  or  preventive  justice.  It 
illustrates  the  benign  power  of  cheuicery  as  fiilly  as  any  title  of 
equity  jurisprudence.  Equity  not  only  relieves  against  fraud, 
corrects  mistakes,  rectifies  the  evil  of  accidents,  protects  and  en- 
forces trusts,  adjusts  the  othenvise  inexplicable  complexity  of 
accounts,  and  in  a  thousand  ways  remedies  the  insufficiency  (rf'sH 
general  ru\ea\  \>\]LX\>%fte<i  \x\kOTi  ^xe^t  ^irinciples  of  maraHtj,  die  will 
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prevent  or  restrain  the  exercise  of  an  injurious  power,  which  one 
man  may  by  common  law  hold  over  his  neighbour.     It  is  a  juris- 
diction of  repose  as  well  as  relief.     That  of  which  I  now  speak, 
that  which  is  claimed  in  this  bill,  is  held  upon  the  principle  quia 
timet ;  that  is,  the  complainant  is  entitled  to  the  preventive  process 
of  the  court,  for  fear  that  such  agreements,  securities,  deeds  or 
other  instruments  may  be  vexatiously  or  injuriously  used  against 
him.     The  application  to  a  court  of  equity  for  either  of  the  pur- 
poses before  indicated  for  the  exercise  of  its  preveittM  power,  is 
not  strictly  speaking  a  matter  of  absolute  right,  but  of  sound  dis- 
credoD.     The  circumstances  of  each  case  must  determine  it  to 
gprant  or  withhold  relief.    And  it  will  be  seen  in  the  course  of  this 
discussion,  that  precisely  in  such  a  case  as  is  now  before  us,  it  will 
exercise  jurisdiction  with  great  caution,  and  even,  to  use  the  lan- 
guage of  some  of  the  authorities,  with  tenderness.     This  jurisdiction 
IB  common  to  couits  of  law  and  equity.     To  be  more  specific ; 
the  complainants  ask  that  certain  notes  which  they  allege  have 
been  paid,  shall  be  delivered  up  to  be  cancelled.     Payment  is  a 
good  and  practicable  defence  at  law — both  courts  can  afibrd  re- 
lie£     Equity  will  not  necessarily  or  capriciously  interfere  with  the 
exercise  of  common  law  jurisdiction ;  her  interference  is  not  a 
matter  of  strict  right ;  she  must  subject  each  case  to  the  judg- 
ment of  her  wonderful  and  almost  sublime  discretion,  coming  in 
like  a  divinity,  to  execute  justice  only  where  the  tribunals  of  the 
law  cannot  do  it  eampUtdy.    Hence  the  general  rule  is,  that  in  cases 
wheie  a  party  has  a  remedy  at  law,  equity  will  not  interfere;  she 
will  interpose  alone  when  that  remedy  is  not  adequate  c»r  complete. 
Every  student  knows  how  long  and  severe  has  been  the  con- 
test for  jurisdiction  between  the  courts  of  law  and.  equity.    At 
one  time  it  was  an  acrimonious  contest  for  power;  the  judges  and 
chancellors  were  at  war,  as  well  as  the  courts.    All  human  experi- 
ence attesting  the  inadequacy  of  all  systems  of  positive  law  to  do 
universal  justice,  and  the  rights  of  man,  and  the  precepts  of  Chris- 
tian morality,  sanctioning  the  existence  somewhere,  of  a  remedial 
power,  it  is  not  strange  ^at  the  courts  of  equity  have  gradually 
enlarged  the  limit»  of  their  jurisdiction.  (The  exercise  of  chancery 
powers,  in  all  cases  of  first  impression,  is  unquestionably  iudiiSd 
legslatigju    When  precedents  are  established, 
force  oMaw,  andJbus  our  magnificent  system,^ 
de^ce  hM^grnwnjptn  or^r^  beaut J  d^  iMrangtlL 
poweTof  judicial  legislation  to  the  oxtieiit 
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chancery  powers  should  he  exercised  with  extreme  cwtion,  for- 
bearance, and  even  ttndrmess.  Parties  should  be  left  to  the  awards 
of  law,  unless  that  law  is  inadequate  to  relieve.  Exercising  a 
sound  and  reasonable  discretion,  we  trust,  ^^Mecundmrn  itrlnirimm 
bami  jmdiris,*'  we  do  not  regard  the  case  made  in  this  bill  such  aD 
one  as  will  justify  its  retention.  This  is  not  one  of  the  cases  where 
equity  vrill  divest  the  jurisdiction  of  the  common  law  cooits;  not 
that  we  deny  to  it  jurisdiction,  but  because  the  equity  of  the  com- 
plahiaiitB  isfoo  weak  and  their  remedy  at  law  is  adequate.  I  shall 
be  compelled  to  revert  to  more  than  one  proposition  herein  already 
stated.  For  the  present,  in  behalf  of  the  general  power  of  chancery 
to  cancel  or  rescind  agreements,  deeds  and  other  securities,  as  well 
as  in  proof  that  its  exercise  is  not  matter  of  absolute  rights  but  of 
soand  discretion,  I  refer  to  the  following  authorities :  Siory  Eq. 
Jur.  wea.  692,  693,  694,  695,  696;  1  FotM.  Eq.  h.  1,  ck.  3,  wee.  9, 
ffoCet;  3  Woodes.  Lee.  58,  pp.  464,  465,  466;  Mordoek  vs.  BmOer, 
10  Vet.  294;  2  Pr.  Wms.  425;  10  Mod.  1;  1  Bro.  P.  C.  268; 
Gormg  ^-s.  Nask,  3  Atk.  18S;  Bmckle  \s.  Miickdl,  18  Vet.  Ill; 
Rereil  vs.  Htmry,  2  J?.  4-  J?.  288 ;  Citt/  ofLaiuUm  vs.  Na^  1  Fa. 
13;  1  Ves.  279;  1  Ves.  4-  Bea.  527:  1  Mad.  Ch.  Pr.  287j  6  JUb. 
C.  R.  Ill;  6  7J.  222;  3  Bro.  18  «/  2  Ves.  Jr.  483;  7  Vet.Z; 
2  Amf.  454;  2  Vem.  206;  2  Pr.  Wms.  170;  3  Id.  391;  1  Mm. 
Ch.R.517. 

It  b  very  important,  in  order  to  a  correct  determination  of  tfaii 
question,  that  we  carefully  separate  and  distinguish  the  different 
cases  in  which  equity  will  direct  the  cancellation  or  rescission  of 
agreements  and  deeds  or  other  instruments ;  and  that  we  isdats 
tAis  case  so  as  to  leave  it  dependent  alone  upon  its  own  principles. 
It  win  be  found  that  the  different  cases  enumerated  are  detennin- 
able  upon  essentially  different  principles,  and  particulariy  that  tUi 
case  is  peculiar.  I  do  not  propose  to  discuss  the  principles  upon 
which  the  courts  have  gone  in  deciding  in  favour  of  the  jurisdictioa 
in  any  of  the  cases,  except  those  which  are  analogous  to  the  one 
now  for  decision.  Justice  Story  euumerates  the  cases  where 
equity  will  cancel  voidable  securities,  as  follows : 

FirH.  Where  there  is  actual  Jraud  in  the  party  defendant,  in 
which  the  plaintiff  has  not  participated. 

Seetmd.  Where  there  is  a  construcUvefraud  against  public  policy, 
snd  the  party  plaintiff  has  not  participated  therein. 

TUrd.  Where  there  is  a  fraud  against  public  policy,  and  the 
party  plaintiff  hot  p^x\io:<^«XAdL  ^^^. 
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Aadjaurth.  Where  there  is  a  constructive  fraud  by  both  parties, 
but  they  are  not  "  in  pari  delicto,^* 

The  two  first  classes  of  cases  need  no  illustration,  says  the  learned 
commentator,  "  since  it  is  manifestly  a  result  of  natural  justice  that 
a  party  ought  not  to  be  permitted  to  avail  himself  of  any  agree- 
ment, deed  or  other  instrument,  procured  by  his  own  actual  or  con- 
structive fraud,  or  by  his  own  violation  of  legal  duty  or  public 
policy,  to  the  prejudice  of  an  innocent  party.*'  This  tturd  class  is 
illustrated  by  the  common  case  of  a  gaming  Becurit|V!Vvlii€h  will 
be  ordered  to  be  delivered  up  notwithstanding  both  psrlMi  have 
participated  in  the  violation  of  the  law ;  "  because  public  policy 
will  be  best  subserved  by  such  a  course."  The  fourth  class  is  illus- 
trated by  cases  where  both  parties  are  implicated  in  a  gpiilty  trans- 
action, but  the  complaining  party  has  acted  under  circumstances  of 
oppression,  imposition,  hardship,  undue  influence,  or  great  in- 
equality of  age  or  condition,  and  therefore  less  guilty  than  his  asso- 
ciate. Story  Eq.  Jur.  sec.  694,  695,  298,  300,  301 ;  3  Mylne  4* 
Craig,  18,  24. 

The  case  made  by  this  bill  does  not  fall  under  either  of  these 
classes.  The  biU  does  not  charge  actual  fraud  by  the  defendant 
Duffaam,  either  in  the  execution  or  transfer  of  the  notes,  or  a  con- 
structive fraud  against  public  policy;  nor  does  it  admit  a  partici- 
pation by  complainants  with  the  defendant  in  a  firaud  against 
public  policy,  nor  a  constructive  fraud  by  both  parties  with 
lessened  guilt  in  the  transaction  on  the  part  of  the  ccHnplainants— 
•o  that  we  may  safely  dismiss  fi*om  our  considenttioo  all  these 
classes  of  cases.  To  avoid  misconstruction,  I  deem  it  best  to  say 
that  the  power  to  cancel  is  not  confined  to  voidable  instruments, 
deeds  or  securities;  there  are  cases  where  equity  will  direct  a 
security  to  be  cancelled,  although  void.  Siary  Eq,  Juris,  sec,  701 ; 
1  Russell  R,  559 ;  1  John,  Ch,  R,  517.  There  is  also  another  class 
of  cases  to  which  this  case  cannot  be  referred,  to  wit,  where  equity 
will  direct  the  cancellation  of  deeds  or  other  instruments,  at  the 
instance  of  a  party  having  a  just  title  to  them,  or  an  interest  de- 
rived from  them.  The  caae  at  this  bar,  I  apprehend,  if  it  were 
Bostainable  at  all,  would  be  sustained  under  the  rule  which  Story 
lays  down  in  the  following  words :  ^  Caaea  may  occur  when  a 
deed  or  other  infltmineiit  original^  Y«)|j|i||pit]qf  snlMequent  events, 
such  as  by  a  satiifiM^lion  or  p|gni^|||||Hi|||ii  of 

it,  legal  or  aqjoitahlQ,  beeoiahrlMMfiHHH  ^  exig^ 

cDce  may  be  eidiar  •  dovMJlsa  k  ^^vk^^^ 


424  SUPREME  COURT  OF  GEORGIA. 


Biitlf  r  niid  ullicra  r«.  Diirlinm. 


sabjoct  him  to  tlio  danjjcr  of  somo  future  litigation,  when  the  /adt 
are  no  longer  capaljle  ofcornphte  proof  or  have  became  inrtdted  in  the 
ohecuriiies  of  time.     Under  sucli  circumstances,  although  the  deed 
or  otlier  instrument  has  become  a  nullity,  yet  courts  of  equity  wiD 
interpose  upon  the  like  ])rinciple8  to  prevent  injustice,  and  will 
decree  a  delivery  and  cancellation  of  the  instrument."     Story  Eq. 
Jmrie,  sec.  705.     We  believe  that  it  cannot  be  sustained  under  thii 
head  of  equity  jurisdiction  ;  not  for  want  of  jurisdiction  in  cases  of 
this  chancier,  but  because  the  facts  charged  do  not  create  for  the 
eomplaimaUi  such  an  equity  as  will  auUiorize  its  exervue.     Let  us 
look  again  for  one  moment  at  the  facts  upon  which  they  rest  their 
claim  for  a  decree  for  the  cancellation  of  the   fifteen  promissory 
notes.     They  are  these,  to  wit:  th£  notes  have  been  paid,  and  thero- 
fore  although   once  valid  they  are  functi  officio.     The  holder  re- 
ceived them  to  indemnify  himself  and  his  co-surety  ^ f or  losees  smstaitudby 
them  m  that  character;  he  has  been  fully  indemmiftedfrom  otherwunes, 
and  therefore  is  Uie  inference  in  equity f  he  has  no  right  to  retain  them. 
The  holder  has  dismissed  ttco  suits  u]fon  these  notes -^  one  after 
proof  of  payment  by  the  defendants  ;  and  a  third  suit  is  now  (at  the 
time  of  filing  the  bill)  pending  against  the  complainants;  therefioR 
is  the  inference,  tlie  complainants  fear,  that  he  will  ag^in  XmBom 
his  suit,  subject  them  to  yet  greater  trouble  and  costs,  and  gresdj 
Tex  and  harass  tlicm.    On  these  accounts  they  pray  that  these  notsi 
be  delivered  up  to  be  cancelled,  and  that  the  suit  pending  at  law  be 
perpetually  enjoined.   ''  Audi  alteram  partem*^     These  notes  wen 
transferred  after  maturity,  and  therefore  the  defence  at  law,  pay- 
ment, must  be  let  in ;  there  can  be  in  this  case  no  reason  fin*  eqoita- 
ble  interference  drawn  from  the  negotiable  character  of  the  notes; 
for  if  they  had  not  been  transferred  afler  maturity,  being  payable 
to  Pemjmanj  administrator,  without  the  additional  words,  or  heanr, 
and  being  negotiated  by  delivery  only,  Durham  did  not  acquire 
the  legal  title  to  them.     Suit  therefore  must  needs  be  instituted  io 
the  name  of  Pen-yman,  against  whom  the  defence  of  payment 
would  always  be  good ;  the  defence,  according  to  the  bill,  wu, 
and  is  at  the  time  of  filing  it,  a  good  defence  at  law  ;  it  is  also  in 
adequate^  that  is,  a  complete  defence.     It  is  true,  as  argued  by  the 
able  counsel  for  the  plaintiff  in  error,  that  a  court  of  law  canaot 
order  the  cancellation  of  these  notes,  yet  a  verdict  for  the  deflea- 
dants  at  law  would  be  as  perfect  a  defence  as  a  decree  of  cancella- 
tion in  equity.     There  is  no  averm«  jt  that  the  complainants  cai- 
not  prove  tlie  pa^meux,  W\.  ihe  contrary  is  admitted.    Theie  is  ao 
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allegatioii  of  threats  on  the  part  of  the  defendant,  Durham,  to  dis- 
misB  the  pending  suit  and  yet  further  to  vex  and  harass  the  com- 
phunants,  on  the  dontrary,  the  inference  may  be  drawn  from  the 
institution  of  the  suit  that  he  intends  to  try  it,  and  that  complain- 
ants will  be  favoured  with  the  opportunity  of  setting  up  and 
•uataining  their  defence.  It  does  not  appear  why  the  first  suit 
was  dismissed — it  may  have  been  dismissed  £rom  necessity,  per- 
haps fix>m  some  technical  exception  to  the  pleadings  or  proof. 
The  complainants  should  have  averred  that  it  was  vbLoBtvrily  dis- 
missed in  order  to  avoid  a  verdict  for  the  defendants ;  'Ast  the  sec- 
ond was  dismissed  for  the  same  reason.  I  admit,  however,  that 
without  such  averment,  the  inference  is  irresistible  that  the  second 
suit  was  dismissed  to  avoid  a  suit  for  the  defendants.  The  equity 
ef  complainants  consists  in  the  determination  of  the  defendant  to 
Tex,  harass  and  run  them  to  costs  by  repeated  suits  at  law,  upon 
Botes  that  he  knows  has  been  paid ;  and  this  determination  is  left 
to  be  inferred  fi*om  his  acts,  to  wit,  the  institution  and  dismission 
of  two  suits,  and  the  pendency  ci  a  third.  Is  the  inference  so 
strong  as  to  demonstrate  the  fact  1  Is  it  so  strong  as  to  justify  % 
of  chancery,  in  the  face  of  a  defence  at  law  which  is  aie- 
and  oMUUMe^  to  divest  the  common  law  jurisdiction  in  a  case 
wbe»  it  is  in  the  very  act  of  exercising  it  1  I  think  not.  In  order 
that  equity  may  interfere,  there  must  be  tome  dijfficuUy  about  ike 
d^fetice  ai  law*  Thus,  Story  says,  that  equity  will  interfere  and 
eanoel  securities  yimcfi  officiot  when  '^thefacU  are  no  Umger  et^pth 
Ue  ^  proofs  or  have  become  invoiced  in  the  obeouritiei  of  tmne^ 
Siorif  Bq.  Jurii.  sec.  705. 

Now,  if  in  this  case  the  bill  had  charged  that  the  /act  of  pay- 
meni  was  no  longer  capable  of  proof  or  that  from  lapt  of  ixme  it 
was  involved  in  obKurity^  I  could  not,  no  chancellor  ought  to,  hesi- 
tate to  overrule  the  demurrer.  The  case  relied  upon  with  the 
greatest  confidence  by  the  plaintifFs  in  error,  is  HamiUon  vs.  Cumr 
nuMtgf  reported  in  1  John.  Ch,  R,  517.  In  this  case,  Kent,  designated 
by  a  late  very  distinguished  English  writer  and  jurist  as  "the great 
chancellarf'  reviews  all  the  cases  upon  this  head  of  equity  jurisdic- 
tion. This  was  a  bill  filed  for  the  delivery  and  cancellation  of  a 
bond.  It  stated  that  the  defendant,  pretending  to  be  lawfully  pos- 
sessed of  a  bond  made  by  James  Hamilton,  the  father  of  the  plain- 
tiff^ dated  27th  Sept.  1794,  conditioned  for  the  payment  of  sixty 
pounds,  had  brought  an  action  at  law  thereon,  against  the  plaintiff 
as  admiaistrator  of  his  father's  estate,  and  the  cause  was  at  issae* 
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That  the  defendant  pretended  to  have  another  bond  executed  hj 
the  plaintiff's  father  for  eight  hundred  pounds,  i^hich  he  reAwedlD 
show.     The  plaintiff  charged,  that  hoth  the  honds  were  Tohmtaij 
and  without  consideration,  or  were  given  to  indemnify  the  deted- 
ant  for  being  bail  in  certain  suits  brought  against  him,  and  werslo 
be  given  up  if  the  defendant  was  not  damnified.     That  the  smM 
were  all  settled  and  the  defendant  was  not  damnified.     The  defend- 
ant in  his  answer  admitted  that  on  22d  Sept  1788,  the  plaintiff's 
fiither  eiLecQted  a  bond  to  him,  conditioned  to  pay  nine  hundred 
and  ninety-fax  pounds ;  that  it  was  given  on  a  special  tnut,  of  t 
secret  and  delicate  nature,  and  was  to  he  put  in  force  on  oertiii 
contingencies,  which  had  not,  but  which  possibly  might  happen,* 
that  he  paid  no  consideration  for  it,  and  had  no  personal  interoft 
in  it;  had  never  threatened  to  put  it  in  suit,  &c«     The  chanceller 
decreed  that  the  bond  he  delivered  and  cancelled.    In  hit  opiiuoa^ 
he  says,  **  We  can  consistently  with  the  whole  current  of  andMci- 
ties,  direct  it  to  be  cancelled.     It  is  the  more  proper  to  do  so^  i^ 
eause  itis  mt  least  douht/kl  whether  the  pretei^ded  9ecrH  truH 
which  it  was  taken,  and  the  failure  of  that  trust,  would  be 
a  defence  at  law.     Mf^  impression  is,  that  it  could  not.** 
was  therefore  rendered,  with  the  impression  of  the  chancellor  JfeU 
the  plaintiff  in  the  bill  could  not  defend  himself  at  law  against  ihi 
bond.     With  a  like  impression  as  to  the  defence  in  the  caae  beftn 
this  Court,  I  should  not  hesitate  to  decree  the  cancelling  of  te 
notes.     Again,  Chancellor  Kent  in  this  opinion  says,  **  But  wills 
I  assert  the  authority  of  the  court  to  sustain  such  billOy  I  am  aol 
to  be  understood  as  encouraging  applications  where  the  Aness  sf 
the  exercise  of  the  power  of  the  court  is  not  pretty  strongly  dis- 
played.  -Perhaps  the  cases  may  be  all  reconciled  on  the  genoral 
principle,  that  the  exercise  of  this  power  is  to  be  regulated  lij 
sound  discretion,  as  the  circumstances  of  the  individual  cases  nuij 
dictate ;  and  that  the  resort  to  equity  to  be  sustained  must  be 
expedient  either  because  the  instrument  is  UaUe  to  abuse  Jrtm  its 
negotiable  nature,  or  because  the  defence  not  arising  on  its  face,  may  ie 
difficult  or  uncertain  at  law,  or  from  some  other  special  drcmsiutanett 
peeuUar  to  the  case,  and  rendering  a  resort  here  highly  proper,  anddetr 
of  all  suspicion  of  any  design  to  promote  ejpense  €tnd  UtigaHmC' 
According  to  this  authority,  it  is  manifest  that  chancery  wiD  not 
interfei^,  unless  the  defence  at  law  is  difficult  or  uneertam,  or  unkes 
there  are  special  (drcumstances  peculiar  to  the  case.     In  the  case 
before  us  diere  \&  uq  dijcul<^  or  umcertaiuly  about  the  defaiee  al 
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law,  no  ctrcumitoHces  peculiar  to  it,  no  want  of  testimony,  no  obscur- 
ation by  reason  of  lapse  of  time.  Whereas  in  the  New  York  case, 
the  defence  was  not  only  eUficuU,  but  in  Chancellor  Kent's  opin- 
ion, impossible!  it  was  peculiar,  a  delicate  and  secret  trust  which 
the  defendant  would  not  reveal  was  the  consideration  of  the  bond; 
mystery  and  darkness  hung  over  it  like  a  pall.  Besides  ttoefUy-sevem 
years  had  elapsed  since  its  execution;  within  that  time  witnesses 
may  be  presumed  to  have  died,  or  removed,  so  as  to  make  the 
defence  uncertain.  The  cases  are  not  the  same  in  thefr  facts;  they 
are  in  vital  particulars  essentially  different.  We  cannot  sustain 
this  bill  therefore  upon  the  authority  of  Hamilton  vs.  Gumming. 

I  have  stated  that  bills  like  the  present,  if  sustained  at  all,  and 
ia  ''proper  cases  they  will  be  retained,  are  founded  on  principles 
quia  timeL  I  make  this  statement  upon  the  authority  of  Mr.  Story. 
Story  Eq,  Jur.  sec.  694.  Whilst  equity  abhors  a  multiplicity  of 
suits,  and  will  restrain  vexatious  and  costly  litigation,  yet  she  ia 
careful  not  to  permit  a  party,  who  may  be  fully  redressed  or  pro- 
tected at  law,  to  drag  his  antagonist  into  her  halls,  there  to  burden 
htm  with  the  costs  of  her  cumberaome  and  tedious  procedure.  Be- 
rfliij|<he  bas  respect  to  the  jurisdictional  rights  of  her  sister  tri- 
iMppli  and  will  not,  without  strong  cause,  trench  upon  them. 
WhilBt  this  bill  is  strongly  analogous  to  a  bill  quia  timet,  it  is  in 
some  respects  like  a  bill  of  peace.  The  ground  of  jurisdiction  in 
cases  of  bills  of  peace  is  the  suppression  of  useless  litigation,  and 
to  prevent  a  multiplicity  of  suits.  It  is  founded  on  the  maxim 
^■mierest  reipuhUca  ut  sit  /inis  UtiumJ*  That  class  of  cases  to 
which  bills  of  peace  are  applied  most  anidogous  to  this  is,  where 
the  plaintiff  has,  after  repeated  and  satisfectory  trials,  established 
his  right  at  law,  and  yet  is  in  danger  of  further  litigation  and  ob- 
struction to  his  right  from  new  attempts  to  controvert  it  As  in 
case  of  trial  of  title  in  ejectment,  and  repeated  verdicts  in  fhvour 
of  the  complainant  Lord  Cowper  refused  an  injunction  after  five 
successive  verdicts  in  favour  of  the  plaintiff  at  law,  saying  that  it 
was  a  suit  between  A  and  B,  and  one  man  was  able  to  contend 
with  another.  The  House  of  Lords  overruled  him,  and  granted 
the  injunction.  Ckmrts  of  equity  however,  will  never  interfere  in  suek 
cases  untU  there  is  a  trial  atlaw,  nor  until  the  right  has  been  satisfac- 
tonly  established  at  law.  This  is  well  settled,  and  it  is  to  this  prin- 
ciple I  desire  to  advert  as  applicable  to  the  case  under  considera- 
*  tion.  A  verdict  for  the  defendant  in  ejectment  is  no  bar.  He  may 
have  a  perfect  title,  andl  yet  his  protection  at  law  can  never  be  oomr 
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plsle.  How  Strong  then  is  the  reason,  why  in  muh  a  case  eqoilj 
flhoaU  interpose.  And  yet  it  will  not  interfere  until  after  vcpmtOmi 
trials  at  law ;  some  authorities  say^tv,  and  all  in  favoor  of  the  coib* 
plainant  in  equity.  It  will  in  no  case  interfere  until  tbe  complaiB* 
ant's  right  has  heen  established  at  law.  Now  in  thia  case  a  trial 
and  Terdict  for  the  complainants  at  law  will  be  a  bar;  tbeir 
remedy  at  law  is  capable  of  b^ng  complete.  Hovr  much  won, 
therefore,  should  equity  refrain  to  exercise  its  juriodiction  in  dus 
ease  than  in  cases  of  ejectment.  The  reasoning  drairm  firem  fSbtB 
analogous  case  of  bills  of  peace  to  quiet  ejectmenta,  is  stroogl^ 
against  this  bill  Mkfard  PL  Eq.  by  Jeremy,  143, 144 ;  Siary  JBf 
Jmr.9ee.  859;  1  Bro.  P.  C.  266;  Bunb.  158;  Edem,  4m  L^mmeUmi, 
414, 415, 416 ;  2  Sch.^Lef.  208, 209;  1  Pr.  Wnu.  671, 672;  Sillft; 
48d;2.^i^  C.  i?.  281, 282 ;  8  Ovific^  IL  462,  468 ,-  1  Cox  R.  Itt. 

It  is  the  judgment  of  this  Court  that  the  decision  on  tbe 
ler  to  this  bill  of  the  Court  below  be  affirmed,  on  the 
in  this  opinion. 


Na  61.— Rachel  Bboacs  and  Robbst  M.  Broach,  ezeontriz  i 
executor  of  George  Broach,  deceased,  plaintiflb  in  enar 
6bo«ok  Walker,  executor  of  John  Martin,  deoeaaed,  deAi 
ant  in  error. 


(1.}  It  ia  a  good  ploa  for  a  defendaDt  who  is  sued  as  executor,  tbat  aioee  <ke  iMies 
tinuaiice  of  the  cause,  his  letters  testamentary  have  been  rercdied  and  adnunittnliaB 
coounittodby  theOrdinaiy  to  another,  to  whom  he  luw  delivered  ofver  all  the  goods  ii 
Mi  hands. 


This  was  an  tulion  of  assumpsit,  brought  by  the  plaintiflb  in 
ag^ainst  the  defendant  in  error,  in  Pulaski  Superior  Coort.  A  triil 
was  had,  and  a  recovery  by  the  plaintiffs;  from  which  die  cJeftrndant 
appealed.  While  the  cause  was  pending  on  the  qypeal,  tlie  Coait 
of  Ordinary  of  the  County  of  Bibb,  (being  the  proper  comt,)  mt 
mOiedihe  probate  of  the  ioiUqfsaid  Martm,  attd  dedarwdkimtoimm 
^iiad  snleaioleY  ia  coaaeqmeMeof  tKAlvt^  of  a  poif  Jhwawii  iiM;md 
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diereapon  granted  administration  of  his  estate  to  Thomas  D. 
WaHier,  to  whom  the  defendant  in  error  immediately  turned  over 
aU  the  assets  in  his  hands.  The  cause  of  action,  as  alleged  in  the 
plaintiflb'  declaration,  was  for  money  had  and  received  hy  said 
Martin,  to  and  for  the  use  of  said  Broach,  and  for  other  causes  of 
acdon  arising  in  the  lifetime  of  the  said  respective  testators,  out  of 
dealings  and  transactions  between  them  ;  all  of  which  was  set  forth 
in  the  bill  of  particulars  attached  to  the  plaintiffs'  declaration,  and 
which  it  is  unnecessary  now  to  set  out.  The  defendant  pleaded 
ntm^uiumpntt  payment,  statute  limitations  ifc. 

At  the  April  Term,  1847,  of  the  Court  below,  Judge  Scarborough 
presiding,  the  defendant  Walker  pleaded  puis  darrein  contimumee 
the  foregoing  facts  respecting  the  annulment  of  the  will  of  Martin 
by  die  Court  of  Ordinary ;  the  declaration  and  judgment  of  that 
court  that  he  died  intestate;  and  the  appointment  of  an  adminis- 
trator te  aforos  id ;  and  alleging  that  he,  the  defendant,  had  settled 
with  his  successor,  the  administrator  so  appointed,  and  turned  over 
to  him  all  the  assets  in  his  hands. 

The  counsel  for  the  plaintiffs  demurred  to  the  plea  as  insufficient 
IsiMr  to  discharge  the  defendant. 

T&e  Court  below  overruled  the  demurrer,  and  held  that  the  said 
plea  was  a  good  defence,  tmd  the  plaintiffs  were  not  permitted  to 
proceed  further  in  their  said  suit  against  the  said  defendant  To 
which  decision  of  the  Court  below  they  excepted,  and  have  as- 
aiglked  the  same  for  error. 

Blakk,  Bailbt,  and  Powers  &  WHmrLE,  for  plaintiflTst 

Harris,  for  the  defendant  > 

8.  R.  'Blake  for  the  plaintiffs,  contended  — 

First  That  the  will  of  Martin  was  a  valid  and  subsisting  wil 
^vp  to  the  time  of  the  repeal  of  the  probate,  and  all  the  acts  of 
Walker  as  executor  thereto,  are  binding  upon  the  estate  and  the 
parties  interested  therein.  Toller  on  Ex.  76 ;  15  Sergt  if  RawU^ 
39,  42;  1  WUUamt  on  Ex.  402,  403;  Bro.  Abr.  Admmistrator, 
PI.  23. 

It  is  tTM,  that  the  executor  derives  his  authority  from  Am  wifi, 
and  tiuit  in  this  case,  the  will  has  been  set  aside  ud  ca  intnstaiiy 
dedarad  in  eoofbrmity  with  the  Katate;  but  this  intestacy  may  not 
be  predicated  of  the  whole  estate,  since  a  portion  of  diat 
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must  be  recognised  as  administered ;  the  probate  of  tlie 
eonclusive  evidence  of  the  existence  of  the  will  until  annulled ;  aB 
acts  then  of  the  executor  as  such,  during  the  continuance  of  the 
probate,  will  be  protected  and  enforced  as  in  a  due  course  of  ad- 
ministration.    Gilb.  Eq.  Cos.  207,  208;  3  Term  R.  1^,  131, 132. 

Second.  The  will  of  Martin  being  good,  and  the  acts  of  ^die 
executor  valid  and  binding,  as  in  due  course  of  administradon,  the 
incoming  representative  can  only  administer  upon -such  portioa  it 
is  not  administered,  and  is  in  effect  and  character  an  adminittratar 
de  bomii  ntm^  and  as  such  had  no  right  of  action  ag^ainst  the  rs- 
meived  executor,  for  or  concerning  any  portion  of  tlie  estate  not 
remaining  in  specie,  for  any  thing  administered  upon.  Thotmuit, 
Hardwick,  1  Kdly  R.  78. 

Being  such  administrator,  whatever  may  have  been  the  caowo^ 
removal  of  the  executor,  the  principle  which  controled  in  die 
dedsion  of  Thomas  vs,  Hardwick  must  control  in  the  preaent  cva 

Thiid.  The  acts  of  the  removed  executor  having  validity  and  i 
binding  force  upon  the  estate  and  parties  in  interesty  there  mmt 
be  a  e^mtmuing  liability  against  such   executor;  otherwise  gnm 
and  manifest  injustice  may  at  any  time  be  effected  against  crediloaL 
The  executor  may  contest  and  litigate  all  the  claims  ag^ainaC  die 
estate  for  four  years,  or  such  period  as  is  prescribed  by  the  statute 
against  such  claim,  and  at  the  end  of  such  period  by  collusion  and 
for  the  very  purpose  of  ddaying  and  defeating  credUorw^  may  haie 
himself  dism.issed.    During  the  whole  of  that  period,  there  has  beea 
a  valid  and  recognised  representation,  and  if  now  the  acdon  if  te 
abate,  if  the  executor  is  to  be  relieved  of  his  liability,  then  die 
creditor  in  the  midst  of  a  vigorous  and  diligent  pursuit  of  his  righn, 
is  arrested  and  subjected  to  the  hazard  of  a  bar  by  the  statate  of 
limitations. 

And  again,  the  same  gp:x)6s  injustice  might  be  practised  aganiBt 
the  distributees-  themselves.  The  executor  may  have  converted 
the  efiects  of  the  estate  into  money,  which  he  retains  in  his  pes- 
session  after  removaL  This  Court  held  in  the  case  of  Thomas  m 
Hardwick,  that  preriously  to  the  Statute  of  1842,  the  adminism- 
tor  de  bonii  non  had  no  right  of  action  against  the  removed  executor 
for  the  assets  so  changed  or  administered;  the  distributees  have  no 
recourse  against  the  administrator  de  bonis  nan  for  them,  and  if  they 
have  not  recourse  against  the  removed  executor  upon  a  contimh 
ing  liability,  they  must  endure  the  grossest  wrong  witfaooft  a 
remedy. 


HAWKINSVILLE,  JUNE  TERM,  1847.  431 


Rachel  Broach  and  Robert  Bf.  Broach  ««.  Walker. 

Fourth.  A  liability  attaching  before  removal  may  not  be  relieved 
by  the  removal.  2  Bailey  R.  481. 

Here  the  liability  was  fixed  by  the  judgment  against  him  as 
executor,  and  he  had  not  authority  to  alien  or  transfer  the  property 
in  his  hands  after  judgment ;  that  judgment  by  our  statute  bind- 
ing the  property  from  its  date,  so  far  as  to  prevent  an  alienation  or 
transfer,  a  judgment  on  the  appeal  against  the  removed  executor 
would  operate  by  relation  back  to  the  date  of  the  first  judgment, 
and  bind  such  property  wherever  found ;  whether  retained  by  the 
removed  executor  or  turned  over  by  him  to  the  newly  appointed 
representative. 

FifUi.  It  was  the  right  and  the  duty  of  the  executor  in  aocount- 
ing  with  the  administrator  to  have  retained  assets  sufficient  to 
satisfy  this  judgment  rendered  against  him. 

If  this  judgment  had  any  lien  upon  the  property,  a  transfer  of 
any  kind  o£  that  property  might  seriously  injure  and  disturb  such 
lien. 

This  plea  therefore  would  be  good  before  action  brought  or 

judgment  obtained,  but  not  afterwards ;  the  executor  might  and 

ought  to  have  retained.     Curtis  vs.  Vernon :  3  Term  R.  587. 
% 

IvcBSON  L.  Harris,  for  the  defendant 

The  plea  puis  darrein  continuance  of  defendant  alleges  these  dis- 
lilict  fiicts-F- 

FirsL  That  since  the  last  continuance  of  this  cause,  the  Court*  of 
Ordinary  of  Bibb  County,  having  exclusive  jurisdiction  of  the  ques- 
tions upon  which  ita  judgment  toas  made,  had  amnuQed  the  probate  of 
the  will  of  John  Martin,  and  dedared  him  to  have  died  intestate,  in 
consequence  of  the  hirth  of  a  posthumous  child. 

Second.  The  revocation  thereby  of  the  letters  testamentary  of 
defendant. 

'  Third.  The  grant  of  administration  on  Martin's  estate  to  Thomas 
*©•  Walker. 

Fourth.  And  that  all  the  property  which  came  to  the  hands  of 
defendant,  and  which  was  unadmimstered,  had  been  delivered  over  to 
the  admimstratar. 

To  this  plea  plaintiffs  demurred 

The  facUi  alleged  in  the  plea  are,  by  the  rules  of  pleading,  held 
as  admiUed  by  the  demurrer,  and  cannot  be  in  this  argument  the 
subject  of  contest  or  question. 
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It  b  deemed  unnecessary  to  remark  upon  the  third  ground  of 
error  usigned  by  plaintifTs,  further  than  to  say  that  the  demurrer 
of  plaintiff  is  a  distinct  admission  of  this  plea  haTing  been  filed 
wmceihe  last  continuance  of  the  cause. 

This  brings  us  to  the  main  question  to  be  decided.  Does  the 
suit  of  plaintiffs  against  defendant  abiUe  by  reasoo  of  the  ftcts 
stated  in  the  plea  1 

That  it  must  abate,  ex  neooiitate  rei,  appears  to  be  the  conclosioa 
of  both  law  and  common  sense. 

There  can  be  no  pretence  that  defendant  is  an  executor  de  ms 
tarL  Plaintiffs  are  estopped  to  allege  or  argue  that  he  is,  for 
having  admitted  by  their  demurrer  that  his  Jeiiers  testameotarj 
were  re-called,  they  have  conceded  that  he  had  an  angimal  km- 
Jul  (mthority  to  administer  the  goods  of  Martin. 

He  who  has  a  latvful  authority  is  no  intruder. 

Wentworthy  at  page  320,  defines  an  executqr  de  mm  iort  to  bo 
**  a  person  who  takes  upon  him  the  office  of  an  executor  by  in- 
iruvon,  not  being  so  constituted  by  the  testator  or  deceased." 

Defendant  cannot  therefore  bo  charged  as  executor  de  earn  terL 

Nor  can  he  for  a  devastavit ;  for  the  plea  alleg^  and  the  dengmr- 
ler  admits,  that  he  has  administered  all  the  property,  &c  of  Mttliii, 
which  came  to  his  hsinds,  except  that  portion  deliTered  to  the  ad- 
ministrator. 

The  ground  upon  which  it  is  sought  to  hold  this  defen&iit 
amenable,  is  thus  narrowed  down  to  the  fact  thai  he  had  andf  m 
hU  hands  when  his  powers  as  an  executor  were  stmck  dead,  by  die 
will,  motion  and  authority  of  law. 

It  is  difficult  to  believe  that  the  learned  adversary  counsel  will 
gravely  argue  that  defendant,  stripped  of  all  legal  authority  ai 
executor,  should  retain  property  in  his  hands  in  which  he  has  no 
legal  interest,  and  the  custody  and  disposition  of  which  beloDgs  to 
another. 

Could  the  defendant  rightfully  retain,  when  he  has  no  kn^ 
authority  to  protect  his  possession! 

If  he  had  retained  assets  without  ^t^  authority  and  aoM  or 
converted  them  into  money,  with  a  view  to  pay  the  creditor  who 
has  begun  suit,  by  this  conversion  he  would  have  made  himaelf  n 
executor  de  tan  tart. 

This  would  be  a  perilous  dilemma. 

That  the  defendant  could  not  retain  after  hia  powers  had  been 
omuiUed^  la  U>\>e  uifetiodk  liom  >3[i<&  ckar  \^rinciple  iImI  the  pot- 
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session  of  an  executor  or  admiuistrator  relates  by  opeiJMMiii  of 
law  back  to  the  death  of  decedent.  The  law  recognises  ni^  intCHV 
regnum.  The  grant  of  administration  to  Thomas  D.  Walker,  was 
therefore  an  admission  of  the  right  of  Thomas  D.  Walker  to  the 
possession  of  all  the  assets  in  the  hands  of  the  defendant. 

Such  right  to  possession,  could  if  it  had  been  withheld  been  en- 
forced by  possessory  warrant  und6r  our  Act  of  1821 — unquestiona- 
bly the  title,  by  an  action  of  trover. 

And  what  legal  defence  could  the  defendant  in  either  case  have 
loadel 

If  these  positions  be  true,  how  could  the  defendant  have  paid 
plaintifis'  claim,  when  he  had  no  authority  to  retain  assets  for  such 
ft  purpose. 

The  law  uses  no  such  contradictory  language,  as  that  you  shall 
retain  and  you  shall  not  retain ;  you  shall  illegally  retain,  that  you 
may  pay,  when  you  have  neither  the  right  to  retain  or  puy. 

Such  contradictiiNi  and  absurdities  can  be  produced  only  by  iho 
disregard  of  clear  principles. 

Eurystheus  never  imposed  so  great  a  task  as  would  be  the  maun* 
teaance  of  such  conflicting  and  irreconcilable  propositions. 

Mil  the  cases  cited  and  relied  on  by  plaintiffs'  counsel  are  coses 
in  reference  to  executors  de  eon  tart;  and  consequently  inanalogous* 

They,  especially  the  earlier  cases,  establish  the  rule,  that  suits 
against  execvtort  de  son  tort  shall  not  abate  by  matter  expost/aclo; 
as  by  grant  of  administration  to  him  who  begun  in  wwn^^  or  by 
grant  to  another  and  turning  over  the  assets  to  legal  administrator. 
Stubbi  vs.  RightwUe,  Crake  Eliz,  102. 

The  intruder  was  punished  for  his  tart.  It  gave  a  cause  of  action, 
and  hie  euheequent  conduct  was  not  allowed  to  take  it  away.  CW- 
tis  vs.  Vernon,  3T.IL687;  2  H.  Black.  R.  18;  VaugAan  vs.  Broicn, 
2  Strange  R. 

This  extreme  rigor  has  been  greatly  abated  as  will  appear  by 
the  cases  just  cited,  as  also  by  ILutaon  vs.  Oieracker^  8  Jakn.  126, 
and  especially  the  case  in  1  SaUcdd  R.  313.  See  case  of  Picard  vs. 
Brown,  6  T.  R.  551. 

It  is  conceded  upon  the  authority  of  the  cases  of  Vernon  if  Curtis, 
Bradlmry  vs.  ReynaJ,  Crake  Eliz.  565,  and  of  Padget  vs.  Pfiest,  2 
T.  R.  97,  that  no  defendant  can  have  a  plea  of  puis  darrein  eon- 
linuanoe  by  hit  own  act.  It  must  be  the  act  either  of  the  law  or  of 
the  plaintiff  that  can  entitle  him  to  it.  . 

There  the  defeadaut  was  passive.    ThelawinaaaulUxu^\Su^^ 
55 
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reiBOTed  the  officer — unlike  the  removals  under  the  Act  of  1821  — 
here  the  office  and  officer  simultaneously  expired;  under  it  the 
office  remains  unchanged,  untouched;  the  officer  only  is  displaced. 
In  this  latter  case  the  officer's  misconduct  is  the  cause  of  his 
amotion,  it  is  therefore  his  act. 

The  case  of  Thomas  r#.  Hardwick,  1  Kdly  R.  78,  is  relied  on 
by  plaintifis'  counsel  as  entirely  analogous  to  this,  and  decisive  of 
it.  Its  facts  and  principles  are  both  dissimilar.  Hardwick^  on  the 
appeal,  pleaded  puu  darrein  ctrnHnuance  that  his  letters  testamentary 
had  been  revoked,  and  he  removed  from  his  execntoiBhip^  and 
asked  that  the  ntit  abate. 

There  was  no  allegation  in  that  plea  of  having  deUvered  onr 
the  assets  in  his  hands,  and  admitted  so  to  be  bj  the  plea  on  dit 
record  o^jfleHe  administracit  prater  to  his  successor  the  administra- 
tor debtmU  turn, 

Hardwick  was  removed  for  mismanagement  fixnn  office.  The 
Act  of  1821  expressly  prohibits  the  ahat&mttut  of  a  suit  in  the 
case  of  a  revocation  of  the  lettera  testamentary  of  an  executor  who 
has  mbmanaged  the  estate  in  his  care.  This  act  furnishes  the  ex- 
ception to  the  genei*al  rule  of  the  common  law  in  reference  to  the 
abatement  of  suits.  In  all  other  cases  the  comnM>n  law  prinsiple 
remains,  and  this  is  admitted  by  the  opinion  of  the  Court  The 
palpable  differences  in  the  cases  consist  in  — 

First  The  removal  of  the  one  by  the  act  of  the  law,  of  the  other 
hy  his  own  act. 

Second.  In  the  facts  averred  in  the  respective  pleas  oSpms  dsr 
rein  continuance. 

Third.  One  had  cusets  in  hand,  and  sought,  with  the  brand  ef 
censure  on  his  brow,  shelter  under  that  condenmation  fix>m  a  lia- 
bility not  only  incurred,  but  distinctly  admitted  by  his  plea.  The 
other,  without  assets  in  hand,  and  without  any  fault  or  agency  oo 
his  part  in  causing  the  recall  of  his  letters,  simply  asked  protection 
from  annoyance  by  continued  suit,  as  there  was  no  ^fimd  te  be 
reached  by  the  judgment  if  given  against  him. 

By  the  Court — Lumpkin,  J.  delivering  the  opinion. 

Gleorge  Walker,  it  seems,  qualified  as  executor  upon  the  last 
will  of  John  Martin,  deceased ;  and  in  that  character  he  was  sued 
by  the  representatives  of  George  Broach,  deceased,  for  a  deU  due 
^f  the  teslalor  o£  \\\«  oxv<^^^&3^^  v^\bA  tostotor  of  the  other«  Under 


HAWRIN3VILLE,  JUNE  TERM,  1847.  435 

Rachel  Broach  and  Robert  H.  Broach  v«.  Walker. 

the  act  of  1834,  Prince,  254,  making  marriage  or  the  subaeqiient 
birth  of  a  child  for  which  no  provision  is  made,  sufficient  cause  to 
set  aside  a  will,  Greorge  Walker's  letters  were  revoked,  and  an  in- 
testacy declared  upon  the  estate  of  John  Martin  pending  the  suit, 
at  the  instance  of  Broach's  estate. 

George  Walker  immediately  turned  over  to  his  successor,  all  the 
assets  in  his  hands  not  already  administered,  and  pleaded  this  set- 
tlement in  har  of  his  liability. 

It  was  held  to  be  a  good  defence  by  Judge  Scarborough;  [1.] 
and  we  are  called  upon  in  this  writ  of  error  to  reverse  this  judg- 
ment. No  direct  authority  upon  the  question  has  been  produced. 
The  conviction  of  our  mind  is,  upon  the  law  as  well  as  the  reason 
of  the  case,  that  the  judgment  below  slunild  be  affirmed. 

I  find,  upon  research  since  the  argument,  that  this  doctrine  has 
undergone  a  thorough  examination  by  the  Court  of  Aj^eals  of 
Virginia. 

In  Hunt  vi.  WiDdiMon,  2  CaU  R.  41,  administration  was  granted 
upon  the  estate  of  Charles  Hunt,  deceased.  Wilkinson  brought 
debt  against  the  administratrix,  and  at  June  Rules  obtained  an 
offioe  judgpnent.  At  the  succeeding  quarterly  court,  on  the  mo- 
tion of  the  defendant,  the  office  judgment  was  set  aside,  and  Mrs. 
Hunt  was  permitted  to  plead  "  that  since  the  institution  of  this 
suit,  and  during  die  pendency  thet^of,  to  wit,  on  the  20th  day  of 
July,  1795,  the  will  of  Charles  Hunt,  deceased,  duly  authenticated 
and  proven,  was  committed  to  record  by  the  proper  court,  and  ad-« 
ministration  with  the  wiU  annexed,  was  granted  to  her  in  due  form 
of  law;  whereby  she  became  bound  to  surrender  her  letters  of  ad- 
ministration previously  granted  before  the  appearanee  of  the  said 
will ;  in  which  case  she  ought  to  be  sued  as  administratrix  with 
ihe  wiU  Oimexed  of  Chailes  Hunt,  deceased,  and  not  as  adrainistra- 
tratrix,  as  in  the  plaintiff's  writ  is  alleged.  Wherefore  she  prays 
judgment  of  the  said  declaration,  that  the  same  be  quashed." 

The  plaintiff  objected,  that  the  plea  ought  not  to  be  received,  but 
was  overruled  by  the  court,  and  thereupon  he  filed  a  bill  of  ex- 
ceptions. The  District  Court  were  of  the  opimov  that  the  judg- 
ment of  the  County  Court  was  erroneous,  **  because  that  court  per- 
mitted the  defendant  to  set  aside  the  office  judgment,  by  filing  a 
plea  jwif  dofrein  catUkmanee  in  abatement  of  the  writ,  wfaiclMraB 
inadmissible." 

From  thk  decision  an  appeal  was  taken.  For  the  jodgmeat^ 
the  Diitriet  Court  it  was  inijsted,  as  a  well  ^»^ms«i>«^  j^  -f^^^^ 
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unit  Rhall  not  abate  hy  subseqnont  matter  wHhont  plabitifT's  fkuk; 
as  if  ay^iii«-M^  marrieB,  the  defendant  is  knighted,  or  an  executor 
fie  Mom  tort  becomes  administrator  during  the  progreaa  of  the  suit 
The  second  administration  did  not,  therefore,  abate  the  writ  in  the 
present  case,  when  there  was  no  fault  on  the  part  of  die  plaintiff 
whose  suit  was  rightly  begutl. 

The  judgrnent  however  of  the  District  Court,  waa  reTersed  and 
that  of  the  County  Court  afiirmed,  and  that  after  two  solemn  argv- 
mcnts.     Fleming,  Judge,  says  ^  thero  are  tivo  questions  in  diis 
case.     First.  Whether  such  a  plea  as  this  will  abate  a  suit  at  all ! 
and  if  so,  second,  whether  it  could  be  ])leadecl  after  an  office  judg- 
ment t     With  regard  to  the  iirst  question,  it  seems  to  me  to  stand 
pracisely  on  the  same  ground  as  if  the  administration  with  the 
will  annexed  had  been  granted  to  some  other  person,  and  in  that 
case  I  diink  it  clear,  that  it  would  hnve  abated  the  suit,  because  lo 
her  first  character  of  general  administratrix,  she   was  bound  to 
make  distribution  according  to  the  statute ;  hnt  when  the  will  was 
annexed  to  the  second  administration,  it  was  necessary  to  confbm 
to  that,  as  far  as  the  nature  of   things  would   admit.      I  think 
therefore  that  there  was  'such  a  change  produced* by  the  second 
administration,  as  ought  to  have  abated  a  suit  brought  against  the 
defendant  under  her  first  character.     The  one  administration  was 
a  complete  svpersedeoi  to  the  other.    And  this  loatter  could  only 
bo  pleaded  in  the  form  of  a  -ple^,  puis  darrein  comiinuamre.     For  as 
it  did  mot  exist  at  the  time  of  the  office  judgment,  it  could  not  tbea 
lie  pleaded;  and  unless  it  could  be  pleaded  in  thn  form,  of  course 
it  could  not  be  taken  advantage  of  any  how.     Upon  the  whole,  I 
think  that  the  judgment  of  the  County  Court  was  right." 

Carrington,  Judge.  '^In  this  case,  at  the  time  of  the  office  judg- 
ment Mrs.  Hunt  was  defendant  in  her  character  of  general  admin- 
istratrix ;  but  before  the  end  of  the  next  term,  that  character  had 
ceased,  anii  all  her  powers  in  that  capacity  were  done  away  and 
destroyed  in  the  production  and  proof  of  the  will,  so  that  she  was 
BO  longer  general  administratrix,  .but  was  then  acting  in  a  chaiac- 
ter  correspondent  to  that  of  executrix,  charged  with  the  executioo 
of  the  will  instead  of  the  statutory  administration ;  and  the  wiO 
might  hate  contained  very  different  provisions  from  those  dbected 
by  law  in  case  of  an  intestacy.  Besides,  upon  all  judgments  an 
execution  necessarily  follows,  or  the  judgment  would  be  of  ao  use 
to  the  ptaiiitifT.  Now,  in  the  present  case,  if  a  judgment  were 
^ndered  Viow  w  okxY^l  \)t:k&  «^<^^mX\wi  vuue  1    Not  against*  die  estate 
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in  the  hands  of  the  general  administratrix  to  be  administered,  be- 
Cfiuse  there  would  be  no  such  character  in  existence  conversant  in 
the  administration.  In  such  a  case,  the  officer  would  not  and  could 
not  have  obeyed  the  precept  Neither  could  it  have  issued  against 
the  estate  in  her  hands  to  be  administered  as  administratrix  with 
the  will  annexed,  because  the  execution  must  have  pursued  the 
writ,  and  the  clerk  neither  could  or  would  have  varied  it  &om  the 
terms  of  the  record.  The  judgment  therefore  would  have  boon 
wholly  useless.  Under  every  point  of  view  then,  I  think  liie  pro- 
ceedings of  the  York  Court  are  correct." 

Lyons,  Judge,  upon  the  re-hearing.  "  By  considering  the  char- 
acter of  the  defendant  as  changed,  no  inconvenience  will  resuH, 
whereas  a  contrary  doctrine  might  involve  the  securities  and  create  - 
mischief.  But  if  her  character  be  entirely  changed,  and  the  estate, 
by  operation  of  law,  transferred  to  her  in  her  new  character,  it 
seems  to  me  that  it  must  necessarily  abate  the  suit ;  as  a  change  of 
character  tpithcui  amnfoMU  m  the  defendant^  conttoMdy  has  that  effect. 
Thus  all  suits  cease,  when  administration  during  minority,  ceases; 
and  so  do  the  aoiions  against  such  administrator,  according  to  the 
rule  in  Pigo^s  Case,  6  Coks  R.  29;  Braumhead  vs.  Spencer, 
2  Brauml.  R.  247 ;  2  Wentw,  138. 

"  If  the  administration  is  repealed,  the  administrator  cannot  take  t 
out  execution,  hfpcause  hb  title  is  taken  away.     BamehurUm^Sir 
Ch.  YdverUm,  YdcertJim  iJ.  82;  2  WerUw.  137.  ^iig^ 

*' An  executor  cannot  found  an  action  on  what  he  did  as  ad- 
ministrator, atlthough  he  be  the  same  person,  ^nd  toiighc  have  re- 
leased ;  for  he  ought  not  to  have  an  action  in  this  numMr.  Sir 
Hen.  Slingsby  vs.  Lambert  et  ux.  Oro.  Jdc.  894 ;  BrudmMs  Caee, 
5  CokeR.^\R9lnmMt^tCase,Ihid.ZZ. 

**  Thesecaaes  are  in. principle  the  same  as  that  if^bar,  and  diere- 
fore  appear  to  me  to  decide  the  question. 

'^  It  was  objected  that  the  plea  should  have  been, sooner  filed. 
But  to  this  I  answer,  that  the  delendant'had  no  day  in  court,  as  the 
fact  had  happened  since  the  last  continuance,  ah  it  were,  and  there- 
fore was  pleadable  at  that  time.  For  whenever  the  cause  of  abate- 
ment happens  after  the  last  continuance  of  the  suit,  it  may  be 
pleaded  in  that  manner ;  because  the  defendant  had  no  day  in  court 
to'plead  it'in  any  other  form.  And  the  reason  is  tbe  same 
the  fkct  happens  after  the  judgmentiin  the  derk%  office, 
•defendantrihould'haTe  an  opportunity  of  showing  the 
his  8itttatioD.;'biita6'tfa]B  cannot  be  dime  when  ittdkea^ 
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the  judgment  in  the  office,  ho  should  be  allowed  to  do  it  after- 
wards. Upon  tho  whole  I  think  that  the  judgment  of  the  Distrii^ 
Court  should  be  reversed.*' 

Pendleton,  President.  **  If  the  admini^ratum  vntk  the  will  am- 
nexed  had  been  granted  to  a  third  person,  there  could  have  been  mo 
doubts  since  her  authority  being  at  an  end,  all  pending"  suits  against 
her  as  administrettrix  must  have  ceased  with  iL  And  the  only  diffi- 
culty arises  from  the  second  administration  having^  been  g^nted 
to  herself,  as  she  is  to  be  still  sued,  although  in  a  difierent  charac- 
ter. We  think,  upon  principle,  that  she  ought  to  be  proceeded 
against  in  her  new  and  true  character.  "By  her  second  appoint- 
ment, her  first  set  of  securities  are  discharged ;  and  yet  they  might 
be  involved  if  creditors  might  proceed  in  their  suits  upon  the  first 
administration.  I  am  satisfied,  and  so  concur  in  opinion  with  the 
other  three  judges,  that  the  judgment  of  the  County  Court  should 
be  affirmed." 

This  -case  needs  no  comment   In  it  the  estate  was  changed  from 
an  intestacy  to  a  testacy ;  in  that  under  discussion  from  a  testacy  to 
an  intestacy.     Still,  mutatis  mutandis,  after  makingr  the  necessary 
changes,  the  reasoning  is  precisely  the  same.     And  it  is  worthy  oi 
remark,  that  the  only  difficulty  and  contrariety  of  opinion,  either 
Mritk.  counsel  or  the  court  in  the  Virginia  case,  grew^  out  of  the 
ci4i|lHMance  of  the  management  of  the  estate  having  been  cou- 
fid^lpiiAo  same  person.    All  agree,  that  if  the  first  and  second 
reprdsentatives  were  different,  the  action,  it  was  clear,  could  not 
proceed.    Besides,  this  learned  bench   appear   to  have   thought 
the  bare  fact  of  a  revocation  of  the  former  authority,   and  the 
second  appointment,  enough  of  itself  to  arrest  the  further  progross 
of  the  suit,  without  requiring  the  defendant^  aver  and  prove  that 
the  assets  in  band  remaining  unadministered,  bad  been  delivered 
over  to  the  successor. 

It  was  urged  in  argument,  that  jdene  administravit  after  suit  com- 
menced, was  never  admissible,  nor  any  other  defence  which  woskl 
go  to  the  discharge  of  the  defendant  fixnn  a  liability  already  in- 
curred. And  this  position  was  assumed  ftt>m  several  dicta  to  be 
found  in  the  books;  as  for  instance,  it  is  stated  in  Lomax  on 
Executors  that  a  defendant  sued  as  administrator,  may  plead,  that 
pendente  breve  administration  was  committed  to  aii<^er;  (1  voL 
202,)  that  is,  after  suing  out  of  the  original  writ  and  before  de- 
claration filed.  And  again,  when  a  defendant  would  plead  die 
ion  of  hb  administration,  before  the  actum  ixmjmmiul,  ^9, 
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Garter  vs.  Dee,  Freem.  iS.  13;  Palmer  vs.  Litkerham,  hatch.  R.  267 ; 
Lawson  vs.  CrofU,  1  Keb,  R.  114. 

The  reply  to  this  is,  that  when  the  subject  matter  of  defence 
happens  or  accrues  after  the  action  is  brought,  justice  requires 
that  the  party  be  allowed  to  plead  it.  Suppose  an  administrator 
or  executor,  conscious  of  a  sufficiency  of  assets  to  pay  outstanding 
debts,  were  to  suffer  a  judgment  by  default,  and  was  afterwards 
notified  of  outstanding  debts  of  higher  dignity  than  that  sued  on, 
and  of  a  size  large  enough  to  exhaust  the  whole  estate ;  can  it 
be  doubted,  but  that  he  would  have  opportunity  afibrded  to  pro- 
tect himself,  by  a  plea  puis  darrein  continuance  ?  I  apprehend  not. 
And  so  of  any  other  available  matter  that  has  arisen  in  the  course 
of  the  litigation.  In  the  language  of  tlie  law,  the  party  must  have 
his  day  in  court  for  this  new  matter.  Our  conclusion  therefore  is, 
that  the  judgment  of  the  Circuit  Court  must  be  affirmed. 

If  the  revocation  of  the  grant  of  probate  or  of  letters  of  admin- 
istration, because  of  the  misconduct  of  the  executor  or  administra- 
tor (Prince  245,)  shall  not  operate  to  discontinue  or  abate  any 
suit  then  pending,  but  the  same  shall  be  conducted  in  the  name  of 
the  successor  to  final  judgment  or  decree,  will  not  the  Act  of  1821 
roach  and  apply  to  tho  present  case  ? 


No.  62. — Peter  H.  CbfTEE,  Joun  B.  Coffee  and  Mark  Wilcoi, 
plaintiffii  in  error  vi,  James  F.  Newsom,  exeeuCor  of  Battb 
Newsom,  deceased,  defendant  in  error. 

[l.J  Securities  on  appeal,  and  socuritieB  to  ii^unction  bonds,  being  bound  for  the  event- 
ual condcnmation  money  in  the  cause  under  the  provisions  of  the  statutes  of  this 
State,  are  necessary  parties  to  a  writ  of  error  to  the  Supreme  Court  to  reverse  the 
judgment  of  the  Court  boiow. 

[3.]  The  court  will  not  permit  evidence  alnmtU  the  record  certified  to  this  Court,  to 
be  received  for  the  purpose  of  showing  an  appeal  bond  was  given,  and  who  the  secu- 
rity was ;  but  if  the  record  is  not  complete,  the  party  suggesting  a  diminution 
thereof,  has  his  remedy  under  the  iviiith  rule  of  this  Court. 


Motion  to  dismiss  writ  of  error.    In  the  Supreme  Coiut  of  th^ 
Ato  of  Ooorgia*    HawkinsviUe,  Jane  Tenoy  1847. 
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The  counsel  for  the  defendant  having  joined  iwae  upon  the 
assi^iment  of  errors,  with  a  reservation  of  the  right  to  make  thk 
motion  when  the  cas*  was  called  up  for  trial,  tboy  moved  to  dis- 
miss the  writ  upon  the  following  grounds — 

First  Because  it  appeared  from  the  record  sent  up  from  the 
Court  below,  and  from  the  bill  of  exceptions,  that  tlie  origrinal 
actions  at  law  enjoined  by  the  bill,  were  both  appealed  on  in  due 
form  of  law  by  the  plaintiffs  in  error,  and  that  their  security  has 
not  been  made  a  party  to  the  writ  of  error  or  to  the  bill  of  excep- 
tions. 

Second.  Because  it  appeared  that  an  injunction  bond  was  given 
in  said  cause  by  the  plaintiffii  in  error,  with  Seaborn  NL  Manmng 
as  security  on  said  bond,  and  which  was  conditioned  for  the  pay- 
ment of  the  eventual  condemnation  money ;  and  that  said  secoiity 
has  not  been  made  a  party  to  the  bill  of  exceptions  or  writ  of 
error. 

This  motion  to  dismiss  the  writ  of  error  was  argued  by  Hasbis 
i&  Hans  ELL,  for  the  defendant,  aud  by  Cole  k  Whitfield  for  tlie 
plaiutiiTs; 

Per  Curiam — Warner,  J.  delivering  the  opinion. 

[1.]  That  the  security  on  the  appeal  is  a  necessary  party  to  the 
writ  of  error  brought  to  reverse  the  judgpnent  of  the  Court  bebw, 
we  have  repeatedly  deteimined,  and  so  held  in  the  case  of  Carey,  tt- 
signee,  &c.  vs.  Rice,  Receiver,  &c.  during  the  present  term,  p.  40S; 
but  it  does  not  appear  from  this  record  that  any  appeal  bond  w»s 
ever  given,  or  that  any  person  signed  such  i^vpsal  bond  as  securitj. 

It  is  true  it  is  stated  in  one  portion  of  the  record,  that  an  appeal 
was  entered;  but  whether  the  party  gave  security,  or  entered  the 
appeal  by  making  affidavit  under  the  statute  that  he  was  unaUe 
to  do  so,  the  record  does  not  inform  us. 

[2.]  It  is  now  proposed  to  introduce  evidence  aliunde  the  record 
certified  and  sent  up  to  this  Court  by  the  clerk  of  the  Court  be- 
low, for  the  purpose  of  showing  an  appeal  bond  was  given,  and 
who  was  the  security  thereto.  This  cannot  be  done  without  viola- 
ting the  reason  and  spirit  of  the  act  organizing  this  Court,  if  not 
the  letter  of  it.  The  5th  section  of  the  act  declares,  **  that  the 
Supreme  Court  shall  proceed  at  the  first  term  (unless  prevented 
by  ProvidenXAAi  c%>]Ae^  Xa  Vq^  ^sA  detertmue,  each,  and  eieiy 
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cause  which  may  be  sent  up  from  the  Court  below,  upon  the  record 
and  bill  ofexcepUanSf  an  the  grounds  therein  specified^  and  on  no  other 
grounds,*^  To  open,  the  door  for  the  introduction  of  evidence 
aliunde  the  record,  would  not  only  contravene  the  intention  of  the 
legislature,  but  would  produce  great  delay  and  embarrassment  in 
the  decision  of  causes  in  thb  Court. 

If  the  record  is  not  complete,  the  party  suggesting  a  diminution 
thereof,  has  his  remedy  und^  the  provisions  of  the  18th  rule  of 
this  Court. 

The  secuiity  on  the  injunction  bond  is  a  necessary  party  to  the 
writ  of  error  to  reverse  the  judgment  of  the  Court  below.  The 
security  is  bound  for  the  eventual  condemnation  money  in  the 
cause,  together  with  all  future  costs.  Prince,  438.  He  is  int|r- 
ested  in  the  judgment  which  the  court  may  render  in  the  cauie. 
Tidd  Practice,  1053,  1054 ;  6  Comyn  Dig.  443,  Title  Pleader, 
letter  B ;  2  Saund.  R.  101,  note  hy  Serjeant  Williams;  Porter  vs. 
Rummery,  10  Man,  R.  74.  In  Poiter  vs.  Rummery,  the  Court 
state  the  rule  to  be,  that  "  Every  person  to  be  directly  afiected  in 
his  intei-ests,  or  rights,  by  the  judgment  of  a  court  of  record,  if 
entitled  to  be  named  or  described  in  the  suit,  to  have  notice  of  it, 
and  an  opportunity  of  being  heard  and  of  defending  his  rightf." 

The  security  on  the  injunction  bond,  comes  clearly  within  the 
principle  of  a  security  on  the  appeal,  decided  during  the  pretent 
term  in  the  case  of  Carey,  assignee,  6cc,  vs.  Rice,  Receiver,  &c. 
page  408. 

After  the  judgment  of  the  Court  was  pronounced,  the  counsel  (tx 
the  defendant  in  error,  on  the  application  of  the  plaintifi*  in  error 
to  amend  his  writ  of  error,  withdrew  his  objections  thereto,  and 
the  cause  was  heard  o#its  merits. 
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No.  63. — PcTEK  H.  Coffee,  John  B.  Coffee,  and  Mark  Wiixox, 
plaintiffii  in  error  r#.  James  F.  Newsom,  executor  ci  Bitts 
Newsom,  deceased,  defendant  in  error. 

[1.]  It  is  agenend  rule  that  fraud  Titiates  all  contracts. 

[3.]  Where  there  has  been  a  fraudulent  representation  by  n  Tendor  to  the  vendee,  with 
regard  to  bis  title  to  a  settlement  of  land,  and  the  Tendee  seekn  a  reociaeiGa  oa  that 
fiound,  the  defect  of  title  must  be  so  great  as  to  render  the  settlemem  of  land  eea- 
tracted  for  unfit  for  the  use  intended;  that  portion  of  the  land  to  which  the  veadsr 
cannot  make  title  must  constitute  the  main  inducement  to  the  pnrebase. 

[3.]  Where  the  rendee  went  into  the  possession  of  a  eettlement  of  land  porcfaaaad  sf 
the  vendor  upon  the  fiuth  of  his  repreeenations  as  to  the  title  tberetoi,  which  mpfe- 
•entations  were  false  and  fraudulent,  and  known  to  have  been  ao  bj  the  wndor  at  the 
^ilne  of  making  them,  it  was  AeM,  a  court  of  equity  would  retain  a  bill  at  the  ii- 
•tanoe  of  the  vendee  to  rescind  the  contract,  notwithstanding  tbo' Tendee  had  not  beet 
encted  from  the  possession  of  the  premises,  nor  abandoned  the  poaeeaaioa  tfaensC 
nor  had  oliered  to  do  so. 

This  was  a  bill  in  equity,  brought  by  the  plainti£b  in  error, 
against  the  defendant  in  error,  to  which  the  latter  denauned^  Tlie 
bill  was  returned  to  Pulaski  Superior  Court,  and  at  the  April 
Term,  1847,  the  demurrer  was  heard  before  Judge  Scarborougfa; 
and  after  argument  it  was  sustuned,  and  the  bill  dismissed. 

The  bill  charged,  that  in  August,  1843,  the  complainants,  Peter 
H.  and  John  B.  Coffee,  entered  into  a  treaty  with  the  defendant's 
testator  for  the  purchase  of  the  entire  settlement  and  body  of  laodt, 
fiums,  and  tenements,  then  claimed  to  be  owned  by  him,  situate  in 
the  counties  of  Pulaski  and  Telfkir ;  that  in  the  progress  of  said 
treaty,  and  before  the  completion  of  the  contract  therefor,  and  to 
induce  them  to  make  the  purchase,  the  said  Batts  conducted  them 
over  and  exhibited  to  them  a  large  body  of  valuable  lands  and 
farms,  upon  a  part  of  which  was  located  the  former  residence  of 
said  Batts,  and  various  necessary  and  valuable  out  buildings  and 
tenements,  all  of  which  he  represented  to  them  to  form,  constitute, 
appertain  and  belong  to  the  said  settlement;  that  the  body  of  land 
over  and  through  which  the  said  Batts  so  conducted  them,  and 
which  he  so  exhibited  and  described  to  them  as  being  embraced  in 
and  constituting  said  settlement,  and  to  which,  and  every  pareel 
and  lot  thereof  he  had,  and  could,  and  would  make  good  and  snfli* 
cient  lawful  titles,  he  represented  to  consist  of  the  following  whole 
lots  of  land,iu  the  14th  district  of  formerly  Wilkinson  County*  cna 
pan  of  wbicYi  diBitncX  \&  uo>n  Sxi  \ki^  v^d.  County  of  TeUair,  and  the 
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Other  part  in  Pulaski,  to  wit,  Nos.  241,  242,  270,  271,  272,  and 
300,  containing  each  202^  acres ;  also  one  acre  of  lot  No.  301 ;  also 
fractional  lot  No.  330,  number  of  acres  unknown ;  and  also  the 
following  whole  lots  of  land  in  said  district,  in  the  County  of  Pulaski, 
to  wit,  Nos.  298, 299,  309,  310,  311,  308,  312,  and  317,  containing 
each  202^  acres;  and  also  the  fractional  lots  Nos.  313,  314,  315, 
318,  and  319,  the  number  of  acres  contained  therein  not  known. 

That  in  the  further  progress  of  said  treaty,  and  before  the  con- 
tract was  completed,  and  to  induce  the  complainants  to  conclude 
the  same,  and  as  a  part  of  the  consideration  of  the  contract,  the 
said  Batts  promised  them  to  leave  for  them  on  said  premises,  and 
in  the  contiguous  neighbourhood  and  range,  such  of  his  stock  pf 
hogs  and  cattle  as  he  might  not  succeed  in  gathering  and  driving 
off  to  Randolph  County,  his  then  residence,  by  the  first  day  of 
January,  1844 ;  and  that  of  the  cattle  so  to  be  left,  there  would  be 
at  least  thirty  head,  worth  $150,  and  hogs  of  the  value  of  $200,  or 
other  considerable  sums. 

That  the  complainants,  Peter  H.  and  John  B.  not  doubting  dt 
suspecting,  but  confiding  in  the  good  faith  and  integrity  of  the 
said  Batts  in  describing  and  showing  to  them  the  said  settlement 
of  lands,  and  relying  upon  his  representations  as  to  the  location 
and  extent  thereof,  and  as  to  the  legality  and  sufficiency  of  his 
title  thereto,  the  title  papers  to  which  he  represented  as  being  at 
hi&  then  residence  in  Randolph  county,  and  which  therefore  diey 
had  no  opportunity  to  inspect,  and  relying  also  upon  his  statements 
and  promises  in  regard  to  said  cattle  and  hogs,  they  were  induced 
to  enter  into  a  contract  for  the  purchase  of  said  lands;  and  in  pur- 
suaftce  thereof^  they,  widi  Wilcox  the  other  complainant  as  dieir 
security,  made  and  ^delivered  to  said  Batts  their  two  promissoiy 
notes  fur  $1,000  each,  one  to  fall  due  on  the  first  of  January,  1844, 
and  the  other  on  the  first  January,  1845;  whereupon  the  said 
Batts  then  execuSSed  to  them  the  following  bond  for  titles — 

**  Georgia,  Telfair  County.  Know  all  men  by  these  presents, 
that  I,  Batts  Newsom  of  the  County  of  Randolph  and  State  afore- 
said, am  held  and  firmly  bound  unto  Peter  H.  Coffee  and  John  R 
Cofiee  their  heirs  and  assigns,  in  the  just  and  fiiU  sum  of  four 
thousand  dollars,  for  the  true  payment  of  which,  I  faind  mjulit  mm 
heirs,  esecutors  and  administrators  jointly  and 
these  piesents.  Sealed  with  my  seal,  and  dated  A 
day  of  August,  1843.  Now,  the  conditieo  of 
oUigalion  isiuch,  that  if  the  above  bmg||  Bili 
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when  the  last  pajinent  is  made,  make  or  cause  to  be  made  untD 
Peter  H.  Coffee  and  John  B.  Coffee,  good  and  sufficient  titles  * 
mtt  kitpot9e9iianqflaMd9  lying  in  tkecountieg  qfPuhuki  and  Te^kir, 
containing  two  thonsand  six  hundred  acres  more  or  less,  dien  ikt 
abore  bond  to  be  void,  otherwise  to  remain  in  ftill  force. 

/'Batts  Nsweoig  [l.8.] 
"J.  D.  McNair, 

^BflCHASL  CONALLT,  1.  P." 

The  bin  further  charged,  that  at  the  time  of  the  coBtract  die 
premises  were  occupied  by  one  William  Newsom,  die  son  and 
tenant  of  said  Batts,  who  was  to  remain  in  possession  antil  the  fint 
of  January  thereafter,  when  the  said  premises,  with  the  cattls 
tod  hogs  aforesaid,  were  to  be  delivered  to  the  complainanti; 
that  at  ^  time  of  the  contract  there  was  upon  and  attached  to  dis 
premises  and  emlfraced  in  Mid  contract  ofpurchase,  a  gin-boose  with 
a  cotton  saw-gin  and  running  gear  attached  thereto,  of  the  valos 
of  four  hundred  dollars,  which  said  gin-house  and  lanoing  gear 
(the  said  Batts  having  caused  the  gin  to  be  carried  away  after  said 
eontract,)  were  by  die  gross  negligence  of  said  Batts,  or  his  tenant 
or  agents,  burnt  down  and  destroyed  by  fire,  and  which  have  never 
been  replaced  by  said  Batts  or  his  said  executor,  though  morally 
and  legally  bound  to  replace  them. 

That  in  the  hope  and  expectation  that  said  Batts  would  repair 
said  loss,  or  make  a  fair  allowance  for  the  same,  that  the  said  est- 
lie  and  hog^  would  be  left  or  accounted  for,  and   that  he  vroaU 
be  able  to  make  or  cause  to  be  made  good  and  sufficient  titles  ts 
all  and  singular  the  said  premises  according  to  said  contract;  the 
complainants  on  or  about  the  first  January,  1844,  went  into  the 
possession  thereof.     That  shortly  after  they  so  went  into  posns- 
sion,  and  while  said  Batts  was  in  life,  he  furnished  them  at  their 
special  request  to  enable  them  to  give  in  the  said  lands  as  a  part  of 
their  taxable  property  with  the  following  memorandum,  to  wit: 
**  801  in  the  17th  district,  pine  land,  and  241,  242,  270,  271,  272; 
800,  311,  310,  in  the  14th  district,  and  298,  302, 302, 308, 309, 310; 
312,  313,  containing  195  acres,  and  314  containing  122  mcxm!' 
stating  that  number  310  was  off  Posey's  swamp  lot  and  ccmtaiasd 
9ni  acre  more  or  less,  the  back  fence  of  No.  300  being  on  the  liaa 

That  the  complainants  were  informed  and  beliered  that  and 
memorandnm  was  made  out  or  caused  to  be  made  out  by 
Batts,  upon  mveitigoHan  of  all  his  PuUuki  and  Te^uit  iUk 

"'WmU  tJkereia,thA  \  i  li'i  i^  i  imqcmdam  hein^  in  the  hand  wikny  sf 
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the  said  executor,  and  that  said  memorandum  embraced  all  the 
lands  in  Telfair  and  Pulaaki  to  which  said  Batts  had  any  title  at 
the  time  of  said  contract,  or  acquired  afterwards,  and  also  several 
lots  to  which  he  had  not  then  or  at  any  other  time  any  title,  or 
colour  of  title ;  and  that  said  memorandum  of  title  papers  so  fur- 
nished by  said  Batts  as  aforesaid,  made  no  mention  of  the  aforesaid 
whole  lots  in  the  14th  district,  to  wit:  No.  311  of  the  value  of 
$150;  No.  317  of  the  value  of  $100;  No.  299  of  the  value  of  $300; 
the  said  last  mentioned  lot  being  in  the  midst  of  said  settlement, 
or  body  of  land  so  shown  and  exhibited  as  aforesaid,  and  lying 
immediately  between  the  dwelling  house  and  some  of  the  fields 
upon  said  premises,  nor  of  the  BBidJractional  loU,  to  wit :  No.  315 
of  the  value 'of  $100 ;  No.  318  of  the  value  of  $25;  No.  319  of  the 
Talae  of  $50. 

The  bill  fuither  charged,  that  said  memorandum  contained  num- 
bers for  Which  complainants  did  not  contract,  and  which  were  not 
(Aovirn  nor  exhibited  to  thom  by  the  said  Batts  as  part  of  said  settle- 
ment, and  to  one  of  which.  No.  311,  in  the  said  U4th  district;  he 
never  had  any  tide,  for  that  the  same  was  then,  and  for  many  years 
previously  had  been,  owned  and  cultivated  by  the  complainant 
Wilcox,  without  any  claim  or  pretence  of  title  thereto  on  the  part 
of  said  Batts. 

The  bill  further  charged,  that  afler  said  contract  and  their  going 
into  possession,  they  were  informed  and  believed,  that  the  whole 
lot  308,  and  fractional  lot  315,  in  said  15th  district,  were,  and  for 
many  years  previous  to  said  contract  had  been,  owned  and  claimed 
by  and  recognised  in  the  neighbourhood  as  tiie  property  of  one 
John  McDaniel,  and-that  the  legal,  valid,  and  subsisting  tide  was 
in  btm ;  and  that  the  said  Batts  had  no  title  or  right  to  the  said  lot 
No.  300,  on  which  there  was  a  field  of  fifteen  or  twenty  acres, 
mrhioh  was  shown  to  the  complainants  by  said  Batts  as  a  part  of  his 
fkrm  and  settlement  aforesaid,  but  the  same  then  belonged  to  one 
k'  W.  Melrose,  of  Bibb  County,  Georgia,  whose  right  and  title  tliere- 
to  was  paramount  to  any  right,  title  or  claim  of  said  Batts;  and 
which  lot,  on  account  of  said  field  and  its  relative  location,  vras  of 
ihe  value  of  $200  to  sud  settlement. 

The  bill  further  charged,  that  it  was  not  in  the  power  of  the  said 
Batts  in  his  lifetime,  nor  of  his  executor  since  his  death,  to  make  or 
eeeme  to  diem  legal  or  sufficient  dtles  to  the  said  setttonent  of 
lands ;  and  tkat  the  lots  and  parcels  of  land  to  whiofa  the 
ecotor  was  wholly  unable  to  make  to  complainanta  ^g:KA.VHk?> 
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cient  titles,  were  of  essential  importance  and  value  to  the  said  set- 
tlement, and  the  loss  of  which  rendered  the  reaidue  of  said  settle- 
ment of  comparatively  little  value. 

The  bill  further  charged,  that  the  aforesaid  repTesentatioiiB  of 
the  said  Batts  to  induce  them  to  purchase  said  setUement,  he  knew 
at  the  time  were  false  in  the  foregoing  particulars. 

The  complainants  oiTered  to  said  Batts  in  his  lifetime,  and  bis 
executor  since  his  death,  to  pay  said  notes  upon  receiving  good 
titles,  ailer  deducting  therefrom  whatever  might  be  deemed  just 
and  reasonable  for  the  loss  of  the  gin-house,  gin  and  running  gear, 
«nd  also  the  reasonable  value  of  said  cattle  and  hogs ;  but  widi 
which  said  Batts  in  his  lifetime,  and  his  said  executor  since  hii 
death,  refused  to  comply. 

The  bill  charged  the  entire  inability  of  said  executor  to  make 
good  titles  to  a  considerable  and  valuable  portion  of  said  lands. 

The  bill  further  charged,  that  said  Batts,  sold  the  cattle,  whidi 
were  to  be  left  fi)rthem  under  said  contract,  to  others^  and  lecei^id 
therefor  the  sum  of  $150.  The  said  Batts  caused  the  hogs  not 
gathered  and  which  were  to  be  left  to  the  complainants  under 
said  contract,  to  be  destroyed ;  so  that  they  lost  all  the  benefits  de- 
rivable under  that  part  of  their  conti*act. 

The  bill  showed  the  subsequent  death  of  the  said  Batta  and  the 
qualification  of  the  defendant  in  error  as  his  executor. 

The  complainants  were  sued  upon  their  notes  given  for  said  set- 
tlement of  lands,  and  the  cases  were  pending  upon  the  appeal 
They  plead  to  the  actions  on  the  notes  a  partial  failure  of  consider- 
ation in  terms  of  the  statute,  and  also  a  total  failure. 

The  bill  concluded  with  a  prayer,  that  if  it  should  appear  to  ^ 
Court  that  said  executor  was  unable  to  make  or  secure  to  thaeom- 
plainants  good  and  sufiicient  titles  to  said  lands,  or  to  any  mateiial 
pan  thereof,  that  the  Court  would  decree  a  rescission  of  said  con- 
tract, the  bond  delivered  up  to  the  executor,  and  his  actions  at  kw 
upon  the  notes  dismissed,  and  all  actions  and  proceedings  theieoa 
to  be  perpetually  enjoined.  Or  if  it  should  appear  that  the  execa- 
tor  could  make  or  secure  to  the  complainants,  Peter  H.  and  Jobs 
B.  good  titles,  that  an  account  of  said  damages  sustained  by  then 
as  aforesaid  should  be  taken,  and  allowed  them  as  a  deduction  fhn 
the  amount  of  said  notes. 

The  defendant  in  error,  by  his  counsel,  filed  a  genera)  and  spedil 
demurrer  to  this  bill,  which  after  argument  was  sustained  bj  Iks 
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Court  below,  and  the  bill  was  dismiflsed  upon  the  following 
grounds : 

First.  Because  there  had  been  no  eviction  of  the  vendees  from 
the  premises  ^  and  they  were  then  in  possession,  and  had  been  for 
three  years,  receiving  the  rents,  issues  and  profits  thereof. 

Second.  Because  the  complainants  no  where  in  or  by  said  bDl,  in 
any  event,  offered  to  surrender  the  premises,  or  abandon  the  pos- 
session, or  pay  for  the  occupation  thereof. 

Third.  The  prayer  of  the  bill  being  in  the  alternative  for  a  re- 
scission of  the  contract  provided  it  shall  appear  good  titles  could  not 
be  made  to  the  lands,  and  in  case  good  titles  could  be  made  to  the 
essential  part  of  the  settlement,  a  specific  performance  with  an 
abatement  of  the  purchase  money.  In  the  former  case  the  vendees 
ought  to  give  up  the  possession ;  in  the  latter,  to  pay  the  money  to 
vendor  or  his  representative,  or  deposit  it  in  couit. 

Fourth.  Because  the  bill  no  where  offers  to  pay  any  amount  of 
money. 

To  which  decision  of  the  Court  below  the  counsel  for  the  plains 
tiffs  in  error  excepted. 

Cole  &  Whitfield,  for  the  plaintiffs. 

Harris  &  Hansell,  for  the  defendant. 

William  S.  Whitfield  for  plaintifis  in  error,  submitted  the 
following  brief: 

Counsel  for  plaintiffs  in  eiTor,  submit  the  following  points  and 
memoranda  of  authorities  relied  on  to  sustain  them  — 

First  We  maintain  that  a  false  representation  made  by  the 
vendor  in  regard  to  the  quantity,  location  or  title  of  his  estate  to 
induce  the  vendee  to  purchase,  and  in  which  the  vendee  confided 
and  upon  which  he  acted,  (if  of  a  matter  of  material  importance  to  the 
purchase,)  is  a  good  ground  for  rescinding  the  contract.  Nevilie  vs. 
WUktman,  1  Brawn.  Ch.  R,  Perkins  Ed,  475 ;  Boyce^s  Executan  vs. 
Grttndy,  3  Peters  R.  210;  Smith  vs.  Richards,  13  Peters  R.  26. 

Second.  And  in  such  case  suppressio  vert  is  as  fatal  as  suggestio 
Jalsu    1  Sugden  on  Vendors,  5, 7. 

And  in  such  case  of  fi:*audulent  concealment  or  false  represen* 
tation,  it  is  no  objection  to  the  purchaser's  right  to  have  the  con- 
tract rescinded,  that  he  has  not  been  evicted,  for  ^a  eowid^fl 
equity  is  hsoond  to  relieve  a  purchaser  from  that  stata  ^  Im 
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into  which  the  misrepresentation  of  the  BcUer  baa  iMXHigfat  him.** 
Edwards  vs.  McLeay,  Coop,  308  ;  1  Sugden  on  Vcndorw^  284. 

The  case  in  John.  Ch.  Rep.  which  will  be  much  relied  on  by 
defendant,  admits  that  fraud  forms  an  exception  to  ibe  nile»  that 
relief  will  not  be  granted  where  there  has  been  no  erictioo.  Al- 
though there  is  not  a  perfect  analogy  of  principle  govemiog 
applications  for  specific  performance  by  vendor,  and  those  for 
rescinding  the  contract  by  vendee,  yet  there  is  a  cloee  affinity. 
And  equity  never  compels  a  vendee  to  accept  a  doubtfol  tide. 
Yom^v%.LiUard,M€a'9lui^2\  Vid€  Notes  to  1  FonhL  cm  Eq.  4  Jm. 
Ed.  154. 

Second.  It  will  be  contended  that  the  plaindfis  shoald  not  have 
entered  and  retained  possession  under  a  doubtful  and  encumbered 
title.  We  answer  that  vendees  had  no  opportunity  to  inspect  the 
title  papers,  nor  any  notice  of  the  defect  of  title,  untfl  after  tej 
had  entered  into  possession.  Vendees  entered  upon  the  hiA  of 
the  same  representations  on  which  'they  had  purchased,  and  widi 
the  assent  of  the  vendor. 

**  A  purchaser  may,  with  the  concurrence  of  the  Tendor,  saielj 
take  possession  of  the  estate  at  the  time  of  the  contract,  as  he  can- 
not be  held  to  have  waived  objections  of  which  he  toot  mot  awmre. 
And  if  the  purchase  cannot  be  completed  on  account  of  objectioof 
to  the  title,  he  will  not  be  bound  to  pay  rent  for  the  estate,  unless  per- 
haps the  occupation  of  it  has  been  beneficial  to  him.**  1  SMgdt» 
on  Vendors,  9. 

Now  in  this  case  there  is  no  evidence  that  the  occupation  of  the 
premises  has  been  beneficial  to  vendees. 

And  it  is  submitted,  that  in  a  case  of  gross  fiaud  and  deceptioB 
such  as  this  bill  discloses,  whereby  a  purchaser  is  entrapped  into  a 
purchase  he  would  not  otherwise  have  made,  no  rent  should  in  snj 
event  be  allowed.  It  would  be  allowing  the  vendor  to  profit  by 
Us  fraud,  a  thing  which  equity  never  does  permit. 

And  this  it  is  submitted,  is  a  sufficient  answer  to  the  ob|ectiflO 
that  there  is  no  offer  in  plaintiffs'  bill  to  pay  for  the  use  and  oooi- 
pation  of  the  premises. 

It  will  be  contended,  that  at  the  ecu-liost  practicable  moBMDt 
afler  vendees  discovered  tho  defects  in  vendor's  title,  they  shooU 
have  communicated  the  fact  to  vendor  and  offered  to  resdad  the 
contract. 

lo  answer  to  tliis  we  reply,  that  the  bill  alleges  that  sooii  afiflr 
*S0  deCecU  o{  NeTvdLot'^\i\\&  ^^sn&  to  the  knowledge  of  lendsei^  lo 
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wit,  at  October  term,  1844,  of  PulaBki  Superior  Court,  they  pro- 
cured proper  pleas  to  be  filed,  setting  forth  the  substance  of  their 
bill  subsequently  filed,  as  a  defence  to  the  first  action  at  law  com- 
menced against  these  plaintiffs  in  error  by  this  defendant  in  error. 
And  these  pleas  being  matter  of  record,  we  maintain  were  sufficient 
notice  to  the  defendant  in  error,  that  the  vendees  had  discovered 
material  defects  in,  and  were  dissatisfied  with,  the  title ;  and  that 
they  were  unwilling  to  complete  their  coiitract  of  purchase  unless 
it  shotild  be  in  the  power  of  the  defendant  in  error  to  remove  Ao 
doubt  and  difficulty  which  obscured  and  threatened  the  title. 

It  is  apparent  from  the  bill  that  the  vendees  have  all  the  while 
been  ready  and  willing,  and  that  they  offered  to  vendor  t»  his  life- 
time^ in  1844,  and  to  the  defendant  in  error  as  his  executor,  and 
again  repeat  the  offer  by  their  bill,  to  complete  their  contract  of 
purdtaM,  upon  the  tender  to  them  of  good  and  sufficient  titles  to  the 
laads 'purchased. 

And  therefore,  with  great  respect  it  i6  submitted,  that  the  asser- 
tioii  df  hk  Honour  the  Circuit  Judge  "  that  the  bill  no  wher^  ofiers 
Vb  pay  any  amount  of  money  to  die  defendant "  was  founded  in  mis* 
appfiehensien. 

Bat  it  is  fbrther  contended  that  the  demurrer  was  properly  su»> 
tabled,  because  the  vendees  "  no  where  in  or  by  said  bill  in  any 
eirent^  dflfar  to  surreiider  the  premises  or  abandon  the  possession.'^ 

We  maintain  diat  no  such  offiar  was  necessary,  that  the  necessary 
conequenoe  of  rescinding  the  contract  would  be,  to  displace  ven- 
dees and  restore  the  representative  of  vendor  to  the  poMeesion  of 
this  premises.  That  such  is  the  object  of  vandees  bill,  (if  good 
tides  ettiDot  be  made  to  an  essential  part  of  the  purchase,)  is  suffi- 
ciently obvious  although  not  stated  in  express  terms;  and  die 
coiut  would  shape  its  decree  accordingly. 

The  part  of  the  estates  purchased,  to  which  the  bill  alleges  van* 
dor  had  not,  and  defondant  will  not,  be  able  to  make  title,  formed 
a  principal  part  of  the  inducement  to  purchase,  and  is  of  such  essen- 
tial importance  to  the  estate  as  to  entitle  the  plaintiffs  to*  a  rescis- 
sion of  the  contract 

By  vendor's  own  abstract  furnished  afler  vendees  took  posses- 
sion, he  admits  he  had  no  title  to  three  whole  lots,  202}  acres  nach« 
and  three  fractions,  150  acres  each,  which  the  bill  charges  to  be  of 
the  value  of  725  dollars ;  over  a  third  tn  vaUte  and  qnmnfUp  nf  tto 
whole  parehase ;  and  some  of  these  lots  too,  in  the  very  heirl  iC^ 
the  settlement 
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It  will  perhaps  be  furlher  contended,  tbat  aU  the  representatioM 
made  pending  the  treaty,  were  merged  in  the  writteo  contracty 
and  that  plaintiflfs  are  seekmg  by  their  bill  to  yary  the  wiiiten  agree* 
ment. 

But  such  is  not  the  facL  There  is  no  attempt  made  ^ere  to 
tary  the  written  agrreement.  The  relief  is  sought  upoo  the  groand 
that  by  false  suggestions  and  immoral  concealment,  iSbe  vendaea 
were  entrapped  into  a  contract  in  which  they  would  not  othenrise 
have  involved  themselves.  This  is  not  denying  that  the  agieeaiBnt 
in  the  record  was  the  agieemeat  entered  into,  but  inaiating  that  it 
was  vitiated  by  fraud,  which  vitiates  every  thing.  3  P^imm  R.  218, 
219. 

In  this  transaction  there  was  no  absolute  conTeyanee,  no  dead 
containing  warranty  of  title ;  but  the  only  assurance  given  by  vea- 
dor  to  vendees  was  the  imper&ct  bond  for  titles  aet  forth  m  tha 
record,  and  which  it  is  submitted  will  furnish  the  vendees  qo  ad^ 
quate  remedy  at  law,  of  indeed  any  remedy  at  all,  ainoe  the  Mm- 
becB  of  the  land,  the  quantity  of  acres  in  each  number^  and  tka  dif- 
tricts  wherein  situate,  arQ  not  specified  therein. 

And  vendees  charged  that  they  accepted  said  inatnunent  in  iU 
imperfect  and  defective  form,  because  the  title  papera  of  the  veaJlor 
were  then  at  his  residence,  in  Randolph  County,  and  they  had  lo 
opportunity  to  inspect  them ;  and  because  of  their  unqoaSfiedcaa- 
fidence  in  the  integrity  and  representations  of  the  vendor.   . 

The  charges  contained  in  tiie  plaintifis'  bill  are  to  be 
true.    And  taking  the  whole  case  together,  the 
the  part  of  the  vendor  was  attended  with  a  degree  of 
which  has  its  parallel  in  but  few  cases  of  the  Jund  to  be  foaad  a 
the  books ;  few  cases  in  which  such  gross  deception, 
tion  and  fraud  have  been  practiced,  and  fewer  still  wheva 
chasers  have  thrown  themselves  with  such  unqualified  confidsaoe 
upon  the  representations  and  integrity  of  a  vendor.     Evecy  th^f 
was  confided,  and  every  thing  has  been  betrayed. 

It  is  believed  that  no  case  can  be  found  in  the  booka  pazaMii 
its  merits,  where  relief  has  been  denied  a  purchaser  thus 
reached  by  th^  circumvention  and  fraud  of  a  vendor. 
All  of  which  is  most  respectfully  submitted. 

Argument  of  Iverson  L.  Harris,  for  defendant. 

The  contract  tot  \Yi<&  i^xitchaa^  of  the  lands  waa  made  a 
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1843 ;  possession  g^ven  to  the  Coffeos  in  January  1844,  in  whom 
it  has  continued  undistui^bed  for  more  than  three  year»aud  six 
months  before  ^e  filing  of  their  bill ;  and  over  two  yeara  and  six 
months  after  knowledge  in  them  of  the  facts  upon  which  relief  b 
■ought. 

Whilst  the  bill  states  that  in  consequence  of  the  title-papers  of 
defendant's  intestate  being  in  Randolph  County  at  the  time  of  the 
contract,  the  number  of  the  lots  purchased,  &c.  could  not  be  in- 
cluded in  the  bond  ;  no  reason  is  assigned,  no  excuse  rendered,  for 
their  laches  in  not  employing  the  intermeuiate  time  of  four  months 
between  dte  purchase  and  acceptance  of  possession,  in  examining 
the  records  of  deeds,  with  a  view  to  aJscertain  the  extent  of  New- 
eom's  title,  bound ai^  lines,  and  quantity  or  land ;  or  why  they  did 
not  require  a  schedule  of  lots,  &c.  constituting  the '*  settlement " 
purohased,  before  taking  the  decisive  step  of  ^accepting  posses-* 
sioB. 

Leget  suhvemunt  rigilaniibus  non  dormientUms. 

Gross  negligence  has  been  exhibited  by  complainants.  At  this 
late  period  they  come  into  a  court  of  equity,  and  ask  its  aid  in 
compdling  defendant  lo  produce  hi*  title-papers  that  they,  mat/  be  in- 
speded,  tkai'ke  should  make  or  show  that  he  cqh  make  good  and  unin- 
tmmhered  tides  ;  faxUng  to  do  this,  that  there  should  he  a  rescissiomof 
lila  emUract,  and  ike  bond  and  notes  be  given  up,  and  Ae  suits  against 
complainants  on  the  notes  be  perpetually  enjoined.  Or  if  titles  can  be 
made,  that  an  account  may  be  taken  of  the  damages  sustained  in  eon- 
eefmnce  of  the  nom^ddivery  of  cattle  and  hogs,  the  burning  of  the  gin- 
kamse^  ifc.  and  that  the  amount  thereof  he  allowed  complainants;  and 
dedmeted  from  their  nates. 

Complainants  are  not  entitled  to  the  relief  sought,  for  the  fol- 
lowing reasons : 

VinX,  They  have  not  complied  with  their  contract  by  tlie  pay- 
ment of  the  purchase  money,  or  by  aii  offer  to  pay  it  abtolutdy 
and  without  condition  or  restrictioti.-  Such  payment  is  by  tUe  con- 
tract, a  condition  precedent.  It  must  be  complied  with  before 
^e/can  entitle  themselves  to  any  discovery  as  to  titles. 

iThe  demurrer  being  good  as  to  the  discovery,  is  good  as  to  the 
dependent  relief. 

A  eourt  of  equity  has  no  power  to  alter  a  contract  made,  or  make 
a  contract  for  parties. 

Second.  It  is  an  established  principle,  and  of  iiniverstl  tppUifti  j 
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tion,  that  those  who  seek  equity  must  do  equity.      1  Sior^f  Ef.  Jar. 
tec.  64. 

If  the  case  made  by  the  bill  is  brought  to  the  test  of  tfaia  prin- 
ciple, it  will  be  apparent  that  there  is  no  offer  of  payment  by  com- 
plainants for  the  use  and  occupation  of  the  lands  purchaaed  and 
held  vrithout  molestation  for  more  than  three  years. 

This  omission  is  not  a  mere  amendable  defect  in  the  firame  of 
the  bill,  it  is  destructive  of  whatever  of  equity  may  otberwise  ap- 
pear upon  its  face. 

Third.  In  equity  no  account  can  be  taken  of  damages  alisii^ 
iarom  tort.  The  averment  that  the  gin-house^ "  througrh  die  wicked- 
ness or  gross  negligence  of  Batts  Newsom,  or  his  agents,  wasbuxnt 
or  caused  to  be  burned  down/'  makes  a  case  of  tari^  pedbaps 
of  crime. 

If  a  tortf  the  facts  must  be  ascertained  and  the  injury  in  Aun^ 
estimated  by  a  jury. 

In  England  such  an  issue  would  be  sent  to  a  codrt  of  law.  In 
GkM>rgia,  the  powers  of  the  equity  side  of  the  Superior  Cotut  sot 
having  been  enlarged,  the  jurisdiction  of  each  being  the  saane,swli 
an  issue  must  go  also  to  a  jury  on  the  law  side. 

If  the  discovety  of  the  arson  is  insisted  on,  the  demuiprer  is  good 
thereto ;  for  although  Batts  Newsom  is  beyond  the  rttnrh  of  pnsMJi 
meat  here,  there  is  a  fiHal,  moral,  social^  legal  duty  on  the  aon,  to 
shield  the  character  of  the  father  from  the  odium,  of  such  an  impa- 
tation. 

We  know  that  at  law  in  many  cases  the  tort  may  be  waited  wti 
the  injured  party  allowed  damages  upon  an  implied  assumpsiL  Ike 
form  of  the  action  of  assumpsit  employed,  is  the  evidence  of  sack 
waiver. 

But  here,  where  the  draughtsman  employs  the  stnmgeit  aal 
dai^est  colours  to  deepen  the  fraud  of  defendant's  father,  and  t»- 
piUe$  crime  whilst  he^  demands  compensation,  it  would  mem 
that  there  was  bo  condonation ;  if  so,  why  seek  to  compel  theaoa 
to  accuse  the  father  1 

Relief  having  been  prayed  specifically  and  generally,  it  is  ap- 
parent that  the  bill  cannot  stand  as  a  bill  for  discovery  in  aid  of 
their  defence  at  common  law. 

Another  reason  concludes  it  as  such  a  bill,  viz.  that  it  is  now  here 
alleged  that  the  facts  charged  are  material,  and  that  they  rest  wMtj 

defendant's  knowledge. 

*t  is  therefoiQ  roBXul^x.,  ^vv^txi  \\\e  frame  of  the  bill,  that  dii 
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aofiwer  is  uncalled  for  as  necessary  and  essential  evidence  to  plain- 
ti£b.  As  a  mere  pleading  it  is  wanted,  to  enable  the  disputed  &ct8 
to  be  put  in  issue. 

Will  equity  open  her  portals  to  complainants  when  they  are, 
til  vtMculit  in  a  court  of  law,  called  to  answer  where  they  ought  to 
answer,  and  in  which  they  can  defend,  if  their  case  and  conduct 
admit  of  defence,  as  fully  and  effectually  as  in  the  forum  to  which 
they  have  transferred  the  litigation  ]  What  obstacle  is  there  at 
law  to  the  proof  of  a  failure  of  consideration,  either  total  or  partial  1 
What  to  compensation  in  damages  for  breach  of  contract  by  defend- 
ant 1  Thajt  there  is  at  this  time  to  a  rescission  of  the  conti*aot,  is 
maintainable  upon  authority.  It  could  once  have  bee# rescinded. 
Why,  eor/y  tn  1844,  after  taking  possession,  and  when  they  discovered 
thfejraud  now  set  up,  did  they  not  turn  over  the  possession  to  de- 
fendant as  administrator?  Why  not  abandon  it,  and  promptly 
give  notice  thai  they  intended  to  treat  the  contract  as  at  an  end  ?  The 
parties  were  then  on  equal  terms,  and  then  there  might  have  been  a 
rescisston  without  complainants'  being  under  the^  necessity  of 
mieJiing  compensation  for  use  and  occupation,  or  ofifering  lo  do 
equity  in  relation  thereto.     See  1  T.  R.  136. 

Laches  is  puniriied  both  at  law  and  in  equity  by  witbhoUfing  re- 
liafi 

Thdre  might  have  been^a  rescissien  in  1844  at  law.  See  ease 
ef  Farrar  vs.  Nightingale,  2  Esp.  R.  639. 

In  thia  case  Lord  Kenjon  ruled  that  the  buyer  of  a  leaso  af 
aighl  and  aa  half  years  to  run,  might  treat  the  contract  at  an  eqd 
when  it  turned  out  to  be  only  six  years,  and  recover  back  aay 
money  whicfli  be  had  paid  in  part  performance  of  the  agreement. 

So  too  in  Chambers  vs.  Griffiths,  1  Esp,  iL  150,  which  was  the 
sale  of  several  lots  of  real  property  at  auction.  The  purchaser 
purchased  three  and  paid  the  money,  but  the  title  to  two  kilB 
failed.  Lord  Kenyon  ruled  it  to  be  one  entire  contract,  and  if  the 
seller  failed  to  make  titles  to  any  one  of  them  the  purchaser  might 
rescind  the  contract  and  refuse  to'  take  the  others.  So  too  in  Jmd- 
son  vs.  Wass,  11  John.  R.  525 ;  2  Kent  Com.  369. 

Nor  will  "the  case**  made,  admit  of  compensation.  Based  upon 
alleged  fraudulent  misrepresentation,  the. contract  will  not  admit 
of  alteration  or  modification  pro  tanto,  but  is  destroyed  by  it  en- 
tirely.    risoomU  Clermmi  vs.  Tasburgh,  1  Jac.  9f  W.  118. 

The  apphcatioD  of  the  principle  of  compensation  is  atttg^idl  d 
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with  such  difficulties,  that  except  m  a  very  dtar  oesseand  capable 
of  being  made  perfectly  just,  a  court  uf  equity  hesitates  in  resoitiiig 
to  it,  for  the  reason,  that  it  too  often  assumes  the  appaaratice  sad 
sometimes  the  reality  of  making  a  new  contract  for  the  partiei. 
Haticky%.  CM,  4  John.  Ck.  559 ;  KempshaU  vs.  Siame,  5  Jaku.  Ok.  193L 

Compensation  cannot  be  made  in  any  case  where  a 
of  the  contract  would  not  be  allowed. 

Relief  under  the  general  prayer  must  he  agreeably  to  the 
made  by  the  bill.     HohstmvB.  Mc Arthur,  16  Peters,  182;  Bt^iM 
▼B.  Foxall,  2  Peters,  595 ;  Story  Eq.  P.  see.  41. 

It  has  been  attempted  to  be  shown  that  the  case  does  not  aotkor- 
ise  any  oMie  decrees  sought  by  the  specific  prayers,  or  aaddr  ^ 
general  prayer  a  decree  which  looka  to  the  status  qwo  ante  bdRnm 
of  the  parties,  for  the  lack  of  the  equity  in  plaintiflT's  bill  which 
would  have  entitled  them  to  liberation  from  the  contract.  And 
this  is  supported  by  the  principle  that  every  averment  nutsswiy 
to  entitle  plaintiflT  in  equity  to  relief  prayed  fbr,  must  be  csotsissd 
in  the  stating  part  of  the  bill;  the  defect  cannot  be  supjrfied-ly 
inference  or  reference  to  averments  in  other  parts  of  the  bSL  Beei 
vs.  Inman,  4  John.  Ch.  437 ;  Harrison  vs.  Nixon,  9  Petere,  603 1  Sm- 
ernft  vs.  Dempsey,  U  Wend.  83 ;    Wright  vs.  Dane,  22  Pick.  66. 

Under  the  general  prayer  the  bond  for  titles  cannot  be  reformsd; 
there  is  no  avemfent  of  fraud,  accident,  or  mistake  in  i-efaieucs 
to  its  obtainment  or  execution.  A  court  of  equity  does  never  iilw- 
'  fere  for  such  purpose  but  upon  a  distinct  allegation  of  the  one  or 
theothc^r,  and  upon  clear  proof  thereof.  Es^rr.  of  Gttmum  m 
Beardslry,'2  John.  Ch.  274  ;  Getman  vs.  Moon,  2  Jbkm.  Ck.  S8fc 

Upon  that  bond  at  the  proper  time,  plaintiffs  may  sue  crib  a 
bill  £ot  specific  performance. 

If  they  should  elect  the  latter;  the  instrument  using  the 
**  settlement"  is  so  vague  that  it  is  incapable  of  being 
certain,  and  until  that  has  been  done,  there  can  he  no  decree.     Cekm 
vs.  Thompson,  2  Wheat.  336 ;  1  Jacoh  ^  W.  115. 

'Equity  can  afford  the  complainants  no  relief. 

If  they  should  sue  upon  the  covenants  in  the  bond,  no  evkhscs 
extrinsic  of  the  instrument  as  to  the  lots  of  land,  quantity,  the  gin- 
house,  cattle,  &c.  would  be  allowed. 

This  arises  from  the  frame  of  the  plaintiff's  case ;  it  is  not  far 
this  Court  to  make  a  case  for  them  by  inference  or  refeienee  to 
aYerments  in  other  parts  of  the  bill  so  as  to  afford  relieC 

Having  thus  en^xsmi^^  Vh<&  c^&i^  xoajSa  b^  \»laintiffy  some 
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eradon  of  the  auUiorities  by  which  it-is  supported  by  coansel  on 
this  opcasuMi,  will  show  that  the  principled  insisted  on  in  this  argu- 
ment, ore  distinctly  recognised. 

The  case  of  Boyce  Exrs.  vs.  Grundy,  3  Peters,  210,  is  yery  dis- 
tingiiiahable  from  the  one  before  the  Court  in  several  essential 
particulars  — - 

First.  Grundy  as  soon  as  he  discovered  the  fraud  practiced  on 
him,  fsTthMoiik  gave  notice  to  Boyce  to  resume  the  possession  and 
receive  the  rents  and  profits,  for  that  he  would  not  compfy  vnitk 
the  contract,  and  which  notice  was  repeated  to  appellanta  after 
Boyce's  death. 

In  this  case  there  was  no  notice  to  Batts  Newsom,  and  none  to 
his  administrator  until  the  filing  of  this  bill,  four  years  after  the  ac- 
ceptance of  possession  ;  and  the  use  of  f  he  **  settlement "  having 
continued  in  them  the  whole  time  without  molestation. 

Second.  At  the  time  of  die  institution  of  bill  of  Ghiindy,  there 
was  no  suit  pending  against  him  in  a  court  of  concurrent  jurisdic- 
ttoo,  and  capaUe  of  affording  all  die  relief  to  which  he  was  entitled. 

Here  suits  are  pending  upon  both  notes  given  for  the  purchase 
money,  and  ftuUire  of  consideradon  plead. 

Third.  Relief  wa!»  extended  to  Grundy  upon  his  whole  contraet, 
upon  dM  ground,  that  although  he  might  liave  pleaded  fraud  at 
law  to  the  suits  on  which  judgment  was  had  against  hun  on  two 
loatalmeBt  boCm,  and  aldiough  tkere  sustained,  stiU  ii  wmdd  Aosf 
&am  mdy  «  partial  remedy,  and  therefore  inadequate,  for  the  rriidT 
would  have  been.only  as  to  $4,000,  leaving  die  other  instahneiits 
aoMMUitiBg  to  $16,<M)0^  to  be  defended  in  a  series  ofsmis. 

Here  all  die  notes  are  sued  ^  stand  for  trial  on  #ame  dook,et>  vrilh 
aame  pleas  and  same  witnesses.  The  •defences  i£  suodieBtful,  will 
be  final  as  to  the  entire  contract,  and  therefore  no  reason  existib  for 
the  interpositiotf  of  equity. 

Fourth.  Relief  in  consequence  of  the  misrepresentations  ef  the 
quality  of  the  land,  &c  was  extended  to  Ghrundy  upon  the  dirtiaot 
ground  that  he  had  been  prompt  v\  commmnioating  the  frond  mikm 


Fifth.  Boyce  was  to  make  a  deed  of  conveyance  injbstr  years 
from  3d  July,  1818,  but  had  not  made  it  in  twelve  yeaft,  md  upaa 
an  exUhit  of  his  tide  at  that  dme  it  is  found  defecdve#  *  •  v 

Here*defandant  stipulates  not  to  make  atitletiii0A».^g||^||i| 
purchaae  noaey  is  paid.  ,  lit^^^l 

Can^any  legal  mind  regard  the  case  we  have 


466  SUPREME  COURT  OF  OEOROTA. 

CoAee  and  others  et.  NewMm,  Ezeculor. 

furnisliing  either  precedent  or  principle  for  plainttflfl  The  analogf 
between  the  two  cases  is  about  as  clonse  as  that  of  FlueUen's  be- 
tween Monmouth  and  Macedon. 

The  case  of  Smith,  appellant  vs.  Richards,  appellee,  13  Peters  R. 
also  recognises  clearly  the  principle  insisted  on  througboot  for  de- 
fendant, of  prompt  action  in  rescinding  after  the  diecoTery  of  tbe 
fraudulent  misrepresentations. 

It  may  be  dismissed  with  the  remark,  that  complainant  sought 
relief  at  once  in  a  court  of  equity,  and  whilst  no  branch  of  the  ooo- 
tract  was  pending  in  another  court. 

The  cases  of  Neville  vs.  Wilkinson,  1  Broum  Ch.  R.  475,  and  ABso 
fiw.  Abbot,  2  John,  Ch.  R.  519,  are  dismissed  without  comment,  as 
diey  assert  principles  unquestioned  every  where.  It  is  difficult  to 
perottve  their  application  to  the  case  here. 

» 

C.  B.  Cole,  in  conclusion  for  plaintiffs,  argued  as  fellows: 

The  grounds  of  equity  stated  in  die  biH,.  and  relied  on,  are  liie 
fi^adulent  and  false  representations  of  Batts  Newsom  in  makisg 
the  sale  of  the  land.  * 

First.  The  complainants  charge,  that  to  induce  them  to  purcfaiie^ 
th6  said  Batts  -conducted  them  over  a  large  body  of  raluable  landb, 
to  which  he  assured  them  he  had  a  perfect  title,  and  would  and 
could  make  them  a  perfect  title;  that,  his  title '  papers  being  is 
Ratfdolph  County,  the  coAiplainants  had  no  opportmsity  to  im^ftti 
tkem^  but  rdied  soiefy  upon  ike  reprtsentaiimu  amd  isUegrUif  tf 
Newsom. 

Second.  That  complainants  went  into  possession  in  the  hope 
and  expectation  Uiat  Newsom  would  deliver  the  sto^  and  leptir 
therloss  by  fire,  and  that  he  would  he  able  to  make  themgwfdiUk  to 
all  tke  Umds  purchased.      - 

Third.  The  first  intimation  of  Newsom's  deficien<yy  of  title,  aad 
of  his  bad  &ith,  were  received  by  complainants  after  they  had 
taken  possession,  in  a  memorandum  sent  by  Nevirsom  to  dien^  to 
enable  theita  to  make  a  return  of  their  taxable  property. 

Third.  This  put  them  upon  inquiry,  and  die  result  was  they 
found  that  they  had  been  grossly  deceived  and  imposed  upon  bf 
the  fhiudulent  misrepresentations  of  Newsom.  And  they  charge 
that  Newsom  knowingly  and  fraudulently  misled  and  deceived 
them,  and  that  he  fraudulently  pointed  out  to  them  valuable  lands 
^  as  a  part  of  his  settlement  of  lands,  knowing  at  the  same  time  Aat  he 
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had  no  title,  nor  any  expectation  or  intention  of  acquiring  any,  and 
that  his  representations  were  premeditately  false  aud  fraudulent. 

Fourth.  That  the  abstract  of  titlep  sent  them,  in  order  to  make 
up  the  number  of  acres  in  the  bond,  txmtains  numbers  and  lots  to 
which  Nowsom  had  no  title,  and  which  were  not  pointed  out  to 
complainants  as  part  of  their  purchase. 

Fifth.  That  from  the  facts  charged,  complainants  believe  and 
charge,  that  it  is  not  and  will  not  be  in  the  power  ol  the  executor 
to -make  title  to  an  essential  part  of  their  purchase. 

Sixth.  That  complainants  have  tiered,  and  still  offer,  to  pay  the 
amount  of  their  notes  after  deducting  the  damage  by  fire»  and  the 
value  of  the  stock,  provided  they  can  get  good  titles  to  the  lands 
contracted  for,  and  shovm  to  them  as -their  purchase. 

Seventh.  The  bill  charges  that  the  bond  is  impetftcL  The  num- 
bers of  the  lots,  and  the  districts  wherein  situated,  not  being  in- 
serted therein,  render  a  recovery  on  it  as  impossible. 
.  Eighth.  That  complainants  had  no  opportunity  of  inspecting  the 
title  papers,  and  of  ascertaining  therefrom  thQ  numbers  and  dis- 
tricts, bat  accepted  the  bond  in  that  imperfect  form^  in  eooae- 
quence  of  the  confidence  reposed  in  the  statements  and  assurances 
of  Newsom. 

Ninth.  That  then*  remedy  at  law  upon  said  bond  would  be  diffi- 
cult and  inadequate,  if  not  wholly  unavailable. 

Tenth.  Furthermore  complainants  charge,  that  the  material  fiu^ 
of  the  capacity  to  make  good  titles  to  the  lands  sold  to  them,  rests 
exclusively  in  the  knowledge  of  the  executor,  therefore  if  thrown 
upon  their  remedy  upon  the  bond,  as  the  numbers  &c.  are  not  set 
forth,  a  resort  to  equity  would  become  necessary  to  discover  the 
numbers,  &c.  &;c 

The  first  position  I  assnme  is,  that  in  questions  of  firaud,  equity 
has  concurrent  jurisdiction  with  courts  of  law,  and  the  party  de- 
frauded may  elect  his  forum.  A  court  of  equity  will  not  foree  a 
party  to  try  a  question  of  firaud  at  law,  and  more  e^>ecially  when 
the  remedy  at  law  is  not  as  full,  ample  and  complete  as  in  equity. 
A  demurrer  admits  all  the  facts  charged  to  be  true.  The  bill  charge 
fraud  to  have  been  committed  as  to  the  quality,  quantity,  situ- 
ation and  title  to  the  land.  Taking  the  whole  case  together,  and 
the  charges  in  the  bill,  and  it  is  a  transaction  of  gross  deception, 
imposition  and  firaud.  Equity  will  relieve  the  party  defiraadad  in 
such  cases,  either  by  rescinding  the  contract  in  toio  or  in  part,  and 
that,  i^etber  there  has  been  an  eviction  or  not    3  Peter*  EL  210^ 
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1  Brmm  C%.  A.546;  1  Bailey  R.i50,2J59;  2KBemML^ifmli 
Emg.Ck.R.J2KaUCam.i7l;  Cooper  Eq.  ML 30Si  14  Rb.  144; 

2  Sdko.  4-  Z^  486;  2  SwamsU  38& 

It  is  a  parainouiit  feature  and  leading  ob|ect  oT 
dence,  to  preTent  multiplicity  of  suits  and 
lMaoomR.A37;S  CowemZlil  WauL  AS^ 

If  a  vendor  cannot  make  a  good  title,  be  is  not 
to  payment  of  a  note  giren  fer  the  purchase  naoney.     8  WkmuM. 
13;  I  Haywood  R.  369;  1  Bailey  R.  25Q,Z6B. 

A  purchaser  who  has  accepted  a  confeymnce 
lanty,  but  has  not  paid  the  purchase  money,  may  paviect 
in  an  action  for  the  money,  (by  a  HD)  though 
eviction.  1  Bailey  R.  250,259 ;  2  Bay  iL76,  588;  1  N§U  ^Md- 
Cord,  78;  2  Id.  184,  189;  1  McCord,  470;  1  Serg.  4-  IL  438; 
5  U.  204. 

Asto  frauds  that  equity  wiD  relieve  against,  see  Stay  Bm,  207, 
208, 11,  18. 

As  to  multifariousness  in  bill,  see  Story  Bq.  i%  382»  397,  409, 
412,  414. 

As  to  the  land  in  Telfair,  Story  PL  382. 

As  to  whether  Wilcox  is  rightly  a  party^  see  filory  PL  397. 

• 

By  the  Court — Warner,  J.  delivering  the  opinion. 

The  complainants  seek  to  be  relieved  fixnn  tfaoir  contract  oa 
the  gpround  of  fraud. 

The  record  shows  that  the  defendant's  testator  made  gnw  and 
fraudulent  representations  to  the  complainants,  who  contracted  00 
the  fidth  of  such  representations,  as  it  regarded  the  quality  of  the 
land  purchased,  the  location,  the  number  of  acres,  and  tbstitk 
thereto. 

The  fraud  in  the  sale  of  the  settlement  of  land  by  the  vendor, 
isdisdnctly  charged  in  the  bill,  and  as  distmctly  admitted  by  4e 
demurrer  thereto. 

Taking  the  allegations  in  complainants'  bill  to  be  tnie,  a  cass  of 
more  confiding  confidence  on  the  one  hand,  and  reckless  misiep- 
resentation  and  fraud  on  the  other,  is  rarely  exhibited  in  ear 
courts  of  justice.  If  courl«  of  equity  are  incapable  of  afibidiig 
relief  under  such  a  statement  of  facts,  then  indeed  may  the 
tjf  Justice  \>e  couQ^d^todvA  ^ ''  ^oviuding  brasSy  and  a  twAK»y 
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The  Court  below  refused  the  relief  sought  by  the  complainants, 
and  dismissed  their  bill,  on  the  ground,  that  they  had  not  been 
evicted  from  the  possession  of  the  premises ;  nor  had  they  in  their 
bin  offered  to  abandon  the  possession  of  the  land,  or  pay  for  the 
occupation  thereof.  The  prayer  of  the  complainants  is  in  the 
alternative :  first,  for  a  rescission  of  the  contract,  if  in  the  opinion 
of  the  court  they  should  be  entitled  thereto,  and  if  not,  then  that 
an  account  might  be  taken  of  the  damages  sustained  by  them  on 
aceoiuit  of  the  fraudulent  conduct  and  representations  of  defend- 
ant's testator,  and  the  same  deducted  fi*om  the  amount  of  the  notes 
gfiven  for  the  purchase  money ;  and  also  the  general  prayer  lor 
relief. 

The  fhuidulent  representations  were  made  to  the  complainants 
who  were  dealing  upon  the  faith  of  them,  and  who  were  misled 
and  deceived  by  the  defendant's  testator,  in  relation  to  the  settle- 
ment of  land  in  several  important  particulars. 

It  is  a  general  rule,  that  fraud  vitiates  all  contracts.  1  Story  {!.] 
Eq.  200, 201,  202,  419,  420 ;  Smith  vs.  Richards,  13  Peters  JB»  26 ; 
Camp  vs.  Ckimpt  2  Alabama  R.  new  series,  632 ;  Bacon  vs.  Brtmson, 
7  John.  Ch,  H.  201.  In  the  case  last  cited  the  learned  chancellor 
states  it  to  a  principle  of  universal  Idw,  that  "  fraud  and  damage 
coupled  together,  will  entitle  the  injured  party  to  relief  in  any 
court  of  justice." 

To  what  relief  were  the  complainants  entitled,  according  to  the 
ease  made  by  dieir  bill  t  Are  they  entitled  to  a  rescission  of  the 
contract  m  toto,  or  to  an  account  and  compensation  for  damages, 
to  be  deducted  from  the  amounts  of  the  notes  given  for  the  pur- 
chase money  1 

The  defendant's  testator  represented  to  the  complainants  liiat  [2.] 
he  was  the  owner  of,  and  had  title  to,  several  of  the  lets  of  land  which 
he  contracted  to  convey  as  part  of  the  settlement,  and  that  the 
same  were  at  his  residence  in  the  county  of  Randolph  $  when  <in 
truth,  and  in  flM^t,  he  was  not  such  owner,  nor  did  he  have  such 
tide,  which  representadon  he  knew  to  he  false  at  the  time  of  making 
the  same.  After  examining  the  authorides  upon  this  subject,  Chan- 
cellor Kent  states  the  rule  with  his  usual  accuracy  and  pvaonioiiy 
which  we  adopt  as  a  sound  exposidon  of  diis  branch  of  (the. 
**  The  good  sense  and  equity  of  the  law  on  this  aalgasfri 
the  defect  of  tide,  whether  of  lands  or  chattaky  }am 
render  the  diing  sold  unfit  for  the  use  intaDdadJ,) 
the  inducement  to  the  purchase,  the  pni 
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held  to  the  contract,  but  be  left  at  liberty  to  rescind  it  altogether.'* 
2  Kent  Cam.  475;  Stoddart  vs.  Smith,  5  Bmney  R.  355 ;  Boi^i 
Exn,  Ts.  Chrundy,  3  Peters  R.  210.  Let  this  case  now  be  aab- 
jected  to  the  test  of  this  rule,  and  we  think  it  will  at  once  be  seal 
to  be  clearly  within  it. 

The  complainants  charge,  **  that  it  was  not  in  the  power  of  de- 
fondant's  testator  during  his  lifetime,  and  is  not  and  "will  not  be  ia 
the  power  of  his  executor  since  his  death,  to  make  or  secure  to 
them  legal  or  sufficient  titles  to  the  said  settlement  of  landa;  Att 
tike   lots  and  parcels  of  land  to  which  the  said  exeomior  has  hem^ 
stSl  is,  and  will  be,  unable  to  make  to  complainants  good  and  smfieuMiL 
titleSf  are  of  essential  importance  and  value  to  said  settlement,  and  the 
loss  of  which  will  so  completely  dismember  the  settlememi  and  hod^f  sf 
hmd  so  contracted  for,  as  to  render  the  residue  thereof  of  comparatii?ify 
littlevalue,  and d^eat the  object  and  expectation ^ the campjainanti in 
making  said  contract  and  purchase" 

The  lots  of  land  to  which  the  defendant  cannot  make  titie»  so 
completely  dismember  the  settlement  contracted  for  by  the  com- 
plainants, as  to  render  the  I'esidue  thereof  of  comparatively  little 
value,  and  defeats  the  objects  and  expectations  of  the  vendees  in 
making  the  purchase ;  the  main  inducement  to  the  making  tbe 
contract  on  their  part  having  failed,  they  are,  in  our  judgment,  eo- 
titled  to  a  rescission  of  the  conti-act,  unless  there  is  some  legal  ob- 
Btacle  to  prevent  the  Court  making  such  a  decree. 

[3.]  It  is  contended  that  the  Court  cannot  decree  a  rescission  of  tbe 
contract  until  there  has  been  an  eviction  from  the  possession  of  tlie 
premises,  or  an  abandonment  of  tbe  possession,  or  an  offer  to  absih 
don  such  possession. 

All  these  grounds  are  embraced  in  one,  and  will  be  all  conskfored 
at  the  same*  time.     Can  the  complainants  have  a  rescia«on  of  the 
contract  so  long  as  they  remain  in  possessi<Hi  of  the  premiseif 
Whatever  doubt  might  exist  as  regards  this  question,  were  tbe 
parties  in  a  court  of  law  defending  the  collection  of  the  nofes 
given  for  the  purchase  money,  we  think  the  vendees  may  be  re- 
lieved in  a  court  of  equity.     While  a  court  of  law  would  be  inconi- 
petent  to  impose  terms  on  the  party  asking  a  rescission  of  the  con* 
tract,  a  court  of  equity  assumes  and  exercises  a  much  broader 
jurisdiction.     Such  is  the  flexibility  of  coutts  of  equity  in  adapting 
their  deci*ees  to  the  actual  condition  of  the  parties,  that  its  per- 
vading excellence,  in  the  language  of  Mr.  Justice  Story,  is,  •*  that 
it  varies  its  ajdy]AUcLeTi\&  ^x^^  \^TQY^tu<(^\is  so  as  to  meet  the  very 
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form  and  pressure  of  each  particular  case  in  all  its  complex  habi- 
tudes.*'    1  Siary  Eq.  420. 

The  complainants  went  into  the  possession  of  the  premises  re- 
lying on  the  faith  of  the  representations  made  by  the  defendant's 
testator ;  they  were  ignorant  of  the  fraud  practised  on  them  un- 
til sometime  after  they  had  entered  on  the  premises ;  there  is  no 
fault  to  be  imputed  to  them,  they  are  the  victims  of  a  most  un- 
scrupulous fraud,  and  seek  to  be  relieved  firom  it,  and  courts  of 
e(]uity  will  relieve  the  purchaser  in  cases  ot  fraud  before  eviction. 
Edwardt  vs.  McLeary^  1  Cooper  Eq.  R.  308 ;  same  case  on  appei^, 
2  SwomUm  R.  303;  AMfoU  vs.  AUm,  2  John.  Ck.  R.  519;  Yotmg 
vs.  Harris,  adtnr.  etal.  2  Ala.  R.  new  series^  108{  WkUwortk  vs. 
Stmckey,  1  Bickardmm  Eq.  R.  408. 

In  AbboU  vs.  AUen,  the  diancellor  says:  "  If  there  be  nofimtd  in 
the  case,  the  purchaser  must  resort  to  his  covenants  if  he  apprehends 
a  fiulure  or  defect  of  title,  and  wishes  relief  before  eviction."  Cases 
of  fraud  were  clearly  recognised  as  an^exception  to  the  rule  estab- 
lished by  the  court  in  Bumpui  vs.  Plainer,  1  John.  Ch.  R.  213,  and  in 
die  case  of  Ahboit  vs.  AUet^  In  the  latter  case  relief  was  deniedion 
the  ground  that  there  was  no^oiM^  charged  in  the  bill. 

In  Ymmg  vs.  Harrit,  admr.  Ormond  Judge,  delivering  the  opin- 
ion of  the  court,  says,  '*  the  argument  of  the  counsel  for  the  defend- 
ant in  errer  is,  that  the  plaintiff  in  errer  is  not  entitled  to  a  decree 
rescinding  the  contract,  because  he  has  not  been  evicted,  nor  aban- 
doned the  possession  of  the  landw  .  The  decisions  of  this  Court  are 
uaifonn  on  this  subject  when  the  question  has  arisoi  at  law,  that 
the  vendee,  while  he  retains  the  possession,  cannot  reftise  to  pay 
the  purchase  money;  otherwise  it  might  happen  thaUhe  would  get 
the  land  without  paying  for  it,  as  a  court  of  law  could  exact  no  con- 
dition from  him  as  the  price  of  affording  its  aid.  But  in  a  court  of 
chancery,  where  the  rights  of  the  parties  can  be  accurately  adjustedi 
no  reason  is  perceived  why  the  vendee,  who  has  been  induced  by 
the  fraudulent  representations  of  the  vendor  to  invest  his  money  in 
the  purchase  of  land,  should  be  required  as  a  prerequisite  to  reKef 
in  equity,  to  relinquish  the  possession  of  the  land,  and  widi  it  it  may 
be  his  only  hope  of  reimbursing  himselE  This  point  has  not  before 
been  presented  in  this  court;  but  we  hesitate  not  to  say,  that  where 
one,  by  the  fraudulent  silence,  or  fraudulent  representations  of 
another,  in  relation  to  material  facts  concerning  tho  title  of  land, 
the  falsehood  of  which  he  had  not  the  means  of  ascertaining^  mA^ 
could  not  have  ascertained  by  reasctnablc  diligence,  is  iirfmrjii 
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invest  hb  money  in  the  purchaae  of  land,  or  has  made,  on  the 
fidth  of  such  purchase,  valuable  and  lasting  improTements,  he  can 
have  relief  in  chancery  b^are  an  eviction^  and  unekoui  an  abaniam- 
mad  of  the  poiseuum*^ 

In  WkUworth  vs.  StMckey,  Chancellor  Haxper  delivering  the  opin- 
ion of  the  court,  says :  "  I  do  not  find  that  a  contract  of  sale  has 
ever  been  relieved  against,  on  the  ground  of  an  outBtanding  title 
while  the  vendee  continues  in  possession,  unless  on  the  score  of 
Jrmmi,"    At  page  410  he  lemazks,  "  I  have  said,  that  any  oondract 
may  be  rescinded  on  the  score  of  Jramd;  and  such  is  the  case  of 
Bdwardi  vs.  McLeary**    And  we  will  only  add,  such  is  the  case 
BOW  before  us  for  adjudication.    It  is  urged  in   support  of  the  de- 
dsion  of  the  Court  below,  that  the  complainants  do  not  ofier  to  pay 
for  the  occupation  of  the  premises.    Admitting  a  coort  of  equity 
was  not  competent  to  adjust  the  rights  of  all  the  parties,  in  deaiee- 
ing  A  rescission  of  the  contract  and  placing  them  in  Hain  ^, 
which  we  do  not  for  a  moment  suppose,  yet  in  this  ease,  it  is  a 
sufficient  answer  to  say,  that  it  nowhere  appears  on  the  ftee  of 
complainants'  bill,  that  the  occupation  of  the  premises  was  worth 
any  thing,  or  that  the  complainants  have  in  any  manner  been 
benefited  thereby.     Sugden  Law  of  Vendors^  9. 

The  bill  simply  states,  that  the  complainants  relying  on  die 
representations  of  defendant's  testator,  went  into  the  possession  of 
the  premises;  whether  such  possession  has  been  beneficial  or 
prejudicial  to  the  complainants,  whether  they  have  made  valua- 
ble and  lasting  improvements  on  the  premises,  or  wh^ber  there 
was  open  land  which  they  have  profitably  cultivated,  does  not  ap- 
pear; and  certainly  until  it  is  shown  affirmatively  that  some  amount 
of  money  was  due  firom  complainants  to  the  defendant  ftM*  the  use 
and  occupation  of  the  premises,  they  cannot  be  required  to  offer 
payment  thereof,  as  a  pre-requisite  to  relief  against  an  undisguised 
and  adnutted  fraud.  Our  judgment  is  predicated  on  the  case  as 
made  by  the  bill  and  demurrer,  and  we  are  all  of  the  opinion  that  die  1 

Court  below  erred  in  sustaining  the  demurrer  and  dismissing  the 
complainants'  bill.  Let  the  judgment  of  the  Court  below  l^  je- 
versed,  and  the  cause  reinstated. 
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AN  ACT 

To  compel  the  Judges  ot  the  Superior  Courts  of  this  State  to  con- 
vene at  the  seat  of  Government  in  this  State,  once  in  each  year, 
for  the  purpose  of  establishing  uniform  Rules  of  Practice  through- 
out this  State. — Approved  December  24,  1821.    Prince,  449.    > 

From  and  afler  the  next  election  of  judj^es  of  the  Superior 
Courts  of  this  State,  that  it  shall  be  the  duty  of  the.  said  teveral 
judges  to  convene  at  the  seat  of  government  of  this  Stittft  once  in 
each  year,  at  such  a  time  as  tliey  or  a  majority  of  them  nifty  appoint^ 
for  the  purpose  of  establishing  uniform  rules  of  practice  throiijg^li- 
out  the  several  circuits  of  this  State ;  and  it  shall  be  the  jl[vty  of  Im 
judges  so  convened,  to  notify  such  of  the  judges  who  maybe  abient, 
of  such  rules  or  alterations  of  rules  as  may  be  established  li  aforo- 
sud. 


RULES  OF  PRACTICE 

r 

At  haw  and  in  Equity,  which  hare  been  estahUihed  by  the  Judges  of 
the  Superior  Courts  oftJie  State  of  Georgia  in  Convention,  andnow 
of/orce. 

COMMON    LAW    RULES. 

1.  The  order  of  pleading  shall  correspond  with  that  laid  down 
by  Judge  Blackstone  ;  and  in  no  case  shall  more  than  one  counsel 
he  heard  in  conclusion. 

APPEALS. 

2.  No  appeal  shall  be  entered  unless  good  securi^  is  gtf0ii|  Ciiiy^ 
ceptions  to  the  security  on  the  appeal  must  h6  taken  on  of  bif 
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the  last  day  of  the  first  term  of  the  appeal ;  and  if  such  ezceptioos 
are  sustained,  other  and  good  security  shall  be  gi#OB»  or  the  appeal 
¥^1  be  dismissed.  If  the  security,  good  at  first,  becomes  in- 
solvent  pending  the  appeal,  the  party  appealing'  shall  give  other 
fi^ood  security,  in  the  discretion  of  the  court,  or  thm  appeal  shall  be 
dismisssed. 

3.  Appeals  must  be  entered  by  the  appellant  in  person,  or  by  his 
attorney  at  law,  or  by  any  attorney  in  fact,  duly  authorized  by 
warrant  for  that  purpose ;  which  warrant  shall  be  filed  in  the 
clerk's  office  at  the  time  of  entering  the  same.  Upon  cause  shown, 
the  court  will  allow  time  to  file  such  warrant ;  but  such  appeal 
shall  be  of  course  dismissed,  and  execution  issue  \rithout  fiirther 
ordefy  if  such  warrant  be  not  filed  within  the  time  allowed. 

4.4Appeals  shall  be  tried  at  the  first  term  after  the  appeal  his 
been  Btatercd,  unless  good  cause  be  shown  for  a  continuaoee; 
among  which  good  causes  of  a  continuance  a  motion  on  oath,  to 
make  i(.  substantial  amendment  to  either  declaration  or  answer, 
shall  bsnkoDsidei'ed  sufficient,  unless  tlie  opposite  party  shaD  per- 
mit the  amendment  to  be  made  instanter.  No  appeal  case  shall 
bkconthitied  tsore  than  twice  by  the  same  party,  but  fbr  unsfDiii- 
*  able  ProViiiMidal  cause. 

5/  When  am  appeal  is  entered,  either  of  the  parties  litigant  mty 
make  aay  amendment  of  the  declaration  or  answer  they  may  deem 
necessary.  The  party  amending  shall  give  notice  thereof  in  writing 
accompanied  by  a  copy  of  the  amendment  to  tlie  adverse  paitj, 
three  months  previous  to  the  next  term  afler  the  appeal ;  and  if 
the  party  amending  fail  to  give  such  notice,  and  the  adverse  party 
will  state  on  oath,  or  the  attorney  at  law  state  in  his  place,  that  be 
is  taken  by  surprise,  and  is  less  prepared  for  trial  in  conseqoeoce 
of  the  amendment,  the  cause  shall  be  continued  at  the  instance  of 
the  amendinq:  party. 

6.  The  following  shall  bo  the  form  of  the  recognisance  upon  an 
appeal  to  be  taken  by  the  several  clerks  of  the  Superior  and  Inferior 
Con  Its  in  all  cases  of  appeal ;  which  recognisance  shall  be  entered 
on  the  minutes  of  the  court  and  attested  by  the  clerk : 

A.  B.    \  and  verdict  for  the  for  dollars  and 

vs.      >  cents  and  cost.     The  being  dissatisfied  with 

C.  D.    )  tlie  verdict  of  the  jury  rendered  in  the  above  cause,  and 

having  paid  all  cost  and  demanded  an  appeal, brin^E.F  and  tenders 

him  as  his  sccurily,  and  they,  the  said  and  E.  F,  ac- 

^vrlcdge  l\iemftc\Nea  *^c»w\\n  laxvd  «iverally  bound  to  diB 
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for  the. payment  of  the  eventual  condernnation  money  hi   \ 
said  cause.         :  ''-^ 

In  testimoAy  whereof,  they  have  hereunto  set  their  hands  and 
aeaK  this        day  of  ,  18    . 

[seal.] 
[seal.] 

answers.  i 

7.  In  all  cases,  the  answer  of  the  defendant  to  a  plaihtifT's  do* 
claration  shall  plainly,  fully,  and  distinctly  set  forth  the  causes  and 
points  of  defence,  and  the  evidence  on  trial  shall  be  confined  to 
the  same.  , 

ATTORNEYS.  rf* 

8.  Every  person  making  application  for  admission  to  the  liar 
must  apply  to  some  Superior  Court  in  this  State,  aiSl  prodoo# 
satisfactory  evidence  to  the  court  of  hb  being  twenty-^oni^fcnmi  of 
age,  of  good  moral  character,  and  of  his  having  read  law.  A  Mr* 
tificate  of  good  moral  character  and  of  the  applicafi'f  ln^Sf  oC^UI 
age,  signed  by  any  Judgre  of  the  Hupmor  Court  ^  of  .4rib  Btittf^^r 
any  reputable  practising  attorney  thereof,  will  bo  dMpMl  Mfll« 
cient ;  but  from  all  other  persons  a  written  affidavit  will  W  ref|uir* 
ed,  and  shaH  undergo  the  whole  examination  touching. bis  quali- 
fications  in  open  court.  *  All  applicants  for  admission  shall  bo 
examined  on  the  principles  of  the  common  and  statute  law  of 
England  in  force  in  this  State,  the  prinoiples  of  equity,  the  consti^ 
ttttion  of  the  United  States,  and  of  the  State  of  Georgia,  the  statuto 
laws  of  this  State,  and  the  rules  of  court  And  in  no  case,  shall 
any  person  be  admitted  who  shall  not  be  considered  by  tlio  court 
to  be  qualified  for  the  practice  of  the  law.  And  the  following 
oath  shall  be  administered  to  every  applicant  upon  his  admission, 
viz: 

I,  A  B,  do  solemnly  swear,  (or  affirm,  as  the  case  may  be,)  that  I 
win  justly  and  uprightly  demean  myself  according  to  the  laws,  as  an 
attorney,  counsellor,  and  solicitor;  and  that  I  will  support  and 
defend  the  Constitution  of  the  United  States,  and  tlie  Constitution 
of  the  State  of  Georgia — so  help  me  God. 

After  which,  the  following  commission  riiall  be  issued  by  tl^|f 
clerk: 
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STATE  OP  GEORGIA. 

At  a  Superior  Court  holden  in  and  for  the  county  of 
at  Term,  18    . 

Know  all  men  by  these  presents,  That  at  the  present  sitting 
of  this  Court,  A  B  made  his  application  for  leave  to  plead  and 
practice  in  the  several  courts  of  law  and  equity  in  this  State: 
Whereupon,  the  said  A  B  having  given  satisfactory  evidence  of 
good  moral  character,  and  having  heen  examined  in  open  court» 
and  heing  found  well  acquainted  and  skilled  in  the  laws,  he  was 
admitted  hy  the  court  to  all  the  privileges  of  an  attorney,  solicitor 
and  counsellor,  in  the  several  courts  of  law  and  equity  in  this 
State. 

In  testimony  lyhereof,  the  presiding  Judge  has  hereunto  sat  his 
hand,  with  the  seal  of  the  court  annexed^  this 

[l.  8.]    day  of  in  the  year  18     . 

CD, 
B.  F,  Clerk.  Judge  Superior  Qmrt,  DiH.  Geo, 


9.  No  attorney  shall  ever  attempt  to  argue  or  explain  a 
after  having  been  fully  heard,  and  the  opinion  of  the  court  hss 
been  fiilly  pronounced,  on  pain  of  being  considered  in  contempt. 

10.  In  all  cases  where  paytnent  or  satisfaction  shall  be  made  cm 
any  judgment  or  execution  either  in  whole  or  in  part,  it  shall  be 
the  duty  of  the  attorney  receiving  the  same,  forth^th  to  enter  as 
acknowledgment  thereof,  and  affile  the  same  of  record  in  the 
office  of  the  clerk  of  the  court  where  such  judgment  was  rendered; 
and  such  clerk  is  required  to  record  such  acknowledgment  amoog 
the  other  prt>ceedings  in  the  cause,  and  also  to  make  a  note  thereof 
on  die  docket  of  judgments,  opposite  the  place  where  such  jodf- 
ment  is  entered.  And  any  attorney  failing  to  comply  vrith  cUi 
rule,  on  or  before  the  last.day  of  the  term  next  succeedin§[  th6 
making  of  such  payment  or  satisfaction,  shall  be  considered  in 
contempt,  and  shall  pay  a  fine  not  exceeding  twenty-fire  doHartt 
which  it  shall  be  the  duty  of  the  court  to  impose,  and  he  shall 
thereupon  moreover  direct  the  recording  and  noting  of  such  pay- 
ment or  satisfaction. 

11.  Writs  and  other  proceedings  may  be  signed  by  professional 
firms.  When  there  is  no  fiiin,  the  christian  name  of  the  attorney 
shall  be  added  ;  but  the  usual  abreviations  and  initials  of  all  chris- 
tian names,  shall  be  sufficient. 

12.  No  attorney,  or  other  officer  of  court,  shall  be  taken  as  hml 
"'ny  suit  ox  ^c\\.oti  ^«^^xv.dvcv^  or  undetermined  therein,  or  as 
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'1(1 
aecarity  on  any  appeal  or  other  jftoceeding.    And  for  a  violation 

of  this  role,  the  attorney  or  officer  ^lii  court  so  offending,  shall  be 

pumshed  as  for  a  contempt,  and  the  fAtj  shall  be  compelled  to 

gire  edier  bail  or  security. 

BAIL. 

13.  In  any  case  where  a  defendant,  who  has  given  bail,  «id  has 
final  judgment  obtained  against  him,  is  confined  in  any  jail  in-  iki» 
State,  other  than  that  of  the  county  from  whence  the  first  procafc. 
issued,  the  capiat  ad  satisfaciendum  against  such  defendant,  shall  * «, 
be  considered  as  executed  so  far  as  to  release  the  bail,  when 
placed  in  the  hands  of  the  sheriff  of  the  county  where  the  aaid 
defendant  is  confined,  and  when  the  plaintiff  or  his  attorney  is 
notified  of  such  confinement,  and  neglects  to  charge  him  with  the 
said  a^pias  ad  satisfaciendum  within  a  reasonable  time,  the  mum 
shall  be  considered  as  executed,  so'  far  as  to  release  the  bail|  aoil 
the  bail,  on  motion  and  proof  thttwof  shall  be  discharged. 

CEHTIOaAM, 

14.  No  certiorari  will  be  sanctioned  unless  the  allegod  error  \m 
distinctly  set  forth  in  the  petition ;  and  no  other  erroni  sliall  be 
insisted  upon  at  the  hearing  than  are  stated  in  the  petition. 

15.  AH  writs  of  certiorari  shall,  after  having  Ijoen  dorkeled  liy 
the  derk,  be  delivered  to  the  magistrate  whose  proceeilings  are 
the  subject  of  complaint,  and  written  notice  shall  be  given  to  tlie 
opposite  party  in  interest,  at  least  ten  days  beftire  the  hisariug  of 
the  cause,  unless  the  certiorari  shall  be  applied  for  and  sanctioned 
within  twenty  days  after  die  decbion  complained  of. 

CLAIMS. 

16.  In  all  cases  of  claims,  as  the  burthen  of  proof  rests  with  the 
plaintiff  in  execution,  he  is  entitled  to  the  conclusion,  but  if  the 
claimant  introduces  no  evidence,  he  shall  have  the  conclusion  | 
and  the  plaintiff  in  execution  shall  in  every  case  pay  the  jury  toe ; 
and  in  cases  of  illegality,  the  plaintiff  in  execution  shall  in 
manner  pay  the  jury  fee  and  conclude. 

17.  In  cases  of  claims,  when  either  the  plaintiff  in  exi 
the  claimant  dies,  pending  the  claimi  their  representativea 
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made  parties,  on  motion,  and  on  producing  letlors  testamentary  or 
of  administration. 

18  Wlien  a  claim  case  is  called  in  its  order  for  trial,  an  ianie 
must  be  tendered  within  five  minutes,  or  the  levy  will  be  disaiased, 
and  no  exceptions  will  be  allowed  to  the  bond  or  affidavit  in  cases 
of  claims  or  attachments  after  issue  joined,  except  such  as  are  taken 
in  writing  at  or  before  the  joining  such  issue. 

CLKRKS   AND   SHERIFFS. 

19.  When  a  criminal  or  civil  process  shall  have  been  delivered 
to  the  sheriff,  or  his  deputy,  if  no  levy  or  service  has  been  made  in 
conformity  with  the  exigency  thereof,  he  shall  state  BpccMlj  in  his 
return  the  cause  why  such  levy  or  service  has  not  been  made.  If 
property  which  hath  been  levied  on  remains  unsold,  it  shall  be  hu 
Smlfj  to  state  the  cause  of  its  so  remaining  unsold,  and  to  give  a 
particular  description  of  the  same. 

20.  The  sheriff  shall  make  a  leturn  to  the  derk  of  the  coart-tt 
the  opening  thereof^  of  the  names  of  the  coroner  and  constables  of 
the  county,  four  of  which  constables  the  sheriff  shall  notify  to  at- 
tend each  term,  until  the  whole  shall  have  served  in  turn ;  and  the 
sheriff  shall  be  bound  always  to  have  at  least  four  staves  for  the 
constables. 

21.  Every  clerk  and  sheriff  who  cannot  produce  all  the  rules  of 
court  when  required,  shall  be  fined  not  exceeding  ten  dollars. 

22.  The  clerks  shall  keep  a  separate  book  in  which  they  shall 
register  the  nances  of  all  persons  who  may  be  fined  by  the  couit* 
the  time  when,  the  offence  fur  which  they  are  fined,  tlie  amount  re* 
ceived  and  disbursed. 

23.  No  clerk  shall  suffer  any  original  paper  of  file  to  be  taken 
from  his  ofHce  in  vacation,  witliout  an  order  from  the  judge  for  that 
purpose. 

24.  The  sheriff  of  each  county  shall  keep  a  bench-warrant  docket, 
on  which  he  shall  enter  all  bench-warrants  delivered  to  him,  and 
the  time  when  executed,  if  executed,  the  time  when  they  may  be 
delivered  to  him,  and  if  not,  the  reason  why  they  were  not  ese* 
cuted. 

25.  The  sheriff  shall  in  all  cases  put  the  purchaser  of  real  prop- 
erty at  sheriff's  sale  into  possession  of  the  premises,  without  far- 
ther order  or  proceeding,  when  the  defendant  in  execution  was  ia 
possession  of  the  same  at  the  time  of  the  levy  or  sale. 
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COLLATBAAL    188UP.8.  . 

26.  No  .appeal  shall  bo  allowed  in  collateral  issues  onlci*c<]  by 
the  court;  but  the  court  will,  in  its  discretion,  grant  a  new  trial 
upon  such  terms  as  shall  appear  just  and  reasonable.  But  where 
such  collaterai  issue  is  tried  in  the  Inferior  Court,  and  said  court  is 
dissatisfied  with  the  verdict,  they  may  permit  an  appeal  to  the 
Superior  Court,  at  their  discretion. 

COMMISSIONS.  ^ 

27.  The  following  shall  be  the  form  of  a  commission  to  take  testi- 
mony by  interrogatories: 

Creorgia,       \   By  his  honour        one  of  the  judges  of  tlie 
County,    f  court  fur  the  County  and  State  aforesaid.  ' 

To  esquires,  greeting : 

Whereas  there  is  a  certain  matter  of  controvei-sy  now  depending 
in  the  court  for  said  county,  between 

and  whereas  is  a  material  witness  in  said  suit,  and  can- 

not attend  our  saicl  court  in  person  without  manifest  inconvenience ; 

Now  know  ye,  that  we,  reposing  special  trust  and  confidence  ~ 
in  your  prudence  and  fidelity,  have  appointed  you,  and  you,  or  aoy 
two  or  more  of  you,  are  hereby  authorized  and  required  to  cause  tbo 
Sfliid  personally  to  come  before  you,  and,  afler  being 

duly  sworn,  to  examine  concerning  the  said  suit, 

agreeably  to  the  intcn*ogatorics  hereunto  annexed;  and  the  answers 
to  the  same  being  plainly  and  distinctly  written,  you  are  to  send  the 
same,  closed  up  under  your  hands  and  seals,  to  our  said  court,  to  be 
held  on  the  day  in  next,  together  with  tliis  writ. 

Witness  the  honourable  one  of  the  judges  of  iaid 

court,  this  day  of 

28.  Commissions  may  issue  in  blank  in  so  so  far  as  relates  -to  the 
names  of  the  commissioners,  but  the  names  of  the  witnesses  intended 
to  be  examined  shall  be  distinctly  specified  in  the  notice  served 
upon  the  adverse  party,  preparatory  to  issuing  the  commission^  Sea 
Prince,  211,  425. 

29.  The  time  to  Ix)  allowed  for  the  return  of  comnunions  from 
any  part  of  the  Unitc<l  States  of  North  America,  if  Iom  than  oae 
hundred  miles  distant  from  tlic  place  of  trial,  shaU  be  one  wmMf^j^ 
if  a  graater  distance,  and  less  than  five  hundred  milai,  '''^IkMij^l 
if  at  a  greater  distance,  three  nunUkt;  to  any  paAof 
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Indies,  or  South  Americ%/our  mmtkt;  or  to  any  pait  of  Europe, 
eight  months. 

30.  When  a  commission  is  returned  it  shall  remain  with  the 
clerk  for  the  benefit  of  either  party,  and  may  be  opened  by  cenaeot 
of  both  parties,  such  consent  being  written  on  the  cover  of  the  com- 
mission,  or  by  an  order  of  the  judge,  either  in  term  time  or  in  vaca- 
tion, but  such  order,  if  applied  for  in  vacation,  must  be  upon  five 
days'  notice  to  the  adverse  party,  or  his  attorney ;  and  in  cases  of 
commission  returned  not  executed  or  directed  according  to  mle^ 
either  party  in  the  cause  shall,  upon  five  days'  notice  to  the  adverm 
party  or  his  attorney,  be  permitted  to  return  the  commissioD  and 
its  contents  to  the  commissioners,  to  be  properly  executed  and  di- 
rected. 

31.  Commissions  may  be  sent  and  returned  by  mail ;  to  entitle 
th^  party  to  open  the  commission,  the  postmaster,  his  deputy  or 
■mjitaut,  must  receipt  on  the  back,  "  Received  from  A.  B,  one  of 
the  cofpmissioners."  The  names  of  the  commissioners  must  be 
written  across  the  seals  of  the  eavspiope,  and  the  commissioa  fasfa 
such  direction  as  will  enable  the  court  to  know  that  it  was  intended 
for  that  court,  and  the  usual  abreviations  or  initials  of  tihriff*!^ 
names  of  the  commmissioners,  witnesses,  attordeys,  clerks,  magii- 
trates,  and  postmasters,  shall  be  sufficient. 

32.  When  a  commission  issues  to  examine  a  witness,  its  not 
having  been  returned  shall  be  no  cause  of  continuance,  unless  the 
party  seeking  the  continuance  will  make  the  same  affidavit  of  the 
materiality  of  the  testimony  as  in  the  case  of  an  absent  witnesk 
See  hUerrogaiories. 

CONSENT. 

ij)3.  No  consent  between  attorneys  or  parties  wiU  be  enfintad 
by  the  court,  unless  it  be  in  writing,  and  signed  by  the  parties  to 
the  consent. 

34.  No  consent  to  disp€»ise  with  pleading  will  in  any  case  be 
allpwed,  nor  will  any  evidence  be  received  of  the  contents  of  soj 
written  agreement  between  attorneys  aUeged  to  be  loot,  other 
than  a  sworn  copy  of  said  agreement. 

CONTINUANCE. 

35.  In  all  applications  for  continuances  upon  the  ground  of  the 
Ahaence  of  a  Yf\xtve«a^\\.mu&t  be  shown  to  the  court  that  the  wit* 
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nen  is  absent,  that  he  has  been  sabpcened,  diat  be  resides  in  the 
county  where  the  case  is  pending,  that  his  or  ber  testimony  is 
materia],  such  witness  is  not  absent  by  the  permission,  directly 
or  indirectly,  of  such  applicant,  that  he  or  she  expects  and  be- 
lieves that  he  or  she  will  be  able  to  procure  the  testimony  of 
such  witness  at  the  next  term  of  said  court,  and  that  such  affidavit 
or  application  is  made,  not  for  delay,  but  to  enable  the  party  to 
procure  the  testimony  of  such  absent  witness  or  witnesses,  and 
must  state  the  facts  expected  to  be  proved  by  such  witness. 

36.  When  on  application  for  a  continuance,  the  party  makeaan 
affidavit  of  the  facts  which  he  expects  to  prove  by  the  absent  wit- 
ness, the  opposite  party  shall  not  be  allowed  to  force  a  trial  by  an 
admission  of  the  facts  stated  in  such  affidavit. 

DEFAULT. 

37.  Upon  opening  a  judgment  by  default  the  defendants  shall 
plead  instoMteTj  to  the  merits  of  the  action;  and  no  default  shall 
be  opened  but  upon  payment  of  all  costs  which  may  have  accrued, 
iifeluding  two  dollars  of  the  attorney's  fee.  The  entry  of  defauH 
upon  the  bench  docket,  shall  be  sufficient  evidence  of  the  judg- 
ment. If  the  plaintiff  allege  himself  to  be  surprised  by  the  ple€, 
the  cause  shall  be  continued  at  the  instance  of  the  defendant. 

DOCKETS. 

38.  After  the  court  is  opened,  and  until  it  adjourns  each  day, 
the  Judge's  dockets  diall  not  be  subject  to  the  inspectioa  of  the 
bar,  or  their  clients. 

39.  A  criminal  docket,  a  docket  of  original  writs  and  processi, 
claims  and  special  Mrrits,  as  also  a  docket  of  appeals,  shall  ha  aaAl 
out  by  the  clerk  for  the  use  of  the  court,  copies  of  each  of  wUdi 
shall  be  furnished  the  bar,  and  shall  be  delivered  at  the  first  open- 
ing of  the  tei-m ;  and  all  causes  shall  be  called  and  tried  in  the 
order  in  which  they  are  docketed,  without  any  preference  or  delay, 
unless  it  shall  appear  to  the  court  that  it  shall  be  injurious  to  press 
a  cause  to  trial  when  regularly  called.  A  different  order  in  cpJl- 
ing  the  docket  may  be  pursued  by  the  court,  in  its  discieCioa^ 
the  purpose  of  giving  &cility  and  expedition  to  its  pi 
The  dockets  shall  be  called  but  once,  but  if 
under  pemdssion  of  the  court,  continue  their 
day,  said  cases  shall  not  stand  for  trial  until  aU  CW  f 

60 
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of  the  court  is  finiflhed,  and  then  they  may  be  tried  in  their  order, 
at  the  discretion  of  the  court. 

40.  The  elerk  of  each  court  shall  keep  a  motion  docket,  oo 
which  shall  be  entered  all  motions  originating  in  the  said  couit,  or 
transferred  for  argument  from  other  counties.  A  party  applying 
to  have  a  motion  docketed,  shall  certify  in  writing  to  the  clerk  the 
delivery  of  a  brief  of  such  motion  to  the  Judge,  and  shall  pay  to 
the  clerk  one  dollar  at  the  time  of  docketing  the  same.  All  mo- 
tions shall  be  called  and  heard  in  the  order  in  ^vhich  they  are 
docketed,  nor  shall  any  motion  be  heard  until  the  same  shall  have 
been  docketed  in  conformity  to  this  rule. 

EXCEPTIONS. 

41.  All  matters  appearing  on  the  &ce  of  the  declaradoo  orpro- 
OBm,  that  would  not  be  good  in  arrest  of  judgment,  shall  be  taken 
advantage  of  at  the  first  term,  and  will  be  immediately  detenmned 
on  by  the  court ;  unless  where  the  court  may  entertain  a  doubt  m 
t6  the  law  on  the  point :  if  so,  the  cause  will  be  suspended,  gbnog 
the  defendant  leave  to  plead  his  exceptions  specially,  together 
with  any  other  matter  which  he  intends  to  rely  on  in  his  defence. 
The  exceptions  thus  pleaded   shall  be  argued   at  a  subseqneDt 
term,  and  if  not  sustained,  the  plaintiflf  shall  have  his  electioa  to 
try  then  or  to  continue  without  a  showing. 

EXECUTORS   AND   ADMINISTRATORS. 

42.  An  executor  or  administrator  sha^  tiot  be  permitted,  in 
answer,  to  deny  any  deed,  bond,  bill,  note,  or  other  written  inatni- 
iMnt  of  his  testator  or  intestate,  being  the  foundation  of  the 
flkaAtifr's  action,  without  an  oath  or  affirmation  indorsed  on  socb 
pli^a  or  answer,  that  he  has  reason  to  believe  and  does  verilj  be- 
lieve that  such  plea  or  answer  is  true. 

I 

ILLEGALITY. 

43.  When  an  affidavit  of  illegality  is  made,  on  account  of  par- 
tial payment  made  on  the  execution,  the  defendant  at  the  time  of 
making  such  affidavit,  must  pay  up  the  amount  he  admits  to  be 
due,  or  the  sheriflT  shall  proceed  to  raise  that  amount  and  accept 
the  affidavit  for  the  balance. 

44.  I^o  second  ^^^wvx.  ^s:  WV^^^ditY  shall  be  received  by  as  J 
eriff  or  other  of&c^w 
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IMPARLANCE. 

45.  No  imparlance  shall  be  allowed  on  writs  of  Mcire  JaeUUf 
issued  to  enforce  recognisances,  either  on  the  civil  or  criminal  side 
of  the  court,  to  make  executors  or  administrators  parties  to  a  cause 
pending  therein,  or  for  the  revival  of  judgments,  unless  upon  special 
cause  shown  to  the  court. 

INTERROGATORIES. 

46.  When  a  cause  is  proceeding  ex  parte  to  a  jury,  interroga- 
tories may  be  served  by  depositing  a  copy  with  the  clerk,  and 
posting  a  notice  to  that  effect  in  his  office,  addressed  to  the  party 
in  default,  ten  days  before  issuing  out  a  commission.  No  exception 
to  a  written  interrogatory  on  the  ground  that  it  is  a  leading  ques- 
tion shall  prevail,  unless  it  be  filed  with  the  interrogatories,  be(Q|« 
the  issuing  the  commission. 

47.  All  objections  to  the  execution  and  return  of  interrogaterieB 
on  appeal  trials,  the  form  of  the  commission,  or  service  of  notice, 
must  be  made  by  the  party  seeking  to  avail  himself  of  them,  b«(bro 
the  cause  has  been  submitted  to  the  jury,  or  they  will  not  be  heard 
by  the  court :  provided  that  the  said  interrogatories  have  been 
twenty-four  hours  in  the  clerk's  office  ;,and  if  they  have  remained 
in  the  possession  of  the  party  intending  to  use  them,  they  shall  be 
communicated  to  the  adverse  party  before  the  eauae  is  called  for 
triaL 

lUBTICES   or  THE   ^EACE.      . 

48.  The  justices  of  the  peace  shall  return  all  examinations  mi 
recognisances  by  them  taken,  or  other  p&pers  that  may  be  nnoii 
sary  to  be  acted  upon  by  the  superior  courts  of  their  respectivv 
counties,  on  or  before  the  fii-st  day  of  the  term  of  each  court,  ex- 
cept in  the  Counties  of  Richmond  and  Chatkam,  where  they  lAaB 
make  said  return  ten  days  before  said  courts,  if  taken  that  length 
of  time  before  the  sitting  of  the  court 

LOST  PAPERS. 

49.  Upon  the  loss  of  any  original  declaration,  plea,  biU  of  iiH 
dictment,  or  other  office  paper,  a  copy  of  the  same  shall  be 
Hahed  imtidkier, 

50.  Whenever  a  party  wishes  to  introduce  the  oopj  ol 
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or  other  instrument,  between  the  parties  litigant,  in  evidence,  the 
oath  of  the  party  stating  his  belief  of  the  loss  or  destruction  of  the 
mginal,  and  that  it  is  not  in  his  possession,  power  or  custody, 
sb^  be  a  sufficient  foundation  for  the  introducdon  of  such  so* 
ooiidary  evidence. 

51.  Whenever  a  party  wishes  to  introduce  the  copy  of  a  gnmt 
in  evidence,  the  oath  of  the  party  stating  that  the  original  is  not 
in  his  power  or  possession,  and  that  he  knows  not  ^^here  it  is,  shall 
be  sufficient  foundation  for  the  introduction  of  such  copy. 

52.  When  any  person  shall  seek  to  establish  lost  papers  under 
the  6th  section  of  the  Judiciary  act  of  1799,  he   ahaU  present  a 
petition  to  the  Superior  Court,  together  with  a  copy  in  substanee 
of  the  paper  lost,  as  nearly  as  he  can  recollect ;  which  copy  tkaR 
be  sworn  to  by  the  party  or  proved  by  other  evidence :  whsre- 
upon  a  nde  nid  may  be  obtained  calling  upon  the  opposite  paitf 
to  show  cause  (if  any  he  havQ,)  why  the  copy  should  not  be  estih- 
lished  in  lieu  of  the  original  so  lost ;  which  rule  shall  be  persuosly 
served  on  the  party  if  to  be  found  within  the  State,  and  if  he  cso- 
not  be  found,  then  the  said  rule  nisi  shall  be  published  in  seme 
pabKc  gazette  ia  the  State  for  the  space  of  three  montha. 

MOTIONS. 

53.  All  grounds  of  motion  for  nonsuit,  in  arrest  of  judgmenl, 
and  for  coutinuabce,  all  objections  to  testimony,  and  all  excq>tioM 
to  declarations,  must  bo  urged  and  insisted  upon  at  once.  And 
after  a  decision  upon  ono  or  more  grounds,  no  others  afterwirdi 
urged  will  be  heard  by  the  court. 

54.  All  motions  for  amendment  of  the  declaration  shall  be  ma^ 
aa  the  first  term,  or  afler  the  case  is  continued,  at  any  subseqacat 
tarmf  and  all  motions  for  amendment  of  the  answer,  shall  likewise 
be  knade  afler  the  continuance  of  the  case ;  and  a  copy  of  the 
amendment  in  either  case  shall  be  served  on  the  opposite  party. 
Exceptions  to  the  declaration  or  answer,  shall  bo  taken  beiofe 
the  case  is  submitted  to  the  jury,  either  at  common  law  oroa 
the  appeal ;  and  in  no  case  shall  the  declaration  or  answer  be 
amended  in  matters  of  substance  after  the  case  has  gone  to  the 
jury,  at  common  law,  nor  on  the  appeal,  except  at  the  discretion 
of  the  court,  and  upon  payment  of  costs;  and  provided  that  in  sD 
cases  when  an  amendment  of  the  declaration  or  answer  is  mads 
after  the  case  has  gone  to  the  jury  on  the  appeal,  the  pai^  to 

k^amendini^  tShaXV  \>e  OoAx^ed  with  a  continuance  at  the  niowmo  of 
Mirt  ox  the  o^^qklXa  '^^v^. 
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55b  On  bU  rules  to  show  cause,  the  party  called  on  shall  hogin 
akid  end  his  cause ;  and  on  all  special  matters,  springing  out  of  a 
causa  at  issue,  the  actor  or  party  submitting  a  point  to  the  court, 
shall  in  like  manner  begin  and  close,  and  in  all  cases  arising  ex- 
deUdOt  if  the  defendant  pleads  justification,  and  takes  upon  him* 
self  the  burthen  of  proof,  he  shdl  have  the^ike  privilege. 

56.  Every  motion  for  any  rule  or  order,  shall  be  submitted  to 
the  court  in  writing  by  the  counsel  who  makes  it,  and  if  granted 
by  the  couxt,  shall  be  delivered  to  the  clerk. 

KOTICB. 

57.  No  notices  under  the  6th  section  of  the  Judiciary  act  of 
1799,  hereafter  to  be  served,  shall  be  available,  unless  the  party  for 
whose  benefit  they  shall  be  served,  or  his  agent,  shall  previously 
have  made  affidavit,  (or  his  attorney  stated  in  his  place,)  that  the 
deponent  or  attorney  has  reason  to  believe  the  books  or  papers 
required  to  be  produced,  are  or  have  been  in  existence,  that  he 
believes  they  are  within  the  possession,  power  or  control  of  the 
person  notified,  and  that  they  are  material  to  the  issue,  (which 
affidavit  shall  be  filed  in  office  before  the  notice  shall  be  available,) 
nor  unless  the  court  shall  be  of  opinion  that  the  books  or  papers 
sought  to  be  obtained  are,  material  to  the  issue.  And  it  shall  be 
deemed  a  sufficient  compliance  with  the  notice,  (whether  served 
heretofore  or  hereafter,)  if  the  party  notified  being  a  resident  of 
any  other  county  of  the  State  than  that  wherein  the  case  is  pend* 
ing,  shall  make  an  affidavit  in  writing  before  some  judicial  officer 
of  the  State,  that  the  books  or  papers  required  and  not  produced, 
are  not,  nor  have  been  in  his  possession,  power  <h:  control  since 
tint  service  of  such  notice.  And  if  the  penon  notified  be^  or  ve- 
side  without  the  State,  at  the  time  of  receiving  such  notice^  MMk 
affidavit  to  the  foregoing  efTect,  taken  before  some  judge  of  the 
Superior  or  County  Court  of  the  State  or  Kingdom  in  which  he 
may  be,  shall  be  deemed  sufficient. 

58.  In  actions  of  auumpsU  for  the  recovery  of  unliquidated  de- 
flftands^  a  bill  of  particulars  shall  be  annexed  to  the  copy  served 
<m  the  defendant;  and  in  every  case  where  the  plea  of  set-ofi' shall 
be  Gkoi,  a  copy  of  the  set-off  shall  be  filed  at  the  time  of  filing  th« 
iBsweri  and  when  the  bill  of  particulars  is  not  annexed  to  thi 
declBration«  the  plaintiff  shall  lose  a  term ;  aad  if  servko  of  nl^ 
bill  of  pMkulan  is  not  eflbcted  upon  the  defiMdont  hf  Iho^fl 
eeeding  lerti,  a  aoa-toit  shall  fao  awaidad. 
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59.  When  a  merchant  or  tradesman,  being  a  party  to  a  suit  in 
any  of  the  courts  of  tliis  State,  shall  be  notified  to  produce  his 
books  of  accounts,  or  any  of  them,  to  be  used  as  testimony  on  the 
trial,  if  the  party  so  notified  shall  transmit  to  the  court,  in  which 
the  case  is  pending,  a  transcript  from  his  books  of  all  his  accounts 
and  dealings  with  the  ^opposite  party,  together  mth  an  afiSdavit 
(taken  pursuant  to  the  fifty-seventh  common  law  rule  of  court,)  that 
the  same  is  a  fair  and  perfect  transcript  as  aforesaid,  and  that  he 
cannot  produce  the  book  or  books  required  without  suffering  a 
material  injury  in  his  trade,  this  shall  be  deemed  a  compliance 
with  the  notice ;  provided,  if  the  adverse  party  will  Bwear  that  he 
verily  believes  that  the  books  contain  entries  material  to  bim  which 
do  not  appear  in  the  transcript,  the  couxt  will  grant  him  a  com- 
mission  to  be  directed  to  certain  persons  named  by  the  parties,  and 
approved  by  the  court  to  cause  the  adverse  party  to  produce  die 
book  or  books  required,  (he  being  first  sworn  that  the  book  or 
books  produced  is,  or  are  all  that  he  haS|  that  answer  to  the  de- 
scription in  the  notice,)  and  to  examine  said  books,  and  to  tnBB- 
mit  to  the  court  a  fair  statement  of  the  accounts  between  the  par- 
ties, under  thoir  hands,  sealed  and  transmitted,  as  on  other  com- 
missions; which  statement,   when  received,  shall  be  deemed  a 
sufficient  compliance  with  the  notice. 

60.  All  notices  required  to  be  given  to  any  officer  of  the  court, 
must  be  in  writing. 

NEW   TRIALS. 

61.  A  motion  for  a  new  trial  shall  not  operate  as  a  swperweiett, 
unless  an  order  to  that  effect  be  entered  on  the  minutes;  and  in 
every  application  for  a  new  trial,  a  brief  of  the  testimony  in  the 
cause  shall  be  filed  by  the  party  applying  for  such  new  trial,  usd^ 
the  reviste  and  approval  of  the  court 

PROCHEIN  AMI. 

62.  No  prochein  ami  shall  be  permitted  to  institute  any  penonal 
action,  in  the  name  and  behalf  of  an  infant,  until  such  prockem  am 
shall  have  entered  into  sufficient  bond  to  the  Governor  of  the  State, 
for  the  use  of  the  infant  and  his  representatives,  conditioned  well 
and  faithfully  to  account  of  and  concerning  his  said  trust,  which 
bond  may  be  sued  by  order  of  the  court  in  the  name  of  the  Gov- 
'"^ot^  and  fox  \!l[ie  \^sa  ottsack  infant;  and  such  bond  shaiD  be  filed 
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in  the  office  of  the  clerk  of  the  court  in  which  the  suit  may  bo  com- 
menced. 


BECOONI8ANCE8. 

63.  All  recognisances  taken  by  the  clerk  for  the  appearance  of 
either  parties  or  witnesses,  shall  be  written  in  a  book  for  that  pur- 
pose, separate  and  distinct  from  the  minutes,  to  which  he  shall  affix 
an  alphabetical  index. 

SCIRE   FACIAS. 

64.  Writs  of  scire  Jacias,  issued  to  revive  judgments,  shall  be  re- 
turnable to  the  next  superior  court  of  the  county  where  the  de- 
fendant or  defendants  reside,  under  tho  following  regulations,  viz : 
The  party  suing  out  such  writs  shall  procure  a  full  exemplification 
of  the  record  of  the  judgment,  which  shall  be  sent  to  the  clerk  of 
the  superior  court  of  the  county  where  the  scire  facias  is  made  re- 
tamable,  and  filed  with  the  same,  whereupon  judgment  may  be  re- 
vived on  such  exemplification,  in  like  manner  as  if  the  original 
judgment  had  been  recovered  in  the  county  where  the  scire  facias 
is  made  returnable. 

65.  A  suggestion  of  the  death  of  either  party,  for  .the  purpose  of 
enabling  tiie  survivor,  or  the  representatives  of  such  deceased  party, 
to  issue  scire  faci<u  to  revive,  may  be  made  either  in  term  time  or 
in  vacation  ;  in  either  case  the  order  for  issuing  the  scire  facias 
shall  be  of  course,  and  be  granted  by  the  clerk;  and  such  sugges- 
tion, and  the  order  thereon,  shall  be  filed  among  the  proceedings  in 
tile  cause. 

StoNINO  JUDGMENTS. 

66.  In  all  and  every  case  when  a  verdict  has  been  obtained  at 
common  law,  and  an  appeal  entered  without  judgment  signed  upon 
the  said  verdict,  judgment  shall  not  afterwards  be  signed  further 
back  than  the  time  of  disposing  said  appeal, 

SUBP(ENA. 

67.  Subpcenas  duces  tecum  may  issue  against  third  persons 
out  order,  at  any  time,  upon  application  to  the  clerk. 
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SUBTETS. 

GS.  Comity  suTTeTors  are  required  to  deliver  copies  of  re-sor- 
TCTS  by  them  made,  to  each  of  the  parties  concerned  opon  their 
application,  and  at  their  own  proper  costs,  within  ten  days  after 
waA  appHcaticiD  is  made;  and  the  sorreyor  executing  a  surrey  shall 
be  bound  to  attend  court  to  prove  the  same,  and  shall  be  aDowed 
the  per  diem  pay  of  a  nitneas  attending  upon  subpoena. 

69.  Surreys  of  lands  in  any  quantity  of  two  himdrBd  acres,  or 
leas,  shall  be  laid  down  by  a  scale  of  ten  chains  to  the  inch ;  and 
over  that  quantity,  by  a  scale  of  twenty  chains  to  an  inch. 

70.  No  surrey  made  under  the  rule  of  court  shaD  be  reoeiTed  in 
evideoce,  unless  it  appears  that  at  least  ten  days'  notice  of  the  time 
of  commencing  such  surrey  was  giren  to  the  opposite  party  by  the 
oae  who  dSen  it  in  evidence. 

7L  Every  surveyor  shaD  represent  on  his  plat,  as  nearly  as  he 
can,  d«  different  enclosures  of  the  parties,  and  the  extent  or  bouda^ 
ties  within  which  each  party  may  have  exercised  acts  of  owaenl^ 

72.  Alter  a  cause  has  gone  to  the  jury,  and  any  evidenoa  been 
hceid  in  it,  neither  party  shall  be  allowed  to  make  any  oljectaaB  to 
m  rule  of  suney  made  in  the  case,  or  the  manner  in  which  it  may 
haie  been  obtained,  or  the  survey  executed. 

iX  Either  party,  in  actions  of  ejectment,  shaD  be  entitled  as 
ef  light,  to  a  rule  of  survey,  upon  ^plication  to  thf  ckik 


74.  Witnesses  shall  first  be  examined  by  the  party  introdoci^ 
them,  then  cnMS-examioed  by  the  adverse  party ;  further  exanina- 
lion  shall  not  be  had  but  by  leave  of  the  court  first  obtained,  and 
then  only  upon  the  declaratioD  of  the  attorney  or  witness,  that  a 
material  fiict  has  not  been  stated,  to  which  all  further  inquiries  shall 
be  directed :  and  in  all  cases  in  which  more  than  one  attorney  is 
leiained  on  either  side,  the  examination  and  cross-examination  ahall 
be  c\¥ihluctiLHi  by  one  of  the  counsel  only,  and  at  the  opening  of  the 
ca»^  U^  parties  shall  state  to  the  court  to  which  attorney  the  ex- 
aminaiion  and  cross-examination  of  witnemes  is  confined. 


RULES  OF  THE  SUPERIOR  COURTS.  481 

RULES   IN    EQUITY. 

L  When  a  bill  has  l)ecn  sanctioncil  aTid  filed,  and  the  usual  pro- 
cess taken  out  and  sensed  or  advertised  according  to  the  rules  of 
court,  and  no  answer  shall  be  filed  within  the  time  allowed,  if  the 
defendant  or  defendants  still  remain  in  contempt  at  the  next  term 
thereafter,  so  as  to  entitle  the  complainant  to  have  his  bill  taken 
pro  c<mfts9o,  the  order  shall  be  made  by  the  court  on  application  of 
the  complainant ;  but  such  order  shall  only  operate  as  an  interlocu- 
tory decree,  which  shall  entitle  the  complainant  to  have  his  cause 
submitted  ex  parte  to  a  jury ;  provided  always,  that  if  the  com- 
plainant or  complainants  shall  swear  or  afHrm  that  the  answer  of 
the  defendant  or  defendants  to  the  whole  or  part  of  the  charges  ^ 
contained  in  the  said  bill  is  absolutely  necessary,  and  that  without 
such  answer  he,  she,  or  they  cannot  support  the  truth  of  his,  her,  or 
their  allegations,  the  court  may  permit  such  complainant  or  com- 
plainants to  make  a  special  oatli  or  affirmation  (as  the  case  may  be) 
of  what  he,  sbe,  or  they  know  or  believe  the  said  defendant  or  de- 
fendants could  or  ought  to  answer,  and  such  oath  or  'affirmation 
may  bo  given  to  the  jury,  together  with  the  bill  and  other  proof. 

2.  When  a  defendant  or  defendants  reside  out  of  thS  county  in 
^^.i  which  a  bill  originates,  and  is  sanctioned,  which  fact  fnust  be  veri- 
^^  *  fied  by  affidavit,  the  court,  or  judge  at  chaml)er8,  shall  pass  such 

order  for  appearance  and  answer  as  the  distance' <i!f  defendant's 
residence  shall  wan*ant,  ser\'ice  or  publication  of  'vHiich  order^  ac- 
cording to  the  exigency  thereof,  shall  be  deemed  a  sufficient  ser- 
vice to  compel  an  appearance ;  and  subsequent  proceedings  shall 
be  the  same  as  if  the  defendant  or  defendants  had  i)een  serve<l  with 
process  by  the  sheiifF  of  the  county  where  the  subpcena  is  made  re- 
turnable. And  if  it  shall  appear  by  affidavit  that  a  defendant  is 
absent  from  this  State,  or  cannot  be  found  therein,  service  may  bo 
effected  by  publication  in  a  public  newspaper  upon  the  order  of 
the  court,  requiring  him  to  appear  and  answer  the  complainant's 
bill  in  such  time  as  the  court  may  direct. 

3.  Apiea  or  demurrer,  in  part  or  to  the  whole  of  a  bill,  shall  be 
filed  at  the  return  term,  and  shall  bo  argued  during  the  term,  or 
upon  motidn  and  cause  shown  at  such  other  Ume  as  the  court  may 
direct.  The  court  will,  however,  in  its  discretion,  upon  sufficient 
cause  shown,  grant  flirther  time  for  filing  such  plea  or  demurrer, 
and  such  ocder  shall  express  the  time  within  which  the  same  shall 
be  filed,  and  the  finther  tiia#'''*^*t%v  within  which  it  shall  be 
argued  or  be  Goosidere^'  Ind  notice  in  wtld&!si^  ^^ 
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the  filiog  of  such  plea  or  demurrer^  shall  be  given  to  the  adverse 
parly  or  his  counsel  at  the  time  of  filing  thereof.  The  dcsfendant 
or  defendants  in  any  bill  in  equity  may  demur,  plead,  and  answer 
at  the  ^ame  time,  at  the  first  term ;  the  dtnrnrrer^  pl^t^t  u>d  answer 
may  be  separately  disposed  of  in  their  order,  but  the  fihng  of  the 
plea  or  answer  shall  in  no  case  operate  to  overrule  the  demmrrtrn 

4.  An  answers  shall  be  filed  within  four  months  after  the  adjoom- 
ment  of  the  court  to  which  the  subpcena  is  retomable,  unless  farther 
time  be  granted.    Exceptions  to  answers  must  be  filed  before  the 
hour  for  jury  business  on  the  second  day  of  the  term  thereafter,  or 
said  Answers  wiU  be  deemed  sufficient ;  and  if  such  exoeptioDS  ahaH 
be  sustained  by  the  court,  the  defendant  shall  perfect  his  answer 
within  such  further  time  as  the  court  may  order.     But  if  siid 
amended  answer  be  defective,  the  defendant  may  be  punished  as 
for  contempt,  and  shall  pay  all  costs  that  have  accrued  up  to  the 
time  of  filing  such  defective  answer.    Nothing  in  this  rule  shaD  be 
r,  eoBStrued  to  prevent  the  respondent  from  filing  his  answer  at  any 

time  after  the  filing  a  HU  for  injunction  against  him^  and  mofing 
the  judge  at  chambers,  who  granted  the  bill  for  the  dissolutioii  of 
the  injunction,  if  the  equity  of  the  bill  shall  be  sworn  off  by  the 
answer.  But  in  such  cases  a  rule  nisi  stating  the' grounds  of  the  ap- 
p1icadon,and  fixing  the  time  and  place  of  hearing  the  motion,  shall 
be  served  upon  the  complainant  at  least  ten  days  before  the  hearing 
ef  any  such  motion ;  and  the  judge  shall  have  power  to  order  sach 
ttnAdments  as  are  usually  made  in  open  court,  and  to  hear  and 
delenine  exceptions  to  answers. 

0.  A  general  replication  to  the  answer  shall  be  filed,  and  what  is 
admitted  in  the  answer  shall  remain  admitted,  notwithstanding  siidi 
general  replication.  No  special  replication  shall  be  received,  bot 
the  complainant  may,  by  his  replication,  controvert  any  part  of  the 
facts  stated  in  the  defendant's  answer,  if  he  will  admit  the  rest  to 
!  be  true ;  and  such  replication  shall  be  confined  to  the  pardcolar 

I  matter  controverted,  and  the  defendant  shall  only  be  obliged  to 

produce  proof  of  such  controverted  matter.     In  either  case  tbe 
cause  shall  be  at  issue  afler  replication  filed  vdthout  rejoinder. 

6.  In  tnals  in  equity  the  jury  shall  be  taken  from  the  panel  of 
the  grand  inquest,  in  the  manner  prescribed  by  law  for  the  se- 
lection of  special  jurors. 

7.  When  a  biU  praying  an  injunction  is  presented  to  the  judge 
for  his  sanction,  there  shall  be  annexed  to  it  the  cleik's  certificate  of 
payment  of  costs,  and  security  being  given  as  required  by  law;  and 

applfcatiou  to  the  judge  additional  security  may  be  ordeied  if 
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circrnnstances  require  it.    All  injunctions  shall  be  granted  until 
further  order  had  thereon. 

8.  An  injunction  shall  not  issue  to  stay  proceedings  at  law  in 
any  action  in  which  a  verdict  shall  have  been  given  for  money* 
unless  a  sum  of  money  equal  to  the  amount  which  the  party  np* 
plying  for  the  injunction  acknowledges  to  be  due,  is  deposited  with 
the  oferk  of  the  court,  to  be  paid  to  the  adverse  party ;  and  a  certifi- 
cate of  such  payment  shall  accompany  the  bUL  * 

9.  When  either  party  in  a  suit  at  law  shall  be  desirious  of  obtain- 
ing the  interposition  of  the  court,  in  the  exerdse  of  its  equitable 
jurisdiction  in  the  prosecution  or  defence  of  said  suit,  the  applica- 
tion therefor  shall  be  by  bill,  which  maybe  sanctioned  by  the  judge 
upon  such  terms  as  shall  seem  just  and  reasonable.  *And  no  bill^ 
to  enjoin  an  action  at  law  shall  be  sanctioned  by  the  judge,  unless 
the  same  shall  be  presented  in  time  to  be  made  returnable  to  the 
regular  trial  term  of  the  case  next  afler  the  saliction  of  the  biD, 
unless  good  cause  to  the  contrary,  to  be  judged  of  by  the  chancellor, 
shall  be  shown  in  the  application  for  the  bill,  and  be  sworn  to  by 
the  party. 

10.  Commissions  shall  be  issued,  returned,  and  published,  and 
noti/;^  of  interreg^atories  given  in  like  manner  as  in  cases  of -oeto- 
moidaw;  and  thd  Hke  rules  shall  be  observed  on  application  fin* 

^1..     coflfinuances. 

f  11.  The  oath  or  affirmation  of  a  defelidant,  to  his  or  her  answer 

shall  be  in  the  following  form  :  "You,  A  B,  do  swear  or  solHBnjg^ 
sincerely,  and  truly  declare  and  affirm,  (as  the  case  may  1^)  dial 
what  4b  contained  in  your  answer,  as  fiir  as  concerns  your  ownLacC 
and  4®^' is  true  of  your  own  knowledge;  and  that  what  relates 
to  the  act  or  deed  or  any  other  persons,  you  believe  to  be  trua" 

12.  Bills  may  be  revived  by  petition  to  the  judge  at  chambers, 
or  at « term  time ;  and  upon  jthe  presentment  of  a  petitlbn  for  that 
purpose,  an  order  for  the  revival  of  the  bill  urn  canua^  on  the^first 
day  of  the  term  next  thereafter  shall  be  passed,  a  copy  of  petition 
and  order  shall  be  served  by  the  sheriff  on  the  defendant,  at  least 
twenty  days  before  the  meeting  of  the  said  court  No  bill  at 
subpcsna  will  be  required. 

13.  When  a  case  in  equity  shall  be  tried  by  a  jury,  who  shall 
render  a  verdict  for  a  specific  sum,  a  decree  shall  be  entered  fcr 
such  sum,  and  such  execution  may  be  issued  tlieieoiii  as  if  dia^ 
cause  had  been  decided  at  common  law.    Where  the  fiadag 
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jny  is  special,  and  requires  the  payment  of  money,  and  some  duty 
to  be  performed,  the  sum  so  found  may  be  recovered  in  the  man- 
Ber  herein  before  provided ;  and  such  duty  shall  be  enforced  by 
the  court  by  attachment  ibr  contempt  or  otherwise,  according  to 
the  course  of  proceedings  in  equity. 

14.  The  clerk  shall  keep  a  docket  for  equity  cases,  distinct  and 
separate  from  the  causes  at  common  law,  in  which  shall  be  nogis- 
tered  the  names  of  the  parties,  and  titles  of  all  bills,  and  the  time  of 
filing  the  same,  with  notices  of  the  pleadings  and  orders  in  the 
cause  up  to  the  final  decree. 

15.  In  all  cases  where  the  parties  go  to  trial  upon  the  bill  and 
answer  alone,  the  complainant's  solicitor  shall  have  the  conclusion. 

16.  After  appearance  by  the  party  defendant  to  any  bill  in 
equity,  by  any  solicitor  of  this  court,  the  service  of  any  subpoena 
to  make  better  answer,  or  any  rule  or  order  of  the  court  on  such 
defendant  or  solicitor,  shall  be  sufficient  Service  upon  complain- 
mty  or  his  solicitor,,  shall  in  like  manner  be  deemed  sufficient  ser- 
me. 

17.  Copies  of  all  deeds,  writings,  and  other  exhibits,  shall  be 
filed  with  the  bill  of  answer,  and  no  other  exhibits  shall  be  ad- 

unless  by  order  of  the  court,  for  some  special  and  good 
shown.  The  production  of  the  original,  M*  not  admitted  by 
the  answer,  may  be  required  on  the  bearing :  and  upon  appfica- 
fte  tt  the  court,  or  to  the  judge  in  vacation  and  cause  shown, 
AMtigbial  of  Any  exhibit  will  be  ordered  to  be  deposited  in  the 
lMlt*e  office  for  the  inspection  of  the  adverse  party. 

18w  Applications  for  writs  of  ne  exeat  other  than  such  as  are 
provided  for  by  the  act  of  December  6th,  1813,  shall  be  upon  bill 
filed,  and  sworn  to  or  affirmed  by  complainant  or  his  attorney  in 
fiict;  and  such  oath  or  affirmation  shall  particularly  state  the 
amount  of  the  debt  claimed,  and. that  the  sum  mentioned  is 
thei^due,  and  that  there  is  reason  to  apprehend  the  loss  of  the 
wliole,  or  a  part  of  said  sum,  if  the  defendant  should  depart  with- 
out the  jurisdiction  of  the  court  The  sheriff  shall  discharge  the 
defendant  from  custody  under  such  writ,  upon  his  giving  bond, 
with  two  good  securities,  (who  shall  be  liable  to  be  excepted  to, 
in  like  manner  as  in  case  of  bail  at  common  law,)  conditioned  for 
the  payment  to  the  complainant,  his  executors  and  administrators, 
of  such  sum  as  shall  be  decreed  with  interest  and  costs,  and  fur- 
ther«  in  all  respects  to  do,  conform,  to,  and  perfoim  the  decree  of 
the  court  in  the  premises. 
19.  When  audiloxa  Yka^e  maA^  \x^  xS[\^\\  xe^ort^  the  same  shall 
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be  returned  into  tiie  clerk's  office  without  delay,  and  sball  remain 
open  to  the  inspection  of  both  parties. 

20.  A  docket  of  decrees,  and  also  a  docket  of  executions,  or 
other  process  for  the  enforcement  of  decrees,  shall  be  kept  by  the 
clerk,  in  cases  in  equity,  in  like  manner  as  the  dockets  of  judg- 
ments and  executions  at  law ;  and  the  acknowledgment  of  satis- 
fiictaon  on  decrees  in  equity  may  be  enforced  in  the  same  manner, 
and  under  the  like  penalties  as  judgments  at  law. 

21.  The  rule  at  common  law  which  requires  a  prochem  ami  of 
an  in&nt  to  giro  bond  to  account  &c.,  shall  also  be  observed  in 
equity. 
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ABATEMENT. 


1.   When  both  parties,  plaintiff  and  defendant,  die  pending 

a  suit  upon  a  note,  the  action  does  not  abate.     Their 

respective  representatives  may  be  made  parties  by  scire 

Jaciat  at  the  same  time,  and  the  action  proceed.    See 

title  "  ParUet,''  Exrt.  o/Hmdervm  vs,  Alexander,  Admr. 


ACTIONS. 
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1.   Joint  and  several  contractors,  when  sued  together  in  the 
same  action,  are  considered,  under  the  Act  of  1820  regu- . 
lating  the  mode  of  prosecuting  actions  against  contrac- 
tors and  co-partners,  as  joint  contractors.  See  title  **  Joint 
Contractors  and  Co^rtners,''  Tedlie  vs.  DiU     -  -       130 

ACTS  DECLARED  CONSTITUTIONAL. 

1.  The  Act  of  21st  December,  1843,  authorizing  grants  to 
issue  to  certain  penons  on  the  conditions  therein  stated 
to  any  ungranted  lot  of  land  in  the  several  counties 
mentioned  therein,  is  constitutionaL  Brin^dd  vs.  Carter      146 

2.  The  15th  Section  of  the  14th  Division  of  the  Penal  Code 
allowing  the  State  ten  peremptory  challenges,  is  consti- 
tutional and  valid.    Hudgins  vs.  The  StaU       -  «'      180 

ADMINISTRATOBa 

1.   The  administrator  of  an  appdhat,  vliere  the 
on  appeal*  good  at  first  becomes  imijhifBBt 
appeal*  is  not  bound  to  give  additionri 
mer.  WkUmg  4*  Cb.  vs.  Admn.  Ware 
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ADMISSIONS. 


1.  Where  one  through  a  misuke  of  the  law,  acknowledges 
himflelf  under  an  obligation  which  the  law  will  not  im- 
poae  upon  him,  he  shall  not  be  bound  thereby.  Setotmom 

Ts.  Soiomom,  Executor,  4ir.  -  -  -  -         30 

2.  When  admissions  of  one  partner  not  a  party  to  the  suit 
admissible  to  charge  the  other  members,  see  title  **  Evi- 
JoKeJ'    McCutchm  vs.  BamksUm  -  -  -245 

AFFIDAVIT  OF  ILLEGALITY. 

1.  Wlien  a  defendant  in  execution  files  an  affidavit  of  ille- 
gality thereto,  he  is  bound  at  his  peril,  to  state  all  the 
grounds  of  illegality  which  exist  at  that  tfane,  and  pre- 
sent the  same  to  the  court,  in  the  manner  required  by 

the  statute  and  rule  of  court    Hurt  vs.  Mamm  -  -       369 

2.  No  second  affidavit  of  iDegality  will  be  allowed  for 
causes  which  existed  at  the  time  of  filing  the  first.    /&.      369 

AGENTS. 

1.  Public  agents,  contracting  in  behalf  of  the  public,  are  not 
individually  liable  ibr  the  payment  of  subh  contracts  ;  as 
where  a  note  was  given  by  four  individuals  who  were 
acting  as  Justices  of  the  Inferior  Court  for  the  County 
of  Heard,  for  the  erection  of  a  court-house  for  the  bene- 
fit of  the  county,  under  the  authority  (^apubKc  statute. 
GkaU  and  others  vs.  Adams        ....       216 

2.  An  agent  who  admits  money  in  his  hands  belonging  to 
his  principal,  is  liable  for  interest  thereon  from  the  tims 
he  received  it.    Anderson  and  others  vs.  The  State         -       373 

AGREEMENTS,  CONTRACTS,  &c 

1.  Public  agents,  coo|rai(tfng  in  behalf  of  the  public,  are 

not  individually  ImUq-     Ghent  and  others  vs.  Adams      -       216 

2.  Where  Justices  of  the  Inferior  Court  sign  a  note  witl^ 
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the  addition  of  the  initials  J.  I.  C.  to  their  names,  parol 
evidence  is  admissible  for  the  purpose  of  showing, 
(when  there  is  any  doubt,)  whether  the  contract  was  in 
fact  made  in  their  individual  or  official  character  as 
agents  of  the  public.    lb.  ....      217 

AMENDMENTS. 

1.  In  declaring  on  a  contract,  in  which  A  agrees  to  gather 
and  distil  the  peaches  in  B's  orchard,  and  deliver  to  him 
one  third  of  the  brandy,  provided  thai  A  runs  two  stills, 
or  runs  one  still  and  can  doit:  d^  failure  to  aver  that  the 
defendant  nm  ^uio  stiUs,  or  one  still  and  could  distil  plain- 
tips  peaches,  is  bad  upon  special  demurrer,  but  amend- 
able.   Murphy  vs.  Lawrence  -    -  -  -  -      258 

2.  A  breach  by  assignment,  generally,  that  the  defendant^ 
has  not  performed  his  promise  or  agreement,  is  bad 
upon  special  demurrer,  but  amendable.     lb.     -  *      261 

3.  An  application  to  amend  a  judgment,  is  aii  appeal  to  the 
discretionary  power  of  the  courts.    Saffcld  vs.  iCeenan      344 

4.  The  discretion  of  the  circuit  icourts  will  not  be  -controlled 
in  refusing  motions  to  amend  judgments  afler  fourteen 
years  acquiescence,  especially  where  the  fHx>posecl  altera- 
tion would  fix  the  defendant  with  a  heavy  liability ;  and 
where  too,  the  error  complained  of  is  not  one  which 
falsifies  the  record,  but  where  the  objection  is  that  the 
judgment  rendered  is  not  so  benefidalto  the  plaintiff  as  it 
might  have  been  made.    lb.      -  -  ^  -  -      346 

5.  When  a  writ  of  error  may  be  amended.  See  title  **  Writ 

of  Aripr."    Long  and  others  vs.  Strickland  -  ^    848 

6.  When  a  writ  of  error  may  be  amended  by  adding  a  ne- 
cessary party.  See  title  "  Writ  of  Eftmr**  Cory,  Am- 
signee,  ifc.  ads.  Rice,  Receiver,  4^  - '  "  -  -  -      411 

APPEAI.S. 

1.  Under  the  judiciary  Act  of  1799  allowing  appeals  to  be 

62 
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entered  upon  the  payment  of  costs  and  giving  security 
for  the  eventual  condemnation  money,  the  party  appeal- 
ing need  not  himself  sign  the  bond.     PeUee  vs.  Fleweilem       237 

2.  Where  an  appeal  has  been  entered  by  the  intestate  in 
his  life-time,  and  the  security,  good  nX  the  time,  becomes 
insolvent  pending  the  appeal,  the  administrator  of  the 
deceased  is  not  bound  to  give  additional  security.  IaU- 
imer.  Whiting  Sf  Co.  vs.  Admrs.  Ware  -  -  -      272 

3.  Where  an  appeal  is  entered,  a  writ  of  error  vinll  not  lie 
for  any  errors  committed  by  the  Court  below  upon  the 
trial  before  the  petit  jury.  Carter  and  wife  vs.  Budumam      338 

APPEARANCE. 

1.  What  sufficient  to  relieve  bail  in  criminal  caseB.  See  title 
**  Bad  and  their  Principals^  Demuurd  Ef  Alexander  va. 
TheState  ....  .  -      138 

ATTORNEYS  AT  LAW. 

1.  The  attorneys  at  law  against  whom  no  fraud  is  charged 
nor  relief  sought,  ought  not  to  be  made  parties  with  their 
clients,  in  a  bill  to  set  aside  a  judgment  at  law.  Kentm 
S^  RocktcelLyB.  Miller    ...  .  -      328 

BAIL  AND  THEIR  PRINCIPALS. 

jif 

i  j  1.    The  conditiop  of  a  recognisance,  or  bond  to  appear  and 

i  I  answer  to  a  criminal  charge  at  a  given  term  of  the  court, 

is  not  firlfillcd  by  the  principal's  being  present  at  that  term; 
the  condition  of  such  a  Bond  li  not  fiilfiUed  by  appearing 
and  answering  to  the  chaige  by  pleaching  to  it ;  but  the 
accused  must  be  and  appear  at  the  first  term,  and  con- 
tinue to  appear  until  he  is  permitted  to  go  by  leave  of 
the  court  had,  or  until  he  is  acquittedor  otherwise  legally 

j  !  discharged ;  or  if  convicted,  until  sentence  is  passed  ; 

in  order  to  the  fulfilment  of  the  obligation  of  the  bond, 
and  the  release  of  the  securities.  Dennard  Sf  Alexander 
vs.  The  State     ......       133 
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BAIL-BOND  OR  RECOGNISANCE. 

1.  A  recognisance,  or  obligation  to  appear  and  answer  to  a 
criminal  charge,  attested  only  by  one  not  being  a  mag- 
istrate, is  not  a  recognisance  technically,  but  is  good  as 
abend.    Dennard  if  Alexander  yb.  The  State      -  -       139 

BAIL. 

L  When  bail  surrenders  his  principal  during  the  session  of 
the  court,  it  is  his  duty  to  have  an  exaneretur  entered  on 
the  minutes  of  the  court,  which  will  be  the  only  legal 
evidence  of  his  discharge.     Griffin  yb.  Moore    -  -       334 

2.  According  to  the  provisions  of  the  Judiciary  Act  of  1799, 
the  liability  of  bail  in  this  State,  is  not  absolutely^ei2 

^  until  the  plaintiff  in  the  action  obtains  final  judgment  for 

f'  his  demand,  and  a  capias  ad  satisfaciendum  issues  there- 

on and  the  principal  cannot  be  found ;  «ctftf/acta«-issues 
against  the  bail,  which  must  be  served  twenty  days  be- 
fore the  court,  and  judgrment  thereon.  Held^  that  the 
baO  has  the  right  to  surrender  his  principal  in  dii^harge 
of  his  liability,  at  any  time  before  final  judgment  on  the 
scire  facias;  and  that  the  death  of  the  party  between  the 
return  of  nan  est  invemtus,  and  final  judgment  on^e  scire 
fadsUf  might  be  shown  in  discharge  of  the  ball. .-  lb,     -      334 

BAILMENTS. 


1.   See  title  •*  Oimm."    FiA  jb.  Chapmam  S^  Ress  349 

« 

BILLS,  NOTBS^  tie. 

1.  The  bona  fide  hflUer  of  a  negotiable  note  payable  to 
bearer,  for  a  vahiable  eonsiderslion,  without  any  notice  ^ 
of  the  facts  which  impugn  its  validity  as  between  the 
previous  parties,  if  it  is  transferred  before  it  becomes 

due,  takes  it  unaffected  by  these  facts. '  Bond  vs.  The 
Central  Bank    ---..-       102 

2.  The  holder  of  a  negotiable  instrument,  is  presumed  to  be  ^M 
a  bona  fide  holder  for  a  valuable  consideration,  without  '^^^ 
notice.     lb.       '            '            '            ' 
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3.  The  extinguishment  of  a  pre-exiating  debt,  constitates  a 

valuable  consideration  for  the  transfer  of  a  negotiable 

note.    And  the  holder  thus  receiving  it,  before  due,  and 

without  notice,  is  unaffected  by  the  equities  between 

I '  i  the  antecedent  parties.     lb.       -  -  -  -       103 


4.  In  suit  upon  bill,  note,  or  other  instrument,  appearing 
upon  its  face  to  have  been  altered,  the  plaintiff  is  not 
required  to  produce  evidence  to  explain  it,  inhere  it  is 
declared  upon,  as  altered^  unless  the  same  is  denied  by 
the  defendant  on  oath  under  the  Judidary  Act  of  1799. 
Seetirle^'Evidtmce:*    Tedlieys.Dai    -  -  -      131 

5.  What  demands  the  defendant  may  set  off  ag^nst  the 
payee  in  a  suit  bjr  the  indorsee  See  title  ''  Sei-qfJ* 
Tmtley  YB.  BeaU  ...  .  .135 

€.    When  a  note  signed  by  the  makers  with  the  initials  J.  L 
C.  to  their  names,  it  is  competent  to  ahow  by  parol  evi- 
dence that  they  acted  in  their  official  character  as  agents 
:/  of  the  public.     Ghent  and  others  rs.  Adams         -  .      217 

« 

BILL  OF  EXCEPTIONS. 

1.    Bill  of  exceptions  not  having  been  signed  by  the  pre- 
siding judge  within  fom*  days  after  the  trial  below,  case 
"j  j  will  be  dismissed  upon  motion.    See  title  "  Writ  of  Er- 

ror,''    Smith,  Admr.  vs.  Skm  if  McLendon        -  -      263 


^4r 


2.    Testimony  on  the  trial  below 'Dot  embodied  in  the  bill 
•N  of  exceptions,  case  will  be,  ditaJBiaied.     lb.         -  .      263 

.    r.        . 

i  V-  * 

:i{  3.    Where  the  bill  of  exceptiogMJl^.  thi^  docision  of  the 

i  I  Court  below,  on  a  demurmrto  ft  bill  of  iCiH^bw,  wa»  duly 

certified  by  the  presiding  juUge  thereof,  w&ich  contained 
a  clear  statement  of  the  points  njade  and  decided  by  him 
on  the  demurrer,  as  well  aathe  grounds  of  the  decision ; 
it  was  held,  the  formal  order  overruling  the  demurrer,  and 
the  special  reasons  oi  the  Court  below  for  its  judgment, 
were  not  indispensably  necessary  to  the  hearing  of  the 
cause  in  the  Supreme  Court  Cary,  Assignee,  ifc.  ads. 
Rice,  Reoevoer,  ((c.         -  -  -  .  .       407 


I 
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BOND. 

1.  The  act  of  the  Legislature  of  1841  repealed  the  charter 
of  the  Bank  of  Darien,  and  transferred  it9^  assets 
to  the  Central  Bank.  John  R.  Anderson,  Esq.  was 
appointed  by  the  Central  Bank  an  agent  to  collect  these 
assets,  and  gave  bond.  Hdd,  that  thii  bond  toeu  correctly 
made  payaHeto  the  Governor  of  the  State  of  Georgia. 
Anderson  andothers  vs.  The  State  -  -  -       371 

BREACH. 

1.  When  breach  in  plaintiff's  declaration  is  bad  upon 
special  demurrer,  but  amendable.  See  title  "  Anundr 
menir    Murphy  vs.  Lawrence    -  -  -  -      261 

CARRIERS. 

1.  One  who  contracts  to  transport  goods  from  one  point  to 
another,  and  deliver  them  in  good  order  and  conditicn, 
unavoidable  accidents  only  exdepted^  is  not  a  common  car- 
rier, but  is  responsible  on  his  contract  as  one.  Fish  vs. 
Chapman  if  Ross  .  .  .  .  ^      352 

2.  To  make  a  person,  a  common  carrier^  he  must  exercise  it 
as  a  common  employment;  he  must  undertake  to  carry 
goods  for  persons  generally,  and  he  must  hold  himself 
out  as  ready  to  engage  in  the  traUBportation  of  goods 
for  hire^as  a  busitiess,  and  not  as  a  casual  occupation /tto 

hoc  vice.,  lb.     ......      352 

3«  l7fiati9»Ja^Ze  is  synonym^  widi^ilctt^ 

or  unavoidabie  rtiteyt^t.  sK^  '^™^  ^^^  ^  ^^^cts  6f 
Godf  which  moMp  ix^  mSBmeaat  produced  by  physical 
causes,  which  are  inevitable;  aach  as  lightnings,  storms, 
perils  of  the  seas,  earthquakes,  sudden  death,  illness. 
J*.         -  -  •  -  -  .  .      356 

4.  A  common  carrier  is  in  the  nature  of  an  insuier  of  the 

goods  intrusted  to  his  care,  and  is  rasponaible  for  every  J 

injurysastainedby  them  occasioned  by  any  meant  wIm^     ..Jm 
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ever,  except  only  the  act  of  God  and  the  Kmg*8  ememieg. 

lb. 357 

I  5.  Nor  can  he  vary  his  responsibility  by  notice  or  special 

acceptance,  such  being  void  as  contravening  the  policy 
of  the  law ;  but  he  may  require  the  nature  and  value  of 
the  ^oods  to  be  made  known  to  him,  and  may  avail  him- 

I  self  of  any  fraudulent  acts  or  sayings  of  his  employers. 

lb. 358 

1 

'  CASE  FOR  DECEIT. 


I 


i 
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1.   When  this  action  will  lie.   See  title  **  Deceit.**    Admmu- 

trator  of  Green  vs.  Bryant  -  -  -  -66 

CBSTUI  QUE  TRUST. 


1.  William  Pelot  conveyed  by  deed  certain  slaves  to  Levi 
S.  D'Lyon,  in  trust  for  the  sole  and  separate  use  of  his 
wife,  Etvina  R.  Pelot,  during  her  life,  and  after  her  death 
to  her  children.  The  deed  authorized  the  cestui  que  trust, 
Mrs.  Pelot,  by  and  with  the  advice  and  consent  of  her 
trustee,  to  sell  and  dispose  of  the  estate  whenever  she 
shall  deem  it  proper  to  do  so,  and  to  re-invest  the  pro- 
ceeds, Sec.  Afrs.  Pelq^  purchased  from  Augustus  Myd- 
dleton  a  tract  of  land,  the  growing  crop  thereon,  and  also 
the  stock  of  cattle,  and  hire'd  the  services  of  three  ne- 
lyi  groes  belonging  to  Myddleton,  till  the  close  of  the  year, 

|!  to  assist  in  the  crop,  for  the  sum  of  1(1,476.     Two  notes 

were  given  by  her  for  the  amount,  to  be  secured  by  a 
mortgage  on  the  four  slaves  embraced  in  the  trust  deed, 
and  by  a  mortgage  on  the  land.  Hdi,  that  it  was  com- 
petent for  Mrs.  Pelot  'to  make  this  contract  Waynes 
trustee  and  others  vs.  MyddlMn  md  othm  -      402 

CERTIORARI. 

'    1.    The  Inferior  Court  may  review  and  annul  an  order  ab- 
solute against  the  sheriff,  at  a  subsequent  term  upon  mo- 
tion, when  it  is  made  to  appear  that  he  was  not  in  con- 
tempt ;  and  its  action  ib  8u1>ject  to  revision  by  the  Su- 
U         _  perior  Court  by  writ  of  certiorari.     Chipman  vs.  JB^irroii      225 
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COMMISSIONS. 

1.   Sheriff's  commissions  on  sales  under  execution.  See  title 

'' Fees  rf  Sheriff r    Aycock  v%.  BuffmgUm,  Gitardian       -      268 

COMMON  CARRIERS. 

1.  For  the  obligations,  liabilities,  and  rights  of  common  car- 
riers, see  title  "  Carriers"    Fish ys.  Chapman  SfRoss    -       349 

CONTINUANCE. 

1.  The  rejection  of  the  admissions  of  one  member  of  a  firm 
going  to  charge  the  others,  on  the  ground  that  the  part- 
nership was  not  established,  is  not  such  a  surprise  as  will 
entitle  a  party  to  a  continuaoce  after  the  cause  has  been 
submitted  to  the  jury  on  the  appeal    McCutehm  tb. 

BamksUm  -  -  -  -      245 

2.  The  court  will  not  continue  a  case  until  the  next  tmn 
.  for  the  purpose  of  permitting  a  party  to  amen^his  writ 

of  error.  The  constitution,  and  the  act  organizing  this 
Oourt,  requires  all  cases  to  be  disposed  of  at  the  first 
tenOy  except  for  Pnmdential  cause.  Cartft  assignee,  ifc. 
wtt,Ricet  ReceiverySfc.  '  -  -411 

CONTIIACTS. 

1.  What  contract  a  CesttsTque  trust  may  make.  8ce  title 
"  Cestui  que  trust.**  Wayne,  trustee  and  others  m.  Mydr 
dlettm    .-----•       '4ti:i 

2.  It  is  a  general  rule  that  fiaiid'iritiates  aU  contracU*    (^ff- 

fee  and  others  ts.  Newmm^  Sxecutar.      -  iMi 

COSTS. 

1.  Orders  for  the  payment  of  costs  umler  the  4tlf  meliitit  iff 
the  14th  diyision  of  the  Penal  Code,  are  miiitbNl  U9  \m 
paid  according  to  their  priority  of  ^uUm*  tUi0'hHt  ¥»* 
Jones     -  «  «  -  •  •  J 


f 
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DECEIT. 

1.  If  A  agrees  to  bay  &  plantadon  for  B,  and  B  agrees  to 
pay  A  what  be  gives  for  it,  and  A  represents  to  B,  that 
be  gave  tbree  thousand  dollars  for  it,  when  in  fact  he 
paid  a  less  sum,  and  B  pays  him  three  thousand  dollars; 
an  action  on  the  case  will  lie  in  favour  of  B  against  A, 
for  the  deceitful  and  false  represeutatioo.  Admr,  rf 
Green  vs,  Bryant  -  -  -  -  .67 

DEEDS,  &c. 

1.  When  equity  has  jurisdiction  to  direct  the  cancellation  of 
deeds  and  other  instruments  which  have  become  Jimctus 
officio.  See  title  '<  Equity,"  BuOer  and  othere  vs.  Durham      420 

DEFENCE. 

1.  Whenever  suit  is  ipstituted  against  a  party,  it  is  his  duty 
promptly  to  make  his  defence,  if  he  has  any,  at  the  proper 
time  ami  in  the  proper  manner ;  the  laws  do  not  fiivour 
the  negligent  and '  sleepy.  Stroup  vs.  SuUivan  and 
arwiher  -  -  •  -  -  -  •281 


DEMURRER  AT  LAW. 

1.  When  declaration  is  bad  upon  special  demurrer,  but 
amendable.  See  title  "  Amendment!^  Murpky  vs.  Law- 
rcnce      -  -  -  •^•" 
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DILIGENCE. 

1.    See  title  "  Defence:'     Stroup  vs.  SuUivan  and  another    -      281 

DIMINUTION  OF  tHE  RECORD. 

I,  The  omission  to  embody  in  the  record  sent  up,  the  for- 
mal order  of  the  Court  below  overruling  the  demurrer, 

-  ^d  the  special  reasons  for  its  judgment,  wiD  not  support 
a  suggestion  of  a  diminution  of  the  record  under  die 
18th  rule  of  the  Supreme  Court  See  Carey ^  Astigmee 
^•^^Rice^  Receiver,  Sfc.  -  -  -  •      406 
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DIVORCE. 

1.  The  ODiy  causes  (or  iaUd  dicent  ia  €veorgia  ne  t&oee 
recognised  hy  the  conmioD  law,  to  wit,  pre^onlracC, 
consangiiiiiityy  affinity  and  eoqporeal  infirmity.    Htmd 

ys.  Head 191 

2.  And  the  only  caoses  recognised  in  Greorgia,  ibr  a  partial 
divorce,  are  those  of  the  common  law,  to  wit,  adtdtefj    ' 
and  cruel  treatment.    lb.  '  -  •  •      205 

DORMANT  JUDGMENTS  AND  EXECUTIONS. 

1.  Under  the  Acts  o^  1822  and  1823,  to  prerent  the  fimndv- 
lent  enforcement  of  dormant  judgments  and  executujtmf 
a  return  must  lie  made  by  the  proper  officer  on  musk 
execution  every  seven  yean,  or  it  will  he  presumed  U$ 
have  been  satisfied  and  fra^ulently  kept  open.  BooA 
vs.  WUUams 2^3 

:^UITY. 

1.  When  a  court  of  chancery  will  appoint  a  guardiao  ad 
likm  to  an  infant  plaintiflT.  See  title  **GuariUan  ad 
IttttUT'  Ltanard  vs.  tkarboraugh  and  wife  and  ctkerM    -        76 

2.  A  pa|ty  h|iying;elocted  to  proceed  at  law,  equity  wiU 
not  interpose '  msnHJigJtmM  pushed  his  remedy  Up  every 
available  extent :  neittt  will  a  court  of  chancery  amiic 
ipate,  that  the  legal  redress  may  wii  prove  eflectiiah 
McGough  if  Creifis  vs.  T/ie  Luufonce  J'ank  and  M> 
Domgald  ---•••       1/^3 

3.  The  garnishment  acts  of  this  Stale,  may  not,  either  in 
express  terms  or  by  fair  implication,  have  ousted  chaA' 
eery  of  its  previous  jurisdiction  tnar  the  sam^  sul/je«;t 
matter ;  still  if  a  bill  were  filed,  it  wouk J  lie  deroiirrahl« 
upon  the  ground  that  there  was  an  ample  remidy  ai 
law^  unless  there  was  something  peculiar  in  tbn  ekwtiiiM 
stances  of  the  case.     lb.  -  -  •  • 

4.  A  charge  in  a  creditor's  Inll,  that  he/ears,  that  bi#  i$ 

63 
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if  he  gets  possession  of  fiuids»  v4iich  he  is  proceeding  to 

collect  under  execution,  will  apply  them  to  the  payment 

.  of  odier  hens  baring  no  priority  over  his  owii»  wiO  not 

!  justify  the  interposition  of  a  court  of  chancery.     Ha 

must  state  the  grmmd  c^Yas/mn.or  allege  some  MMMiAfe 
Jact,  such  as  a  fraudulent   combination    between  his 
debtor  and  other  creditors,  to  entitle  him  to  relie£     J&.      1^ 


I 


I 


5.  In  this  State,  a  verdict  for  ^e  defendant  in  an  eqmtj 
cause  on  the  first  trial  thereof,  does  not  operate  as  a 
dissolution  of  the  injunction  granted  therein,  as  a  matter 
oft&iKht^  when  an  appeal  is  entered  'from  such  Terdiet 
in  accordance  with  die  provisions  of  the  Act  of  1843. 
iVoffef  mA  Men  vs.  Smith  •  -iff! 

6.  A  court  of  equity  wiH  not  grant  rehef  against  a  judg- 
ment at  law,  on  the  ground- of  its  being  linconteieiitioiiB, 
unless  the  defendant  in  the  judgment  was  entirety  ig- 
norant of  his  defence  pending  the  suit,  or  unless  with* 
out  any  default  or  neglect  on  his  part,  he  was  prevented 
by  fraud,  or  accident,  ot  the  act  of  the  opposite  party, 
from  availing  himself  of  his  defence,  or  by  some  unavoid- 
able necessity.     Straup  vs.  Stdlivan  and  Black  -  •     279 


7.   In  cases  of  fraud  (with  the  exception  of  fr<aud'in 

ing  a  will,)  courts  of  equity  and  courts  of  law  h«ve 
coneiirrent  jurisdiction,  and  die  court  which  fiist  ae- 
quites  jurisdiction  is  entitled  to  iMk^  ^  Trippe  tf 
Slade  tmdatkert  vs.  Lowers  admr.  and  lotkers      -  -     305 


!  ^  8.   Where  a  bill  was  filedf  "by  judgment  creditors  to  set 

aside  a  conveyance  as  fraudulent,  it  was  held^  a  court  of 

-  equity  had  jurisdiction,  notwithstanding  the  creditors 

might  have  sued  the  donee  as  executor  de  son  tort^  mAbt 
the  death  of  the  donor.     lb,      ^  •  -  •      306 

9.    To  a  bill  for  relief  and  injunction  against  plaintiffii  in 

*  exebutiofl,  issuing  upoir  a  common  law  judgment,  dim: 

attorney  against  whom  no  fraud  is  charg^  nor  relief 

sought,  ought  not  to  be  made  parties.     Kenan  4*  Rock- 

totU  vs«  Miiler   -  -  -  -  -  •      3S8 
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10.  If  a  ccMnplttiiiant  in  equity  haabeen  before  acompetent 
tribunal  at  law  whicb  has  given  judgment  against  }iim» 
that  judgment,  unless  reveraed,  is  conclusive  upon  him 
in  the  other  forum,  even  as  to  ma,tters  of  defence  which 
he  might  have  presented,  but  neglected  to  introduce  at 
the  proper  time;  and  that  too,  notwithstanding  the  de» 
cision  disallowing  his  plea  was  erroneous.    lb.  •      329 


11.  Multi&riousness  defined.  See  title  **  MuU^ariommm:* 
BuUer  amd  others  vs.  Durham    -  -  -  •      419 

12.  Where  ^ere  is  a  special  prayer  and  a  general  prayer, 
the  complainant  under  the  general  prayer  may  have 
such  other  relief  only,  as  is  consislent  with  the  case 
made  in  the  bill  and  with  the  special  prayer.    lb.         -      420 

13.  Equity  has  jurisdiction  to  direct  die  cinceHafioo  of 
deedi  and  other  instruments,  wfaidi  are/iw  efmt  afUi^  by 
payment  or  other  cause,  but  wiD  ezeieise  it  only  in  ita 
sound  discretioD,  in  cases  vfhere  die  defence  at  \aem  m 
not  adequate,  by  reason  of  lorn  of  tniiwmmjf  hfm  ot 
time,  or  sometfaiBg  peculiar  to  the  case.    i&  ^      420 


14.  Aeoort  o^equity  win  retain  a  bin,  at  die  initaaee  of  dM 
ves^ha  of  lands,  to  reseiDd  die  contract,  noiwiihstia^ 
inghft  had  not  been  evicted  from  the  fommmmet  dM 

nor  had  offered  to  do  fou    CSp^iae  amd  oikm$  va,  Ntmmmt 
Exeaiior  -        '   -  -  *  *  «      4(0 

EVICTHlII. 

1.  When  a  court  of  equity  win  retain  a  biD  to  rwgiad  a 
contract  at  the  instance  of  the  vendee  ff  la»db  wkhmH 
his  eviction  first  Bnm  tbe  premisfai  Hm  tide  ^Vrmd.*^ 
Ckgee  and  aikert  vs.  Newmnm^  Exeemtor 

EVIDENCK 

■ 

1.  The  declararion  and  other  original  ptptw  of  il0  In 
c]eriL*s  office,  may  be  used  in  evidenee  In  ikm 
court  to  which  tliey  belong.    Pmhn,hmd      • 
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2.  WbM  paity  not  bound  by  his  Bcknowledgment  or  ad- 
mifltion.    8te  title  ^Admiuimu.'*    Solanum  vs.  Soitntum, 

3.  The  Act  of  1802,  prohibiting  the  Judges  of  die  Sa- 
i  perior  Courts  fix>m  withholding  any  grant,  deed  or  odier 

document  frein  the  jury,  unless  barred  by  tbe  act  of 
limitations,  does  not  repeal  the  law  of  evidence  as  to  the 
execution  of  such  papers,  nor  prevent  the  judges  from 
pronouncing  upon  their  legal  character.  The  only  effect ' 
which  It  has  is  to  prevent  them  from  withholding  from 
the  jury,  papers  whose  legal  character  is  admitted  or  ad- 
judged by  the  court,  and  are  legally  proven.  Hetier, 
BxeaMr  vs.  Yamtg       ...  .  -       42 

4.  A  testamentary  paper  cannot  be  read  to  the  jury  in  any 
case  aflRseting  the  title  to  personalty  In  a  court  <^  com- 
mon law,  until  it  has  passed  to  probate  before  tlie  Qid^ 
nary.    Herter^  Sxecutorva.  Young         -  -       44 

5.  The  news-paper  itself  is  the  best,  evidence  of  afoy  arti- 
cle, which  has  been  published  in  its  columns^  Bamd  vs. 
The  Central  Bank         -  -  -  -  .107 

6.  In  an  action  of  trover  by  an  executor  or  admiBistrator, 
who-decHuiss  on  his  owts  constructive  possessibn,  and  ^ 
leges  the  conversion  afler  the  death  of  the  testator  <»r  in- 
testafte,  it  is  necessary  for  him  to  introduce  in  evidence 
his  letters  testamentary  or  of  administration,  on  the  trial, 
as  a  part  of  his  title  to  eM^e  him  to  recover.  Robinmm 
VB.  McDonald    -  -      ^      -  -  -  -      119 

7.  What  shall  be  sufficient  evidence  of  conveasion,  in  tbe 
abseaoe  of  proof  oC  demand  and  refusal,  to  render  the 
defendant  in  trover  liable.    See  title  **  Trover.**     lb.    •      119 

8.  The  plaintiff  is  not  required  to  produce  evidence  to  ex- 
plain any  alteration  in  the  instrument  sued  on,  where  it 
is  declared  upon,  as  altered^  unless  the  same  is  'denied  by 
the  defendant  on  oath,  in  his  answer.     Tedlie  vs.  Dili      131 

Wlieu  0:ie  c^eeXicRi  S&^  ^VyejdbAt  a  homicide  is 
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or  JQSti&ble,  the  optMMi  of  a  witaoB,  as  to  tlie 

of  the  deceased  in  appioachiiig  the  prisoner,  is  not  evi* 

denee :  iiftHer  is  to  anj  ia^mmatitm  which  the  witiieM 

may  hare  commonicated,  whether  tme  or  fidw.    Badg* 

ins  ys.  The  Siaie  -  -  -  -      181 


10.  Parol  eridence  admissihle  to  show  whether  J«sticea  of 
the  Inferior  Coort,  signing  a  note  with  the  adfeion  of 
the  initials  J.  L  C.  to  their  names,  made  the  maUnci; 
upon  which  the  note  was  giren  in  dieir  individval  or  oS- 
cial  character  as  agents  of  the  pabhc.     Gkemi  amd^Atn 

ys.  Adami  -.--..      217 

11.  The  admissions  of  one  member  of  a  firm,  who  is  not  a 
party  to  thesoitywhen  theeoort  u  miU/Ud  tkai  tke  jmiH' 
nenkip  hat  hem  edMuked^  may  be  giren  in  evidenee  to 
charge  the  other  members,  bot  not  odierwise*  Jie* 
CwUkm  Yt:  IkmksUm 2i0 

19.  Trusts  in  personal  property  may  be  created  and  /roMSy 
by  parol  declarations.  Kirkpairiek,  gmardiam  vs.  JMM- 
#e»         ------  -      2» 

13.  The  record  is  the  only  legal  erideoce  of  the  diiieherfie 
of  bail  upon  the  surrender  of  his  principal  dstiog  the 
session  of  the  coart    Grjffim  fiK  Jfeorf  •  «•      ZZi 

14.  Parol  evidence  is  inadmissible  to  prora  the  caase  of 
taking  a  recognisance.    The  offence  most  be  speciAed 

in  the  recognisance  itsel£    M<|^it  vs>  TiU/torf^       -      2K4 

15.  The  court  wiU  not  permit  evidence  aUmfJk  ihm  f0nmrA 
certified  to  this  court,  to  be  received  ftn  the  yurpftm '/ 
showitigm  *PP^  ^Mffid  was  given,  s«d  who  fJie  seem' 
rity  was,  but  if  the  record  is  not  complete,  the  paitjr  sMf' 
gesting  a  diminution  thimeaf,  has  bis  remedy  cmder  0m 
xvmth  rule  of  this  court.  Coffee  amd  oihere  vs«  ttemtm^ 
Exeimior  -..••*      44W 

EXECUTION.  A 

L  If  w  eiecntion  !•  ptad  by  dM  >Mlk«  oT  fto  pWMk 
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other  iColle^Aing  officer,  to  the  pkintifT  withoat  etipttla^ 
ting  at  the  time  that  it  is  to  be  kept  open  for  his  benefit, 
it  h/mdui  f^iciOf  and  cannot  afterwords  be  levied  for 
the  reimbaraement  of  said  officer.  Amett  ys  Clamd  umd 
othtn     -  .  .  -  .  -  '55 

2.  Exeeations  must*  have  a  return  made  upon  them  by  the 
proper  officer  every  seven  years,  or  they  will  be  presumed 
tolm?e  been  satisfied  and  fraudulently  kept  open.  See 
^iiib**Darma$UJudgmmtiandExecuU(ms:*  BoothYs.WUr 
liamt 252 

EXECUTCML 

1.  It  is  a  good  plea  for  a  defendalit  who  is  sued  as  execu- 
tor, that  since  the  last  continuance  of  the  cause,  hia  let- 
ters testamentary  have  been  revoked  and  administratieii 
committed  by  the  Ordinary  to  another,  to  whom  he  has 
delivered  aver  all  the  goods  in  his  hands.  Broack  and 
Broach  vs.  Walker        -  -  -  -  -      435 

EXECUTOR  DE  SON  TORT. 

1.  In  cases  of  fraud  the  creditors  may  sue  the  donee  as  es- 
ecMUnr  demm  tart  after  the  death  of  the  donor.  Trippe  if 
Slade^md  others  vs.  Lowi^s  Admr.  and  others       -  •      306 

EXECUTORY  TRUSTS. 

1.  Where  the  testator  leavesMwiething  to  be  done  by  the 
trustee,  as  to  convey,  it  is  airWecutory  trust.  Edmondson 
and  wifis  vs.  Dyson         -  -  -  -  -     .  312 


2.  When  property  is  bequeathed  to  A  in  trust  tar  ihe  use 
of  B  during  his  natural  life,  with  instructions  to  the  trus- 
tee to  convey  to  whomsoever  he  shall  by  will  appoint, 
and  if  he  dies  intestate  then  to  convey  the  property  to 
the  heirs  at  law  of  B  absolutely,  and  B  dies  intestate; 
hdd  that  this  is  an  executory  trsut,  to  which  the  rule  in 
Shelly's  case  does  not  apply ;  and  that  the  heirs  at  lav^ 
of  B  take  as  purchasers,  and  not  as  heirs  in  course  of 

y[L    Ib%      •<-••»      320 
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FEES  OF  SHERIFFS  FOR  DIETIXG  SLAYK. 


1.   In  what  cans  the  Aer£  mat  endlled  lo  fees  for  Sttaag 


FEES  OF  SHERIFFS  OX  SALE& 

1.  The  comnuanoos  ofibeiiffii  ooiDOfiej  nitedbjleiyaBd 
aale,  are  regulated  accordiDf  to  the  amoanl  of  &e  eze* 
cutiona.  On  execotiooa  not  exeeedin^  in  «-*ii—  aixtj* 
four  dollarB  and  twenty-eight  cents,  thej  are  ftilleil  to 
6^  per  cent;  oo  execotiona  ahove  that  amn  hot  wUdi 
do  not  exceed  foor  hondred  and  twcoty-eigfat  doflaiB 
and  fifty-«ix  eenii,  3^  per  cent;  and  on  extn. ■tiona 
which  do  exceed  that  anm,  1|  per  cent.  Amd  oo 
an  halancea  lemaining  to  be  paid  to  the  defendant 
in  execution,  or  otherwise  di^oaed  o(  the  aberV  ia 
entitled  to  the  same  commiaaions  relatirely  to  aaonot, 
aaincaaeof  execotioni.    Aycoek  va,  Bmfiugtcmf  gumrJM      2W 

FORMAL  ORDER. 

1  When  n,  formal  order  of  the  Coort  below  overmfing  a 
demurrer,  and  the  tpeeM  reaaona  for  ita  judgment,  ana 
not  indispenaahly  neceasarj  to  the  hearing  of  the  eanae 
in  the  Supreme  Court  .See  litle  ''  Bill  tf  ExeepHmuT 
Cary^  Asngneef  ifc.  ada.  Riee^  Bceemr^  ife*         ^  '      4(Jt7 

FRAUD  AND  FRAUDULENT  CONVEYANCES. 

1.  If  a  creditor  purchase  propei1|^if  his  debtor  in  satislM> 
tion  of  his  own  debt,  and  the  debts  of  other  tkvifwmA 
creditors,  and  buy  a  large  surplus  (f¥er  to  ibe  eashipion 
of  a  particular  creditor  whose  suit  b  pendaog,  ii  is  a 
badge  of  fraud.    PeokynL  Lamd  •  «  «  M 

2.  The  possession  of  property  real  or  pentmalf  remaifiNl 
vrith  the  Tendee  after  an  abaolnte  deed  of  t4mvmfnm^§ 

is  evidence  of  fraud.    lb,  •  •  «  •         II' 


3.   A  creditor  or  third  person^  may  pay  ft  ftill  Mid  Mr  |h4m      J 
to  an  insohmt  debtor  for  property,  vtUl,  if  ibf  f^urilllir 
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18  made  to  delay  or  defraud  creditors  of  their  rights,  it 

is  void  as  to  them.     lb.  -  -  -  -         14 

4.  In  frauds,  courts  of  equity  and  courts  of  law  have  con- 
current jurisdiction,  except  in  case  of  fraud  in  obtaining 
a  wilL  Trippe  Sf  Siade  andathert  vs.  Lowers  Admr.  and 
others    -------       305 

5.  It  is  a  general  rule  that  Jraud  vitiates  all  contracts. 
Cafee  and  others  vs.  Newsom,  Executor  .  -  -      459 

6.  When  there  has  been  a  fraudulent  representation  by  a 
vendor  to  the  vendee,  with  regard  to  his  title  to  a  settle- 
ment of  land,  and  the  vendee  seeks  a  rescission  on  that 
ground,  the  defect  of  title  must  be  so  groat  as  to  render 
the  settlement  of  land  contracted  for  unfit  for  the  use  in- 
tended ;  that  portion  of  the  land  to  which  the  vendor 
cannot  make  title,  must  constitute  the  main  inducement 

to  the  purchase.     R.     -  -  -  -  -      459 

7.  Where  the  vendee  went  into  the  possession  of  a  settle- 
ment of  land  purchased  of  the  vendor  upon  the  faith  of 
his  representations  as  to  the  title  thereto,  which  repre"* 
sentadons  were  false  and  fraudulent,  and  known  to  have 
been  so  by  the  vendor  at  the  time  of  making  them,  it 
was  hddy  a  court  of  equity  would  retain  a  bill  at  the 
instance  of  the  vendee  to  rescind  the  contract,  notwith- 
standing the  vendee  had  not  been  evicted  from  the  pos- 
session of  the  premises,  nor  had  abandoned  the  posses- 
sion thereof,  nor  had  ofier^  to  do  so.     lb.       -  -      460 

GUARDIAN  AD  LITEM. 

1.  The  Act  of  1821 ,  declaring  that  suits  in  favour  of  a  guar- 
dian shall  not  abate  upon  the  revocation  of  his  letters  of 
guardianship,  but  that  the  removal  being  suggested  of 
record,  a  scire  facias  may  issue  to  make  the  successor  a 
party  at  any  time  afler  qualification  and  appointment, 
does  not  take  from  chancery  the  right  of  appointing  a 
guardian  ad  litem,  to  prosecute  a  suit*  already  com- 
menced in  behalf  of  an  infant,  provided  no  appointment 
has  been  made  by  the  Ordinary.  Leonardy^.  Scarbmrmsgh 
miiwfeetal.    -.-...        76 
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ILLEGALITY. 

1.  See  title  "  AJidavU  oflOegalityr    Hurt  vs.  Matom      -      367 

INDORSER. 

1.  A  makes  his  note  at  Columbus,  Greorgia,  payable  gener- 
erally  to  B  or  bearer,  B  traosfers  it  to  C  by  delivery, 
and  C  indorses  it  to  D ;  C  held  to  be  an  indorser,  and  not 

a  guarantor.     Cox  vs.  Adams     -  .  -  -      169 

2.  In  a  suit  by  D  the  indorsee,  against  C  the  indorser,  die 
possession  of  the  note  hdd^  prima  focie  evidence  of  the 
delivery  ofit  by  B  to  C.    B.   -  -  -  -      160 

3.  Each  indorsement  is  a  new  contract,  and  the  contract 
of  indorsement  as  to  its  natore,  constmctioii  and  inter* 
pretation,  is  governed  by  the  Ux  lod  camiraetmtt  and  die 
remedies  thereon,  by  the  law  of  die  place  wiiere  dbe 

suit  is  instituted.    lb.    -  •  -  -  -      161 

INFERIOR  COURT. 

1.  The  Inferior  Court  may  review  and  mol  ao  erder  A' 
solute  against  a  sheriff  at  a  •atecquciit  term,  ufnm  mmk 
tion,  when  it  is  made  to  qgpear  tint  be  waa  mA  m  ett*^  • 
tempt:  and  its  action  is  mAjfict  to  tmimm  ty  the  Urnpt^ 
rior  Court  by  writ  of  certioiari.    Gkipmm  ta.  Bmr0m     tM 

INJUKCTIQS. 

1.  A  verdict  fiir  the  defendant  in  ao  e^pntjr  umm  ims$  m/i 
operate  as  a  dissolution  of  ihti  mjmt^m  ij^THlad  ibnys^ 
in  as  9,  maUer  of  umrm^  mhtsre  am  apfne^l  m  m0m^  m 
accordance  fridi  the  Act  of  IMa.  ^rrf—  irrr/  irtmr  ill 
^miih    ---'-..      iMr/ 

INTEREST, 

1.  An  agent  is  BaMe  lor  interest  upcft  m^^  alewitfal  i0 
be  in  Ue  bands  ffYMD^dbe  tine  lie  lieceived  it    Atdtn 

64 
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JOCrr  OOSTBACTOE5  AXD  CXVPAXTXEKS. 


1.   The  Act«r  1920,  toiiiilKfi  ik 


191 


1.  IfAMkiror  C,  lecotas  of  B^  die  admmstntor,  a 
jiia<niient  kt  dv  dMCnbutitv  duiey  md  anet  tvanii  ise> 
D  M  ■euuity  on  die  xlminiUfatko  bond,  and  reiungii 
zjuigmeat  Ux  a  lem  warn  aganul  hbn,  and  collects  the 
same,  die  fine  jodgmeiit  ii  noc  merged  in  the  latter ; 
and  die  payment  in  fall  of  die  latter,  doei  not  o|>ciaie 
at  an  ezdngnifhment  of  die  fiyrmer,  bat  aa  mUufmctmrn 

pro  tamio  omljf.    Gmeny  ru,  Perrfmam  ^  Dammrd  i4 

2.  For  die  djictrine  of  aeCtfig  off  one  judgment  agaxHt 
anodier;  aee  dde  **  StUigr     Cd^tt  tb.  Bommtr  \^ 


3.    The  amgnoe  of  a  judgment  or  execution  under  die  Act 
pf  dw  23d  December,  1829,  takes  it  subject  to  any  de- 
which  might  have  been  set  up  against  the  original 
indff  in  the  judgment  or  execution.    lb.      •  •      Vk 


Executions  must  be  issued  from  judgments  within  seren 
years  from  the  time  of  their  rendition,  odierwise  they 
will  be  presumed  to  have  been  satisfie^and  fraodolendy 
kept  open.  See  title  "  Dormant  JmdgmenU  and  Exe- 
cutions:'   Booth  vs.  Waiiams    -  -  •  •      2» 


INDEX. 

5.  AjudgineMBtIawun)eaareTer8e<l,iaconc]iuiveupoiitbe 
defendant  in  every  other  court,  even  as  to  mattera  of 
defence  which  he  ini^t  have  presented  but  neglected 
to  introduce  at  the  proper  time,  he  Ketum  IfRochetU 
y^Mmtr 

6.  The  dtBcredon  of  a  judge  refuging  a  modon  to  amend  a 
judgment  oAer  fourteen  years  acquiescence,  vrill  not  be 
controlled  by  the  Supreme  Court.    St^otd  va.  Keaitm 

JUDGMENT  AT  LAW. 

1.  When  equity  will  not  interfere  with  a  judgment  at  law. 
See  title  "  Bqmtg."    Stm^p  n.  Sulliva»  and  Black 
Kami  Ir  Reekufdl  vs.  MOer      -  .  ■  - 

JURISDICTION. 

1.  In  caaes  of  fraud*,  eouits  cf  law  and  courts  of  equity 
have  concurrent  jurisdiction.  The  first  <^  said  courts 
acquiring  jorisdicdon  in  sudi  cases  is  entitled  to  retain 
iL  2Wf>fW  4-  Slade  odd  aAert  vs.  Lou^t  Admr.  and 
oOm 

JUBOBS. 

1.  A  jnror  is  not  disqualified  who  baa  Jbrmed  an  tqriirian 
from  MVe  raawNr.,    Hudgtafwa.  lie  Stale 


I.  When  aemae  AaB  beconajdaredaswilmittedioajiiry. 

See  title  "  NoOe  Pnteqm."    l«np§tm  n.  Tte  Sm»      •        60 

LETTERS  TESTAMENTARY  OR  OF  ADMI^TKItATIOM. 

1.  When  neceaaary  to  introduce  letters  leetamentatj  or  pf  - 
adnunistration  in  eridenco  in  tnom  by  an  ftwontofjSJPi 
administrator.    See  title  "Endaice."    Rabtiue»'^^~ 
Dimaid  •       ,   . 
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LEX  LOCI  CONTRACTUS. 

1.  The  law  of  the  place  where  an  endonement  is  made, 
governs  as  to  its  validity,  discharge,  &c.  See  title 
^  LuUtrser.**    Cox  ys.  Adams      -  -  w  -       161 

LBX  FORI. 

1.   The  law  of  the  court  where  the  suit  is  instituted  governs 

the  remedy.    See  title  "  IndorserJ'    lb,  -  -      161 

LIMITATIONS  OF  ACTIONS. 

1.   The  statnte  of  limitations  does  not  run  against  the  State. 

Brm^fiM  vs.  Carter       ....  .150 

LIMITATION  OP  ESTATES. 

1.  Where  the  testator  bequeathed  certain  negroes  at  his 
mother's  death  to  his  son  Robert,  his  heirs  and  assigps 
forever,  "  but  if  Robert  should  live  single,  and  die  with- 
out  a  lawful  heir  of  his  body,  the  above  property  is  to  be 
equally  divided  between  my  three  sons,  James,  John, 
and  Lovett,*'  it  was  hdd  to  be  a  limitation  over,  upon  an 
indefinite  failure  of  heirs  or  issue,  and  therefore  void  as 
being  too  remote,  according  to  the  rules  of  the  common 
law,  and  vested  the  property  in  -the  first  taker.  Held 
also,  that  if  the  bequest  over  had  been  good  at  common 
law,  our  Statute  of  1821  would  have  vested  the  property 

in  the  first  taker.    Robimon  vs.  McDonald         -  .      120 

2.  If  an  estate  is  bequeathed  to  A  in  trust  for  B,  during  his 
life,  witlr  powe^'of  appomtment  in  B,  of  Ae  fee  by  wiU, 
and  in  the  etent  of  B  dying  intestate,  remainder  in  fee 
to  the  helni  at  law  of  B,  hdd  that  B  having  died  with- 
out exercising  die  power,  it  is  void,  and  the  limitation 
over  takes- effect  as  though  there  was  no  such  power  in 

the  will.    Ednumdson  and  wife  YB.  Dyson  -  .       311 

LIQUIDATED  DEMAND. 
1  -   In  oxdex  tot  a  dtmoaKd  \a  V^  Iviy^daCed^  it  is  not  necessa* 


INDEX,  609 

Ty  dULt  it  should  be  in  writing.    Anderson  and  others  vs. 

The  State 374 

MANDAMUS. 

1.  The  Supreme  Court  vdll  not  grant  a  mandamus  against 
a  circuit  judge,  commanding  him  to  certify  a  second  bill 
of  exceptions  for  the  same^  cause  in  the  same  case,  the 
first  having  been  dismissed  on  the  hearing  for  irregularity. 
Harris  vs.  The  StaU      -  -  -  -  -      291 

MORTGAGE. 

1.  When  a  cestMi  que  trust  may  make  a  valid  mortgage  of 
the  trust  property.  See  title  **  Cestui  que  Trust*^ 
Wayne^  trustee  and  others  vs.  MyddleUm  and  others  383 

MULTIFARIOUSNESS. 

1.  A  biU  filed  by  the  maker  and  sureties  to  certain  promis- 
sory taotes^  which  were  given  to  an  administrator  for 
purchases  at  his  sale,  against  one  into  whose  possession 
they  were  delivered  by  the  payee  who  had  absconded, 
Co  indemnify  him  and  also  one  of  the  complainants,  who 
were  joint  sureties  on  the  administrator's  bond  for  losses 
(^stained  by  them  in  that  character— to  have  said  notes 
cancelled  upon  averments  that  they  were  paid  before 
they  were  transferred,  and  that  the  defendant  had  insti- 
tuted three  suits  upon  them  at  law,  the  first  of  which 
was  dismissed,  the  second  also  dismissed  after  plea  and 
proof  of  payment,  and  the  third  still  pending;  and  with 
the  further  averments  that  the  defendant  htfd  been  fuD]^ 
indemnified  as  surety  on  the  bond  firom  other  sbilrces,  ' ; 
with  a  demand  .that  defendant  answer  the  allegations, 
lind  a  special  prayer  that  said  notes  be  delivered  up  to 

be  cancelled,  and  a  prayer  for  general  raUa^  is  a  single 
biU,  and  not  demurrable  for  multifariousness.  Butler 
and  others  vs.  Durham  -----      413 

2.  Muhifiuiousness  defined.    lb.   '  419 
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MURDER,  MANSLAUGHTER,  JUSTIFIABLE  HOMI- 
CIDE, &c. 

1.    The  12th  section  of  the  4th  diviaion  of  the  Penal  Code, 
specifying  the  case  in  which  homicide  is  justifiable  in  ' 
self-defence,  does  not  apply  to  a  single  individual,  but 
contemplates  the  joint  action  of  two  or  more  persons. 
Hudgmtyn.  The  SiaU  -  *  -  -  -      182 

1  NEW  TRIAL. 


1 


I 
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1.  An  aiqplicatkn  lor  a  new  trilil  will  not  be  granted  on  the 
ground  dwt  die  vevdict  is  contrary  to  evidence,  provided 
there  was  tetfmoiiy  enough  to  warrant  the  finding,  and 
the  court  was  satisfied  diat  justice  had  been  done. 
Neither  win  the  motioii  be  sustained  fcrthe  reason  that 
the  verdict  was  contrarj  to  the  charge  of  the  presiding 
judge,  if  the  chaige  itself  was  erroneous.    Peck  vs. 


15 


2.   The  Supreme  Court  will  rarely,  if  ever,  control  the  dis- 
cretion of  the  circuit  judge  in  granting  or  refusing  a  new 
trial  in  a  criminal  case  because  the  finding  is  contrary 
*  to  evidence,  provided  there  was  proof  sufficient  to  war- 

\  rant  the  verdict    JBkdgintyB.  The  State  •  -      183 

NOLLE  PROSEQUL 

■ 

1.  Under  die  326th  section  of  the  14th  division  of  the  Penal 
Code,  BO  entry  of  fM&ivose^  shall  be  made  after  a  case 
is  submitted  to  a  jury,  except  by  the  consent  of  the  de- 
fends:^ A  case  is  submitted  when  die  prisoner  haa 
been  amignedf  the  plea  of  not  guilty  filed,  and  the 
jury  empaneled  and  sworn.    NoMom  vs.  T%e  State      •       60 

'       NOTICE. 

i  1.   No  notice  of  the  sigrning  of  the  bill  of  exceptions  having 

f*  ■  been  filed  in  the  clerk's  office  of  the  court  below,  case 

I    '  '  vrill  be  dismissed.     See  title  "  Writ  of  Error.**    JBbrris 

vs.  7%e  State;  SnUth^  admr.  vs.  Bum  and  McLaubm    •      263 


INDEX. 
PARTIES. 

1.  Until  there  is  a  sererance  or  destruction  of  a  tenancy  in 
common,  one  or  more  of  the  co-tenants  cannoC  bring' 
trover  or  trespass  against  the  others.  Leomard  ts-  Star- 
borough  and  wife  et  al.  - 

2.  Where  there  has  been  a  judgment  entered  ap  againrt 
the  securities  on  the  appeal  in  the  Cemt  below,  thej 
should  be  made  parties  plaintiffii  to  the  writ  of  error ; 
and  if  they  are  not  so  made  parties^thewnce/ error  will 
be  dismissed.    DiM  and  others  J9.  Jmeg 


3.  Uunder  the  Jodidary  Act  of  17M,  wi»n» 
and  definidant  die  bc£ire  trir  fmim  fcai 
parties,  the  action  does  aotafaaMipbae  ferdw  oMf  be 
made  and  die  action  pconedL    Mm.  ^ 
Alexamda^g  Admr.         .  «  « 


4.   Theibenikytodw  appeal hmiiateOmceMii^ 
be  made  a  paity  to  iIm  wm  4f  enw.    Vm^ 
yB.8ifieUmd    .... 

SeeMka,Manruym.Waey,PmiJki^Ct^ 
Carey  yr%.  Riu 
Cafee 


1.  Wbere  two  or  mere  pertMw  eaf^ir  jht^  im  M^^f$mmu> 
purchase  cotton  jointly,  te  aim^  ^unpak  y^fr^Nm^Hm 
purchase  money,  to  pay  efial  y0etjm^  *£  ^Si^ 
of  transportation  of  die  CMK^  andli^  euiii^  j»  iv^  #M^j 
profits,  it  is  in  yadTtoKm,  </  law  a  ^^^^ytrtMsrib*  Sir  a 
■ngle  adventnre.    Mmnm,  y\.  fMmm^  ifcr.    - 

2.  Partners,  as  heiwmm  ih^ams^^,  mu^  «i^^  aiMilt/  ^ 
partially  dissolre  the  r».f«r«mii«^  vMfy«0|$  y^^^A 
they  do  not  violate  any  pri/4^>,  ^  j^  ^  >**hiU»,  yA. 
cy.    Ih,  *  ,  , 

3.  When  one  paitner  fraadtvUmoiy  ani^trtryv*  wi»/  ysftM0: 
of  the partnenUp  im4^Pi,hm  ^.mu  y$^9^  ^«*" 
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out  the  knowledge  or  consent  of  the  other  partners,  he 
will  be  held  liable  for  the  same,  with  interest  thereon 
fix)m  the  time  of  such  misapplication,  to  the  other  part- 
ners,    lb,  ------        29 

4.  Where,  however,  one  partner  drew  $3,500  of  the  jmnt 
funds  of  the  partnership,  with  the  expresi  aaetU  of  his 
co-partner,  it  was  hdd,  that  he  was  not  liable  for  interest 
thereon,  until  a  demand  was  made  upon  him  to  account 
therefor  by  his  co-partner  and  refused,  he  being  con- 

;  sidered  in  dffmit  only  from  the  time  of  such  refusaL   lb.       29 

t   * 

5.  When  the  adnteions  of  a  member  of  a  firm  who  is  not 
I  a  party  to  flie  jmit  competent  to  charge  the  other  mem- 
bers.   See  title  **Evide$H»:'    McOutekm  vs.  BaniHom      245 


i 


PAYMENT. 

1.  Payment  of  an  execution  to  the  plaintiff  by  the  coflect- 
ing  officer,  without  stipulating  at  the  time  that  it  is  to  b<s 
kept  open  for  his  benefit,  operates  as  a  full  dischargre 
and  satisfaction  of  the  debt  See  title  **  ExecmtiomJ* 
AmeU  vs.  Claud  and  otken        -  -  -  -        55 

PERSONAL  PROPERTY. 


1.   May  be  given  in  trust  by  paroL    Kirkpatrick^  Guardian 

I      r  vn.  Davidson      .....  -      299 

I 

PLEA  PUIS  DARREIN  CONTINUANCE. 

# 
1.   By  an  executor,  when  his  letters  testamentary  have  been 
revoked,  and  an  intestacy  declared  in  consequence  of 
,  the  birth  of  a  posthumous  child,  showing  that  ^bxX^  and 

that  an  administration  has  been  granted  to  another  to ' 
whom  he  has  dehvered  over  all  the  goods  in  his  hands 
as  executor,  is  a  good  plea.     Broach  and  Broach  vs. 
Walker^  Exr.    ------       435 

PLEADING. 

!•   There  must  be  a  time  aveiTod  in  the  writ,  when  evevy 
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material  or  traversable  fact  transpires.    Bond  vs.  The 
CaUral  Bank     ......        99 

2.  In  a  suit  by  the  hearer  against  the  maker  of  the  notc»  the 
omission  in  the  declaration  to  allege  the  time  when  the 
note  was  transferred,  is  cured  by  verdict,  or  confession 

of  judgment     /A.  -  .  -  -  -       100 

3.  No  promise  need  be  alleged  in  a  declaration,  when  the 

facts  set  forth  show  a  legal  liability  without  it.     lb.    -      100 

4.  The  26th  section  of  the  original  charter  of  the  Central 
Bank  of  Georgia,  limited  loans  to  any  one  person  to 
$2,600.  In  a  suit  by  the  Bank  upon  a  renewal  note  un* 
der  the  amended  charter  of  1829,  or  on  a  bill  c^  ex- 
change  discounted  or  purchased  under  the  Act  of  1838 
for  the  purpose  of  remitting  funds  to  pay  interest  on 
the  States'  bonds  or  foreign  debt,  it  is  not  necessary  to 
set  out  these  acts  as  exceptums  to  the  limitation  contained 
in  the  original  statute,  and  to  aver  that  the  debt  sued  on, 
was  contracted  under  the  powers  which  they  confer. 
These  acts  were  passed  to  extend  the  original  charter, 
by  clothing  the  Bank  with  additional  authority,  and  the 
courts  are  bound  to  observe  their  provisions.     lb.        *      101 

PLEADINGS  —  VARIANCE. 

1.  A  note  given  for  rent  of  a  stare-houge,  is  described  in 
the  plaintifTs  writ  as  given  for  rent,  omitting  the  words 
of  Uore-houte:  hdd^  not  to  be  a  fatal  variance  under 
oar  statute.     While  and  others  yb.  Molyneux      .  -       126 

PLEADING  IN  EQUITY. 

4 

1.  When  creditor's  bill  demurrable.  See  title  "  Equitt/" 
McGongh  if  Cretos  vs.  The  Insurance  Bank  and  McDougaid      1 64 

2.  What  necessary  to  allege  in  creditor's  bill    See  lb,     -       164 

PRACTICE. 

1.   New  trial  will  not  be  granted  for  the  roasou  that  the  ver- 

66 
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diet  wsfl  contrary  to  the  charge  of  the  presiding  judge,  if 

tho  charge  itself  \va8  erronoouB.     Peck  vs.  hand  -         15 

2.  Chancery  has  tlio  ri^ht  to  appoint  a  guardian  ad  litem  to 
an  infant  plaintiff,  to  prosecute  a  suit  already  conuncnced 
by  a  former  guardian  in  his  behalf,  provided  no  appoint- 
ment had  been  made  by  the  Ordinary  after  the  removal 
of  the  former  guardian.     Leonard  vs.  Scarborough  and 

wife  and  others    ------        76 

3.  When  there  has  been  a  judgment  entered  up  against  the 
securities  on  the  appeal  in  the  court  below,  they  shoold 
be  made  parties — and  on  fiulure,  the  writ  of  error  will 

bo  dinnisBed.    Di2l  and  others  vs.  Jones '  -  -80 

See  also,  Lang  and  oikers  vs.  Strickland  •  -      349 

Carey f  assignee^  ifc.  ads.  Rice  -  -  -      409 

Coffee  and  oihen  YB.  Newsom,  Exor.  -  440 

4.  Where  no  writ  of  error  has  been  sued  out  or  retimed 

the  case  will  be  dismissed.    Harris  vs.  The  State  •     211 

5.  Party  appealing  paying  costs,  and  giving  security  for 
the  eventual  condemnation  money,  need  not  himself 
sign  the  appeal  bond.     Petiee  vs.  FlcweUem        -  •     237 

6.  What  is  not  such  a  surprise  as  will  entitle  a  party  to  a 
continuance  after  a  cause  has  been  submitted  to  the  jury 
on  the  appeal.     See  title  "  Continuance.**     McCuiekim 

vs.  Bankston  -  -  -  -     847 

7.  Where  tho  testimony  had  on  the  trial  in  the  court  be* 
low  is  not  embodied  in  the  bill  of  exceptions,  the  case 

win  be  dismissed.     Smithy  admr,  vs.  Bum  4r  McLendon      263 

8.  Where  no  notice  was  filed  in  the  clerk's  office  of  the 
court  below  of  the  signing  of  the  bill  of  exceptions  the 

case  was  dismissed.     Th.  -  -  -  -       262 

0.  When  the  bill  of  exceptions  was  not  signed  and  ccitifi- 
(;d  within  fi»ur  dtiys  after  the  adjournment  of  the  court 
below  by  ilic  prcoidin^  Judge,  iho  case  was  dismissed. 
lb.         •  -  -  .  -  -  -      262 
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10.  If  notice  of  tbc  signing  of  the  bill  of  exceptions  if  not 
filed  in  the  clerk's  office  of  the  court  lx?lr>w,  lh«  ct»e 

will  be  dismissed.     Smith,  admr.  vs.  Bum  if  McLemd/m      WA 

11.  A  verdict  for  the  defendant  in  an  equity  cause,  where  an 
appeal  has  been  entered,  does  not  operate  as  an  injunc- 
tion as  a  matter  of  course.     Neisler  and  others  vs.  Smith      2ftl 

12.  Where  the  security  on  appeal  entered  by  an  intestate 
in  his  lifetime  is  good  at  the  time,  but  becomes  insolvent 
pending  the  appeal,  the  administrator  of  the  deceased 
appellant  is  not  bound  to  give  additional  security.  LeUi- ' 
mer^  Whiting  if  Co.  vs.  The  Admrs.  of  Ware     -  -      272 

19.  The  party  sued  must  make  his  defence  promptly,  and 

in  the  proper  manner.    Stroup  vs.  SuUiwm  and  Black      281 

■ 

14.  The  security  on  the  appeal  must  be  joined  with  his  prin- 
cipal in  the  writ  of  error.  Morris  vs.  Wiley,  Parish 
^Co. 287 

15.  The  Attorneys  at  Law  against  whom  no  fraud  is  charged, 
nor  relief  sought,  ought  not  to  be  made  parties  with 
their  clients  in  a  bill  to  set  aside  a  judgment  at  law. 
Kenan  ^  BoekweU  vs.  MiUer     •  -  -  -      328 

16.  When  an  appeal  is  entered,  a  writ  of  error  will  not  lie 
fpr  enors  committed  on  the  trial  before  the  petit  jury* 
Carter  and  wife  vs.  Buchanan    •  -  -  *      US 

* 

I7!f Application  to  amend  judgment  is  an  appeal  to  the  dkh  ■,. 

crettonary  power  of  the  court    SaffoUL  vs.  Keenan    '^-^    344  "' 

• 

18.  When  such  discretion  will  not  be  controlled.    See  title 

^  A$nendments:'      Ih.    -  -  -  -      346 

19.  When  a  writ  of  error  may  be  amended.  See  title  "  Writ 

of  Error,*'    Lang  and  others  vs.  Strickland        -  -      349 

SO.  Bf  adding  a  necessary  party  when.     See  under  same 

tide,  Carejf  assignee^ ifc. ads. lUce  -  -      ^^ 
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21.  A  reoogniiance  must  show  the  cause   of  taking   it.- 
NickoUtmyn.  The  State  -  -  -  -365 

22.  A  bin  of  exceptions  is  sufficient  if  it  contain  a  clear  state- 
ment of  the  points  made  and  decided  by  the  Court  below 
and  the  grounds  of  the  decision,  although  the  formal 
order  and  special  reasons  of  the  Court  below  be  omitted. 
Carey  Assignee  ifc,  ads.  Rice      ....      407 

23.  The  Supreme  Court  will  not  entertain  a  suggestion  of  a 
diminution  of  the  record  sent  up  merely  because  it  does 
not  embody  the  formal  order  and  special  reasons  of  the 
Court  below  for  its  decision,  if  a  clear  statement  of  the 
points  decided  and  the  grounds  of  the  decision  appear 
therein.    I&-  -  •  •  -  •     iSFl 

24.  The  Supreme  Court  will  not  allow  a  continuance  of  a 
case  for  the  purpose  of  pBimitting  a  party  to  amend  his 
writ  of  error.    ^.         -  -  -  -  -      411 

25.  Evidence  aliunde  the  record,  certified  to  the  Supreme 
Court,  will  not  be  received  to  show  that  an  appeal  bond 
was  given  below,  and  who  was  the  security.  Coffee  a$^ 
othen  vs.  New»m,  Exr.  -  -  -  -  -      440 

26.  When  securities  on  appeal  and  securities  on  injunction 
bonds  are  necessary  parties  to  writ  of  error.    Scm)  title 

'*  SeemiHes:*    B. 441 

PRAYER. 

1.  What  relief  will  bo  given  in  equity  under  a  general 
prayer,  where  there  is  also  a  special  prayer.  See  title 
**  EquUy:'     BuOer  and  othen  vs.  Durham         -  -      420 

PRIORITY  OP  ORDERS  FOR  COSTS  ESTABLISHED. 

1.  If  two  Solicitors  General  hold  orders  for  the  payment  of 
castSf  under  the  4th  section  of  the  14th  division  of  the 
Penal  Code  of  Georgia,  the  oldest  order  is  entitled  to 
be  first  paid.    HackeU  vs.  Jonee  -  -  -      283 
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RECOGNISANCE. 

1.  It  is  essential  to  a  recognisance  for  tbe  appearance  of 
the  conusor  to  answer  to  charges  against  him,  that  it  show 

the  cause  of  takmg  it.    Nicholson  ts.  The  State  -      365 

2.  A  recognisance  must  stand  or  fall  by  itself;  and  if  not 
good  on  its  face  by  failing  to  specify  the  offence  for  which 
the  accused  is  arrested  and  bound  to  appear  and  an- 
swer,  parol  evidence  is  inadmissible  to  supply  the  de- 
fect,    lb.  -  -  -  -  -  -       366 

BEMAINDERS. 

!•  A  remainder  in  slaves,  to  take  effect  and  be  enjoyed 
after  a  life  estate,  cannot  be  created  by  parol  in  favour 
of  persons  not  in  being  at  the  time  the  property  is  de- 
livered to  the  tenant  for  life.  Kirkprntriekf  Chardian  vs. 
Davidmm  -  -  -  -  -  -      301 

RENT. 

1.  In  case  oF  express  contract  to  pay  rent,  the  destruction 
of  die  premises  by  fire,  or  violence,  or  any  casualty 
whatever,  is  not  a  good  defence  to  an  action  to  recover 
the  rent,  unless  there  is  also  an  express  stipulation  to 
that  effect.  Nor  vnll  a  court  of  equity  relieve  against 
such  contracts,  under  such  circumstances.  White  and 
«Aert  vs.  Mdyneux        .  •  .  .  •      IM 

RULE  IN  SHELLYnS  GA8B. 

1.  The  rule  in  Shelly *s  case  appliifr  only  where  the  estate 
to  the  ancestor  and  to  the  heite  ts  of  the  same  kind ;-  it 
applies  to  legal  estates  and  to  tnnis  executed,  but  not  to 
trusts  executon/f  when  it  is  the  intention  of  the  testator 
that  it  shall  not  apply.  It  applies  to  personal  as  well  as 
feof  property.    Edmond9onandunfeys.Dysom  •  •      312 

SALES. 
L  SberiFs  hen  on  sales  under  exacvi&aQ.    ^»Qtt<^^  ^"Bt^ 


f 
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SECURITIES. 

1.  Additional  security  of  tho  administrator  of  an  appellant 
wbo  dies  ponding  the  appeal  whore  the  original  securityy 
good  at  first,  becomes  insolvent  pending  the  appeal,  is 
not  required.  Latimer^  Whiting  if  Co,  vs.  T?i€  Admrs. 
qfWare 272 

2.  Securities  on  appeal,  and  securities  to  injunction  bonds, 
beiDg  bound  for  the  eventual  condemnation  money  in 
tbe  cause,  under  the  provisions  of  the  statutes  of  this 
State,  are  necessary  parties  to  a  writ  of  error  to  tho  Su- 
preme Court,  to  reverse  the  judgment  of  tlie  Court  be- 
low.    Coffee  and  others  YS,  Neiosom,Exr.Sfc.       -  -      440 

SECURITIES  OF  SHERIFF. 

1.  Where  the  old  sheriff  fitils  to  deliver  to  his  successor  an 
execution  placed  in  his  hands  during  his  term  of  office, 
and  receives  money  thereon  fourteen  days  aflcr  the  ap- 
pointment and  qualification  of  the  new  sheriff,  his  so-  ' 
curities  are  not  liable  in  an  action  on  the  bond,  to  ac- 
count to  the  defendant  for  said  money,  notwitlistanding 
he  has  been  compelled  to  pay  it  a  second  time  to  tho 
plaintiff.    McDonald,  Governor,  Sfc,  vs.  Bradshaw  -      248 

SET-OFF. 

1.  The  maker  of  a  promissory  note  in  an  action  by  the  in- 
dorsee who  received  it  afler  due,  cannot  set-off  a  demand 
against  the  payee,  unless  such  demand  is  connected 
with,  or  g^rew  out  of  tho  original  transaction  for  which 
the  note  was  given,  or  attaches  to  the  note  itself;  he 
cannot  set-off  a  demand  arising  out  of  collateral  mattei-s. 
Tindey  vs.  BeaU  -  -  .  .  .       135 

2.  To  authorise  a  defendant  to  set-off  a  demand,  under  the 
24th  section  of  the  judiciary  act  of  1799,  such  demand 

must  be  against  the  plaintiff  in  the  action.     lb,  -       135 

3.  One  judgment  may  be  set-off  against  another ;  although 
all  the  partioa  to  tVvQ  d2£c;iQtiX  T^^Qt<\&  \^x^  wicA.  \k<i  «ame. 
ColquUt  VB,  Bonner        ....  -     \sfe 
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SHERIFF. 

1.  A  rulo  against  a  sherifFjto  pay  over  money  is  not  euffi- 
ciontly  certaio,  unless  it  state  the  court  in  which  the  judg- 
ment and  execution  claiming  the  money  waa  had.  JBe- 
thune  ys.  Bonner  .....       169 

2.  A  sheriif,  for  the  performance  of  his  legal  duty,  is  only 
entitled  to  such  compensation  therefor  as  the  law  pre- 
scribes.   Hicks  YB,  Moore  and  othert       ...      242 

3.  Where  a  sheriff  levied  on  slaves  by  virtue  of  an  attach- 
ment, and  wliile  in  his  possession  worked  and  hired 
them  out  for  his  oum  use  and  benefit^  and  a  verdict  of  the 
jury  having  been  returned  on  an  issue  directed  by  the 
court  finding  that  the  labour  of  the  slaves  was  worth 
the  per  diem  allowance  authorized  by  law  for  keeping 
them ;  hdd  that  the  sheriff  was  bound  to  account  far  the 
same,  on  a  rule  against  him  to  pay  over  the  money  ia 
his  hands  arising  from  the  sale  of  the  property  at  the 
instance  of  the  creditors,     lb.    •  -  -  -      243 

4.  SherifTs  fees  on  sales  under  execution.    See  title  "  Feeg 

of  Sheriff  J*    Aycock  vs.  Bi^ngton,  ChtardiaM    •  -      269 

SHERIFF'S  SALE. 

1.  A  sheriflf  may  sell  under  execution,  the  undivided  inter- 
est of  the  defendant  in  negroes  and  other  personal  prop- 
erty, and  the  purchaser  at  such  sale  becomes  a  tenant 
in  common  with  the  other  co-tenants ;  and  until  there  is 
a  severance,  or  destruction  of  the  tenancy  in  common, 
one  or  more  of  the  co-tenants  cannot  maintain  trover  or 
trespass  against  the  others.  Leonard  vs.  Scarbonmgk 
and  tvife,  etal,    '  -  -  -  -  -76^ 

SLANDER. 

1,   To  charge  a  person  with  having  gonorrhea  is  acdonable, 

as  it  will  have  the  effect  to  exclude  him  either  wliolly  or 

partiaUy  from  society ;  ccitaiuly  from  all  good  wctet«|. 

WaUon  vs.  ilcCarHaj  -  •         - 
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SOLICITOR  GENERAL'S  FEES. 

1.  A  Solicitor  General  out  of  ofHco,  having  obtained  orders 
for  the  payment  of  costs  under  tho  4th  section  of  the 
14th  division  of  the  penal  code,  is  entitled  to  be  paid  out 
of  money  brought  into  court  by  his  successor,  in  prefer- 
ence to  similar  orders  of  junior  date  obtained  by  such 
successor.    Hackett  vs.  Jones     -  -  -  -       28 

SPECIAL  DEMURRER. 

1.  When  declaration  is  bad  upon  special  demurrer,  but 
amendable.  See  title  "  Amendment^  Mttrphy  vs.  Lavh 
rence      -  -  -  -  -  -  -26 

STATUTES,  CONSTRUCTION  OF. 

1.  The  omission  of  the  word  "grant"  in  one  section  of  a 
statute  may  lie  explained  by  other  parts  of  the  same 
statute,  so  as  to  supply  thd  omitted  v^ord  and  give  the 
act  its  intended  effect.     Brinsfidd  vs.  Carter      -  •       15 

STATUTES  AND  CHARTERS. 

1.  The  regulations  in  tho  lltli  and  2l8t  sections,  and  the 
limitation  as  to  amount  in  the  25th  section  of  the  origi- 
nal charter  of  the  Central  Dank,  are  directors/  vicrcly  to 
the  officers  of  the  institution.  And  a  debt  may  be  col- 
lected, although  contracted  in  disregard  of  any  or  all  of 
these  provisions,  that  is  being  v^ithout  security  or  indors- 
er,  having  run  more  than  twelve  months^  and  exceeding 

the  sum  of  $2,500.     Band  vs.  The  Central  Bank  -       10' 

2.  Construction  of  Central  Bank  charter,  and  amendments. 
The  Acts  of  1829  and  1838,  amendatory  of  the  original 
charter  of  the  Central  Bank,  clothe  it  with  additional 
authority,  and  tho  courts  are  bound  to  observe  their  pro- 
visions without  their  having  been  pleaded.     See  title 

"  Pleadmgr    Bond  vs.  Tke  Central  Bank  -  107, 1 1^ 

3.  A  debt  contracted  with  the  Central  Bank  under  the 
amended  cliaitfit  of  IBi^t  ox  \iad'e;tx\i<^  Ajctof  1838,  will 
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be  pretmned  to  have  been  done  in  good  fiuth,  in  die  ab« 
sence  of  any  &ct  or  circumstance  implicating  tlie  trans*' 
action.    iK.        -  -  -  -  -  107|115 

SUHFHISE. 


^     1.  When  there  is  not  such  a  iurprise  as  will  entitle  a  party 
I  to  a  continiiance  after  the  cause  has  been  submitted  to  a 

jury  on  the  appeal    See  title  "  CaiUinuanceJ'  McCutch- 
in  vs.  BankiUm  ••-.-•      247 


\ 


TENANTS  IN  COMMON. 


'  1.  The  undivided  interest  of  a  defSmdant  in  property  held 
by  himself  and  ethers  as  tenants  in  common,  may  be 

[  seized  and  sold  under  execution.    See  title  **ShenfU 

Sale.**    LeamirdyrB.8earbaraugh(mdw^eandathen     -        76 

&  One  co'tenant  cannot  maintain  trover  or  trespass  against 

the  others  so  long  as  die  tenancy  exists.    iK.    -  •       76 

TBOVBE. 

h  Trover  by  an  executor  or  administrator;  when  necessary 
to  introduce  in  evidence  the  letters  testamentary  or  of 
administration.  See  title  ** Evidenced*  Robituam^nLM^ 
DtmaU 119 

8.  Where  the  defendant  purchased  a  negro  at  sheriff 's  sale 
as  die  property  of  a  third  person,  who  was  a  stranger  to 
die  pUdntiflr's  dde,  used  him  as  his  own  and  exercised 
dombiion  and  control  over  hinit  it  was  Add  to  be  suffi- 
dent  evidence  of  a  conversion  to  maintain  trover,  with- 
out evidenoe  of  a  demand  and  refusal,    lb.      •  •      11$ 

TRUSTS. 


L  *TnHli  in  personal  property  may  be  created  and  jntiomm 
by paiol declarations.  Kkhfoltriek^QmardimyB. 


S»  WhM t PMmi {MS  MH mqr novtgage die  tnutMMa. 
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See  title  *"  Cestui  que  Trust."     Wa}^,  Trustee  etal.yn. 
MyddleUm  and  others      -  -      44 

UNAVOIDABLE— INEVITABLE. 

1.  For  definition  of  inevitable  or  unavoidable  acddentB,  see 
title  ••  Carriers"    Fish  vs.  Chapman  ^ Ross      -  -       a 

WILLS  AND  TESTAMENTARY  PAPERS. 

1.  An  instrument  purporting  to  be  a  deed,  by  which  the 
grantor  gives  to  his  son  certain  property  aflcr  his  death 
and  the  death  of  his  wife,  is  not  a  deed,  but  a  testamen- 
tary paper ;  and  cannot  be  road  to  the  jury  in  any  case 
affecting  the  title  to  personalty,  in  a  court  of  common 
law,  until  it  has  passed  to  probate  before  the  Ordinary. 
Hester^  Executor  vs.  Young        -  -  .  - 

2.  A  paper  having  the  formalities  of  a  deed,  may  notwith- 
standing be  a  wilL     lif,  .... 

3.  In  detfinnining  whether  an  instrument  be  a  deed  or  a 
will,  the  coutvrill  not  consider  what  tho  maker  believed 
it  to  be,  bat  what  in  point  of  law  it  is.     2^.        - 

4.  The  intention  of  tho  maker  as  to  tlio  character  of  the 
estate  conveyed,  is  tho  criterion  by  which  the  court  will 
determine  whether  a  given  paper  is  u  deed  or  a  will,  and 
if  the  intention  gathered  from  the  whole  paper  is,  that  tlie 
estate  is  not  to  pass,  or  the  instrument  to  take  effect,  until 

his  death,  it  is  a  will  and  not  a  deed.     lb,  -  -         ^ 

WITNESS. 

1.  A  v^tness  who  has  no  interest  in  tho  subject  of  the  suit, 
but  who  is  liable  for  the  costs  only,  is  disqualified  from 
testifying,  the  law  looking  only  to  tho  nature,  and  not 
the  quantum  of  interest.  Vason,  Exor.  Sfv.  vs.  T/ie  Mer- 
chants* Bank      ---...       1^ 

WRIT  OF  ERROR. 

1.  Who  to  bo  made  parties  to-  writ  of  enor.  See  title 
**Parties"    Dill  and  otlunrt  n«.  Jimea      -  .  .        f 
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2.  Where  no  writ  of  error  has  been  sued  out  or  returned 
in  a  case  brought  before  the  Supreme  Court,  the  case 

win  be  dismissed  upon  motion.    Harris  vs.  The  State      211 

3.  Where  no  notice  has  been  filed  in  the  clerk's  office  of 
the  court  below,  of  the  signing  of  the  bill  of  exceptions, 

the  case  will  likewise  be  dismissed.    Ih,  -  •      211 

Also  see  Smithy  admr,  vs.  Bum  4r  McLauUm  -  263 

4.  Where  the  testimony  had  on  the  trial  in  the  court  below, 
is  not  embodied  in  the  bill  of  exceptions,  the  case  will 

be  dismissed.     Smith,  admr,  vs.  Bum  4r  McLmdan       -      263 

5.  Where  the  bill  of  exceptions  was  not  signed  within  four 
days  after  the  adjournment  of  the  court  below,  by  the 
presiding  Judge,  the  case  was  dismissed.    lb,  -      263 

^  When  there  is  a  judgment  against  the  appellant  and  his 
security  on  appeal,  both  must  be  joined  in  the  writ  of 
error.    Morris  vs.  Wiley,  Parish  Sf  Go.  -  -      287 

7.  A  writ  of  error  to  the  Supremo  Court  will  not  He  for  er- 
rors alleged  to  have  been  committed  by  the  court  below, 
upon  the  trial  of  a  cause  before  the  petit  jury,  where  an 
appeal  has  been  entered  and  is  pending.     Carter  and  wife 

vs.  Buchanan     -.-.--      338 

8.  The  security  to  the  appeal  bond  must  be  made  a  party 

to  the  writ  of  error,    hong  and  others  vs.  Strickland     -      349 

9*  The  writ  of  error  may  be  amended  so  as  to  include  the 
seonrity  on  the  appeal,  but  only  upon  the  production  to 
the  court  of  the  written  consent  of  such  security,  together 
with  a  waiver  of  the  notice  to  which  he  is  entitled.     R,      349 

10.  The  security  on  the  appeal  is  a  necessary  party  to  a 

vmt  of  error  to  the  Supreme  Court.     Carey  ads.  Bice  -      409 

11.  The  writ  of  error  may  be  amended  by  adding  a  neces- 
sary party  at  any  time  during  the  term  of  the  court  to 
which  the  writ  is  returnable^  by  procuring  the  assent  of 
such  party,  md  his  waiver  of  tbe  ten  days  notice  of  the 
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Bigniog  the  biU  of  exceptiona  required  by  the  4th  see- 
don  of  the  act  organizing  the  Supremo  Court  '  lb.       411 

12.  When  securities  on  appeal,  and  sccurides  to  injunction 
bonds,  are  nccessazy  parties  to  the  writ  of  error  to  ro- 
▼erse  the  judgment  of  the  Couit  below.  See  title  ''  8e- 
atritiei*'    Chfee  and  others  vs.  Newtom,  Exr.  8fc.  -      440 
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